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FARMERS L. & T. CO. ET AL., &C., VS. H. L. NEWMAN, TRUSTEE. 1 


ak&b Citation. 
Tuer UNITED STATES OF AMERICA: 


The President of the United States to Henry L. Newman, trustee, 

Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next: pursuant to an appeal filed in 
the clerk’s office of the United States circuit court for the eastern 
division of the western district of Missouri, whereiz The Farmers’ 
Loan & Trust Company and Elijah Smith, receiver and trustee, are 
plaintiffs in error and you are defendant in error, to show cause, if 
any there be, why a decree rendered & passed against the said plain- 
tiffs in error, as in said appeal mentioned, should not be corrected 
and why speedy justice should not be done to the parties in that 
behalf. 


Witness the Honorable D. J. Brewer, judge of the circuit court of 
the eighth circuit, this 24 day of January, in the year of our Lord 
one thousand eight hundred « eighty- five. 

DAVID J. BREWER, 
Circuit Judge. 


c | Endorsed:] 297. The Farmers’ Loan and Trust Com- 
pany vs. The Burlington & Southwestern Railway Company 
et als. Henry L. Newman, trustee, intervener. Citation. 


UNITED STATES OF AMERICA, | 
Eastern District of Missouri, | 


s 5 - 


Thos. E. Bennett, United States deputy marshal for the above dis- 
trict, being duly sworn, says that on the 2nd day of February, A. 
D. 1885, he served a copy of the within citation upon John W. 
Noble and upon the firm of Noble & Orrick by leaving a copy — 
the same with John W. Noble, and also upon Tilton Davis by leav- 
ing a copy of the same with him, all at St. Louis, in the above 
district. | 

J. E. D. COUZINS, 
United States Marshal, 
Pr. THOS. E. BENNETT, Dep’y. . 
THOS. E. BENNETT. 


Fees & expenses, $7.00. 


Subscribed & sworn to before me by said affiant, Thos. E. Ben- 
nett, this 2d day of February, A. D. 1885. 
WM. MORGAN, 


Commissioner U. S. Circuit Court, Eastern District of Missouri. 
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l UNITED STATES OF AMERICA, \ —e 
Eastern Division of the Western District of Missoura, § 


Pleas before the honorable circuit court of the United States in and 
for the eastern division of the western district of Missouri. 


Tue Farmers’ Loan ano Trust Company or NEw | 
YORK | Case No. 297. 
rm . : vi i In Chancery. 
[HE BURLINGTON & SOUTHWESTERN RAtLway Com- | ’ 
PANY et al 


Be it remembered that at a regular stated term of the United 
States circuit court for the eastern division of the western district of 
Missouri, begun and held at the court-house in Jefferson City, in 
said division and district, on the 15th day of November, A. D. 1880, 
the following entry appears of record on Mareh 7th, 1881, an ad- 


journed day of said term, to wit 


Interpleas Filed, Order that Notice be Given, and Cause Set for Hearing H 


FARMERS’ LOAN AND Trust COMPANY 
vs. + 297. 
BURLINGTON AND SOUTHWESTERN Rattway Co. e¢ al. J 


2 This day there is received by mail and filed herein the in- 
- terplea and demand of Tilton Davis for enforcement of con- 
tract; also the interplea and demand of Henry L. Newman, trustee, 
&ec., fur enforcement of contract. It is thereupon ordered that com- 
plainant’s solicitor be notified and said interplea be set down for 
hearing on the first day of the next term of this court (April 18th, 
1881). 
And the interplea of said Henry L. Newman, trustee, &e., so filed 
as aforesaid, is in the words and figures following, to wit: 


Interplea of Henry L. Newman, Trustee, ete. 


In the Circuit Court of the United States for the Eastern Division of 
the Western District of Missouri. 


THe Farmers’ LOAN AND Trust Company, Plaintiff,” 

: Us. | 

THE Buriincron & SourHWeEsTERN RaAILway Com- { 
PANY et al., Defendants. 


Now comes Henry L. Newman, trustee for himself and John W. 
Waddell, and intervenes and files his interplea in the above-enti- 
tled cause, and alleges the following facts constituting his cause of 

action and rights in said action, and states that on the 7th 
3 day of February, 1872, the Lexington, Lake and Gulf Rail- 
road Company (a corporation of this State) leased its road and 
property to the Burlington and Southwestern Railway Company for 
and in behalf of the Linneus Branch of said Burlington & Southwest- 
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HENRY L. NEWMAN, TRUSTEE. > 


ern Railway Company, which said lease is fully set forth and shown by 
the papers & proceedings filed and had and done in said action afore- 
said, and to which reference for full particulars is here had and made 
and said lease made part of this complaint and interplea. 

That on or about the first day of April, 1872, said Burlington & 
Southwestern Railway Company, for and on behalf and in the name 
of the Linneus Branch of said last-named company, and of which 
said branch said Lexington, Lake and Gulf Railroad Company, by 
the terms and stipulations of said lease — made and constituted an 
important part thereof, executed and issued 1,600 bonds of $1,000 
each, and that, to secure payment of said bonds, said Burlington and 
Southwestern Railway Company, for and in behalf of said braneh, 
executed and issued a mortgage upon all the property of said branch, 
including said leased premises, all of which will more fully appear 

from the bill and amendment, exhibits, records, and proceed- 
4 ings had and done in said action aforesaid, and to all which 

reference is here had and made as part of this complaint & 
plea of said intervener. 

That, deiault being made in the payment of said bonds & coupons, 
as stipulated, proceedings in foreclosure were had in said cause, and 
at the April term of this court, 1876, a decree of foreclosure of said 
mortgage was had; and, pending said proceeding, Elijah Smith was 
appointed receiver of said Burlington & Southwestern Railway Com- 
pany for said branch; and also, on the 26 day of January, 1880, 
under and pursuant to the orders of this court and on the appli- 
cation of said receiver and the petition of the owners and holders of 
the bonds secured by said mortgage and embraced in said suit, the 
said receiver was authorized and empowered, among other things 
in said order mentioned, to settle and adjust, by payment or other- 
wise, any outstanding claims against said Lexington, Lake and Gulf 
Railroad Company which to him, said receiver, may or might seem 
proper and right in the premises; all of which will more fully appear 
from the records, pleadings, & proceedings on file and had and done 
is said cause and hereby refer-ed to, and all of which are made part 

hereof. 
oD That said Lexington, Lake and Gulf Railroad Company, 

prior to the date of said lease, belng indebted for the con- 
struction of said road in the sum of about twenty thousand dollars, 
gave in part settlement of its said indebtedness its promisory note 
to Monroe & Co., contractors, for about the sum of eleven thousand 
dollars, and to secure the same, on the 16 day of January, 1872, 
made, executed, and delivered a deed of trust to secure said debt, & 
which said deed of trust embraced and covered the entire property, 
franchises, matters, and things of said Lexington, Lake and Gulf 
Railroad Company, and which said deed of trust was made and re- 
corded prior to the said lease of said property of said Lexington, 
Lake & Gulf Railroad Company to the said Burlington, Southwest- 
ern Railway Company as aforesaid. | 

That said Newman became the holder and owner of said note as 
aforesaid, and that the said Lexington, Lake & Gulf Railroad Com- 
pany, as also said Burlington and Southwestern Railway Company, 
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failing to pay said note secured by said deed of trust as aforesaid, 
under the terms and stipulations of said deed of trust said prop- 
erty was sold and the said Newman, as trustee for himself and said 
John W. Waddell, became the purchaser of said property therein 

described, embracing the property of said Lexington, Lake 
6 and (iulf Railroad Company SO leased to sald Burlington 

and Southwestern Railway Company for its said Linneus 
Branch as aforesaid. 

That the said debt evidenced by said note aforesaid was in part 
for the construction of said Lexington, Lake and Gulf Railroad and 
was secured by mortgage prior to the said lease and mortgage 
placed upon said property by said Burlington & Southwestern Rail- 
way Company for and in behalf of its said Linneus Branch as afore- 
said. 

That said Linneus Branch of said Burlington & Southwestern 
Railway Company was composed of the property of said branch 
north of the Missouri river and said Lexington, Lake and Gulf 
railroad south of the river, and all as set forth in said lease as afore- 
said, and was jointly embraced in the said mortgage securing the said 
1,600 bonds, amounting to the sum of one million six hundred 
thousand dollars as aforesaid. 

That with the view to the payment and settlement of said claim 
of the said Newman aforesaid and to quiet and perfect the title to 
said Lexington, Lake and Gulf railroad to said Burlington & South- 

western Railway Company, as contemplated by said lease and 
7 mortgage as aforesaid & under the said order of this court, 

said Elijah Smith, as receiver for said company as aforesaid, 
on the 12 day of March, 1880, made with said Newman, trustee as 
aforesaid, his certain agreement and in words « figures following, 
to wit: 

This agreement, made and entered into this 12th day of March, 
1880, by and between Elijah Smith, as receiver of the Burlington 
and Southwestern Railway Company, acting under authority of the 
circuit court of the United States in and for the western district of 
Missouri, in a certain suit therein pending, in chancery, wherein The 
Farmers’ Loan and Trust Company of New York is plaintiff and 
said Burlington and Southwestern Railway Company and others 
are defendants, party of the first part, and Henry L. Newman, as 
trustee for himself and John W. Waddell, party of the second part, 
' witnesseth : 

That in consideration of the covenants and agreements on the part 
of the first party, hereinafter named, said party of the second part 
covenants and agrees to convey to said party of the first part as said 
receiver, by quitclaim deed and not otherwise, all the right, title 
and interest now held by him or vested in him, said party of the 

second part, in and to the railroad and property, appurte- 
8 nances, and franchises of what was formerly known as the 
Lexington, Lake and Gulf railroad, extendinging southwardly 
from the Missouri river, at Lexington, Missouri, by the way of 
Pleasant Hill, to a point south of Butler, in Bates county, Missouri: 
said deed to be made within twenty days from the date hereof and 
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be placed in the hands of John W. Noble, of the city of St. Louis, 
Missouri, in escrow, and to be delivered by said Noble to said party 
of the first part upon the compliance with the terms of this agree- 
ment on the part of said receiver, and which said deed shall be exe- 
cuted by said party of the second part and his wife, and also by said 
John W. Waddell and his wife, and said conveyance shall include 
all the rights and interest acquired by said Newman and Waddell 
under a certain trust deed made by the Lexington, Lake & Gulf 
Railroad Company, of date January 16th, 1872, to Moses Chapman, 
trustee. and the sale thereunder by said trustee, of date February 
20th, 1877, except as hereinafter provided, and also release of all 
claims and demands of said Newman & Waddell of every kind 
against said Lexington, Lake and Gulf Railroad Company so as to 
substitute said receiver to the same rights as are now held by either 
said Newman as trustee, or said Waddell, or in any other manner. 
And in consideration of the premises the said party of the 
ov first part agrees, as receiver as aforesaid, to pay to said Newman 
out of the moneys coming into his hands from that part of said 
railroad hereinbefore mentioned, or from the sale of receiver’s cer- 
tificates lately authorized by said court to be issued by said receiver, 
or from any earnings from that portion of said road, or arising from 
the sale thereof, under the decree of said court and witbin nine 
months from the eighteenth day of November, 1879, the sum of sev- 
enteen thousand seven hundred and fifty dollars, it being recognized 
and admitted in this settlement that the claim of said Newman to 
the above amount is a first and prior lien upon said portion of said 
railroad paramount to the mortgage to said Farmers’ Loan and 
Trust Company ; but this agreement is not to bind the receiver in 
reference to any other property or money coming into his hands 
except from or pertaining to that part of the property aforesaid 
acquired from the Lexington, Lake and Gulf Railroad Company. 
And it is further agreed that the fulfilment of this agreement by 
both parties shall constitute a full settlement of all matters and dif- 
ferences between said partie s hereto, as well as of all rights and lia- 
bil*‘ies of said Newman and Waddell in and to or on account 
10 of any property of said Lexington, Lake and Gulf Railroad 
Company or connected with said road, and of any demand, 
right, or claim of said first party or said Lexington, Lake 9 Gulf 
Railroad Company against said second party, for himself or said 
Waddell, or either of them, for any ties, iron, or other teller 
moved or disposed of by said Newman or Waddell or others asso- 
clated with them or acting under their authority or direction ; but 
this is not to be so construed as to bar the right of the receiver to 
assert any title to any of said property now held by other persons 
then those herein named by virtue of the rights acquired by him 
through the mortgage to the Farmers’ Loan and Trust Company. 
And it is further mutually agreed by and between the parties 
hereto that time is of the essence of this contract, and that in case 
said second party shall fail to comply on his part with the stipula- 
tions hereof said first party may have the right to have the same 
enforced specifically by the court in which said cause is pending, or 
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at his option declare this agreement absolutely null and void ; and 
if said first party shall fail within said nine months from December 
18, 1879, to pay said $17,750 said second party may apply to 
11 said court for the enforcement thereof, or at his option he may 
abrogate or abandon the same absolutely, & his rights in that 
event shall be the same as if this contract had not been made. 

And it is distinctly understood that this agreement is made by 
said receiver under an order of said court, and refers to no other 
than said property before mentioned, and is to be paid out of no 
funds except such as arise from said portion of said road, and is to 
constitute no personal or individual claim against said Elijah 
Sinith. 

It is further understood and agreed that when said quitclaim 
deed shall be delivered in escrow to said Noble that the note 
mentioned and described in the said trust deed to Moses Chapman 
under which said Newman’s claim arises shall be delivered to said 
Noble also in escrow, and said trust deeds shall also be delivered 
to him if in the possession of parties; if not, as soon as practi- 
cable ; and on the compliance of the receiver with his part of this 
agreement said note and said trust deed shall be delivered to him 
with the said quitcleim deed as muniments of his title and as 
vouchers, said not- to be canceled upon payment of said 
$17,750.00. 

Said Newman represents that he has not made, nor said 
Waddell, nor any person acting under their authority, any 
disposition of the grade or right of way purchased under said deed 
of trust, except about three miles in La Fayette county to the Kansas 
City & St. Louis and Chicago & Alton Railroad Company. 

In testimony whereof the said parties have hereunto set their 
hands and seals this the day and year first above mentioned. 

ELIJAH SMITH, 
Ree'r of the Burlington & Southwestern R’way Co., 
Linneus Branch. 
HENRY L. NEWMAN, [seat.] 
Trustee for Himself & John W. Waddell. 


Attest: TILTON DAVIS. 


fou 
~ 


The intervener herein states that pursuant to the terms of said 
contract and agreement he has executed and delivered the said deed 
as set forth in said contract, as also has said John W. Waddell, and 
as well as the wives of said parties, Newman and Waddell, and that 
the same was placed in the hands of said Noble as stipulated in 
said contract, and is now held by said Noble in escrow as per said 
contract and agreement, and also that said note and deed of trust 
were also placed in the hands of said Noble, and are now held by 

him as agreed and stipulated, and that each and every matter 
13 and thing has been done by said Newman and Waddell as 
contemplated by said contract and agreement, and that each 
and every of the stipulations in said contract on the part of the 
complainants herein has been performed and done. 


HENRY L. NEWMAN, TRUSTEE. 7 
That on the 30 dav of November, 1880, said Linneus Branch 
road, including said property, franchises, rights, and premises of said 
Lexington, Lake and Gulf railroad, under said decree in said cause 
and the proceedings therein had & done, were sold by the special 
master in chancery, Harry Lacy, at Unionville, Missouri, and at 
which said sale said Elijah Smith,as trustee for said bondholders 
of said branch line, became and was the purchaser at & for the sum 
of one raillion of dollars, and that said property was sold in gross, 
including all the property described and covered by said mortgage 
of said Burlington and Southwestern Railroad Company, for said 
branch as aforesaid, and covering and embracing said property of 
said Lexington, Lake and Gulf railroad as aforesaid; all of which 
will fully appear by the report of said. sale made by said special 
master and deed thereto made and filed for approval by this court, 
and hereby refer-ed to and made part hereof. 
Complainant says that said sum of seventeen thousand 
14 seven hundred and fifty dollars stipulated and agreed to be 
paid by said contract so made as aforesaid has not been paid, 
nor any part thereof, although said receiver has been often requested 
so to do. 

That said sum, evidenced by said contract, still remains unpaid, 
due, and owing as set forth in said contract, the original whereof is 
in the hands of said Smith, as stipulated therein, & wherefore the 
same is not filed herewith, but duplicate will be filed herewith if re- 
quired by the court; that the said receiver is seeking to have said 
sale and purchase confirmed and approved by this court, and where- 
fore complainant comes and intervenes and asks to file this his plea 
in that behalf, and demands that said contract and agreement be 
enforced, and that before any order be made eonfirming & approv- 
ing said sale that said receiver be ordered and required to pay out 
of the proceeds of said sale so made and purchase of said property as 
aforesaid the said sum of seventeen thousand seven hundred and 
fifty dollars,and interest thereon from the eighteenth day of Sep- 
tember, 1880, at the rate of six per cent. per annum, and for such 
other or further relief as to the court shall seem proper, with costs of 
action to be charged in said cause, and to the end that justice may 

be done. 
ld TILTON DAVIS, 
Attorney for Intervener. 


And afterwards, at a regular stated term of said court, begun and 
held at the city of Jefferson, in said division and district, on Monday, 
the 18th day of April, A. D. 1881, the following further proceedings 
were had in the above-entitled cause on the 20th day of April, 1881, 
an adjourned day of said term, to wit: 
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Stipulation as to Time of Hearing, Xe. 


Farmers’ LOAN AND Trust Co. % 
vs. 27 
BURLINGTON AND SOUTHWESTERN R’y.Co. et al. J 


New- 


In the matter of the interplea of Tilton Davis and Henry L. 
man, trustee, &c., for enforcement of contract. 


This day come the parties, by their respective solicitors, the com- 
plainant, by Whit. M. Grant, Esqr.; the receiver of the Burlington 
and Southwestern Railway Company, by L. T. Hatfield, Esqr., ‘and 
the interpleaders, by Tilton Davis, Esqr.; thereupon a stipulation is 
filed, signed by counsel; agreeing that this case shall be called up 
for hearing on the 28th inst., or sooner, if agreed to in writing, and 

further agreeing that no steps will be taken looking to the 
16 confirmation of the sale of the property described in the decree 
in this case. 

And the stipulation so filed as aforesaid cannot be found among 
the files in this cause. 


And afterwards, at the said regular stated April term, 1881, of 
said court, begun and held as aforesaid, the following further pro- 
ceedings were had in the above-entitled cause on the 28th day of 
April, A. D. 1881, an adjourned day of said term, to wit: 


FARMERS LOAN AND Trust COMPANY 
Us. » 297, 
BURLINGTON AND SOUTHWESTERN Rartway Co. ) 


In the matter of the interpleas of Tilton Davis and Henry L. New- 
man, trustee, &c., for enforcement of contract. 
Upon motion of L. T. Hatfield, Esqr., solicitor for Elijah Smith, 
the receiver herein, leave is granted said receiver to answer the said 
interpleas within sixty days from this date. 


And afterwards, in vacation of said court, and on the 27th day of 
June, A. D. 1881, the following further entry appears of record in 
the above-entitled cause, to wit: 


Answer Filed. 


FARMERS’ LOAN AND Trust CoMPANY ] 
17 v8. - 297. 
BURLINGTON AND SOUTHWESTERN Raitway Co et al. f 


In the matter of the interpleas of Tilton Davis and Henry L. New- 
man, trustee? 


This day there is received by mail and filed herein the answer of 
complainant to the interpleas of Newman, trustee, and Tilton Davis. 


at 
ga 


HENRY L. NEWMAN, TRUSTEE. 9 


And the answer so filed as aforesaid is in the words and figures 
following, to wit: 


Answer of Farmers’ Loan & Trust Co. 
[In Cireuit Court U.S., E. D., West. Dist. Mo. 


THe Farmers’ Loan & Trust Co. 
es. > iq. No. 297. 


Tue Burtincron & SourHwestTerNn Rattway Co. et al. ) 
Trustee’s answer to intervention Davis & Newman, trustee. 


Now come- the Farmers’ Loan & Trust Company, trustee, com- 
plainant in the above-entitled cause, and shows to the court that the 
decree of foreclosure was entered in this cause on May 19th, 1876, 
and the property sought to be foreclosed herein soid by the master 
thereunder November 30th, 1880, and the petition of said Davis «& 

Newman, trustee, were filed herein March 16th, 1881, and 
LS the said petitioners are therefore too late to become parties to 

said cause for the purpose sought or for any purpose what- 
ever, and the said trustee hereby objects to & protests against the 
same; and the said trustee, saving and reserving all and all manner 
of exception to the manifold errors and insufliciencies in said petition 
contained & to the time of filing the sume and for answer thereto, or 
to so much thereof as they are advised it is material to answer unto, 
says: 

Ist. Admits the execution of the lease referred to with the L., L.. 
W G. R. R. Co. 

2nd. Admits the execution of the mortgage referred to. 

srd. Admits the default, commencement of foreclosure, & the de- 
cree referred to. 

4th. Have no knowledge of the order of January 26th, 1880, re- 
ferred to; therefore deny & demand proof of same, but deny that said 
order was intended to or did anthorize the making by the receiver 
of the contract herein sought to be taken advantage of, & allege that 
if such order was made it was without notice to said trustee; was 
ex parte; was not within the scope of the powers and duties of said 

receiver, and was & is as to this trustee utterly null & void. 
ly That said contract was not for the benefit or advantage of 

said property or this trustee. It has derived no benefit there- 
from. Said contract was not authorized by the court or approved 
by it after made; was entirely without authority, & is absolutely null 
& void. 

5th. Has no knowledge of the indebtedness or lease of said L., L. 
& G. R. R. Co. referred to for construction or otherwise ; therefore 
deny &, if material, demand proof. 

6th. Has no knowledge of said Newman being the holder of one 
of said notes or that said L., L. & G. or B. & 8. W. R’y Co. have failed 
to pay the same &, if material, demand proof. 

7th. Has no knowledge of said property being sold under said 
alleged trust deed & of said Newman being the purchaser thereof ; 
therefore deny &, if material, demand proof. 
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Sth. Has no knowledge as to said note being for construction of 
said L., L. & G. R. R. & of said mortgage to secure the same being 
prior to said lease to B. & 8. W. R’y Co. & deed of trust to complain- 
ant: therefore deny &, if material, demand prool. 

9th. Has no knowledge of the making of the said agreement of 
March 12th, 1880; therefore deny the same; deny that the same 

was made by order of this court, except as hereinbefore stated, 
2U & allege that the same, if made, was never approved by this 

court; was without the scope & duties of said receiver by 
virtue of his appointment as such receiver; was ex parte & without 
the knowledge or consent of this trustee; was not to their interest 
or the interest of said property; they have not ratified or adopted 
the same or derived any advantage therefrom; the same 1s abso- 
lutely repudiated ; isa nul-ity & has no binding force & effect what- 
ever, either upon this trustee or said property, and is utterly null & 
void. | 

10th. Knows nothing of the execution of said deed & placing same 
in escrow with one Noble, or of the other things alleged to have 
been done; therefore deny &, if material, demand proof; deny that 
said petitioners have been put to any trouble or expense, or that 
they have waived or lost any right under and by virtue of said al- 
leged contract or their action thereunder; that they would not have 
done without the same; that they know of the want of authority In 
said receiver to make the same & are bound thereby. 

1ith. Admits the sale of said property herein as alleged. 

12th. Has no knowledge of the amount due petitioners 

21 under said alleged contract or what has or has not been paid, 

and deny the allegations in relation thereto &, if material, 
demand proof. 

13th. Complainant makes the foregoing answer, so far as appli- 
cable, an answer to the petition of Tiiton Davis, and for further an- 
swer say they have no knowledge of what was due said Davison the 
note as alleged & deny the allegation of said petition in relation 
thereto &, if material, demand proof. 

14th. Has no knowledge of the execution of the contract named 
between said Davis & said receiver; therefore deny the same & de- 
mand proof & allege that said receiver had no authority to make the 
sume; it was not in his powers as receiver; it was not approved by 
the court; was not proper to be made; is not binding on this trustee 
-or said property, & is utterly null & void. 

15th. It is not true that no certificates of indebtedness have been 
issued by the receiver herein in accordance with the previous orders 
of this court, & complainant hereby refers to the orders, reports, &c., 
herein for greater certainty in reference thereto. 

16th. It is not true that property said L., L. & G. R. R. sold for 

$600,000 or was worth that sum when said Davis’ alleged con- 
22 tract was made or that the same constituted a large & im- 

portant part of the value of the property securing the bonds 
foreclosed herein . 

17th. Has no knowledge as to whether said alleged sum of $5,000 
has been paid petitioner or any part thereof; it is true said receiver 
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has not paid same & had no power or authority so to do, and deny 
that the same is due from complainant or is a lien upon said prop- 
erty or any funds under its control. 

ISth. Denies each and every other allegation in said petitions & 
each of them not hereinbefore specially admitted or denied. 

And, for further answer, complainant refers to its bill & amended 
bill & exhibits herein & makes the same part hereof to show its 
right to said property & the relation it bears to same & the dates of 
its mortgage & contracts, Xe, 

And shows to the court that whatever rights petitioners have 
under & by virtue of their said alleged contracts — are not interfered 
with by this foreclosure it they have a prior mortgage «& lien, 
as they assert their rights are not affected & they can enforce the 

same in the proper tribunal & cannot come into this case. 
23 That said alleged contract with said receiver was without 
authority & absolutely null & void & not binding on this 
trustee or said property, & their remedy, if any, is against the party 
with whom said alleged contracts was made. 

Wherefore they pray to have said petitions dismissed with costs. 

FARMERS’ LOAN & TRUST CO., Trustee, 
By GRANT WX GRA NT, lis Sol’s. 


And afterwards, at the said regular stated April term, 1881, of 
said court, begun and held as aforesaid, the following further pro- 
ceedings were had in the above-entitled cause on the 5th day of 
July, 1881, an adjourned day of said term, to wit: 


Replication Filed. 


FARMERS’ LOAN AND Trust Co. 
rs. » 297 | 
BURLINGTON AND SOUTHWESTERN Rattway Co. } 


[In the matter of the interpleas of Henry L. Newman, trustee, and 
Tilton Davis. 


This day come the interpleaders herein, by Tilton Davis, Esqr., 

their solicitor, and files replication to the answer of the com- 

24 plainant in the above cause, and the replication so filed as 
aforesaid is in the words and figures following, to wit: 


Reply. 


FarRMERS’ Loan & Trust Company or New York, ) 
Complainant, 
Us. » In Chancery. 

THe Burtineron & SouTHWESTERN Raittway Co. & 

. Others, Respondents. 

Now come Tilton Davis and Henry L. Newman, trustee, &c., and, 
for replication to the new matters alleged in the pretended answer 
of the said Farmers’ Loan & Trust Co., complainant herein, & deny 
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severally each and every allegation therein contained contrary to 
the allegations and statements set forth in the petitions of said Davis 
& Newman, respectively. 
TILTON DAVIS, 
Per Se & Att'y for H. L. Newman, Trustee, &c. 


And afterwards, at the said regular stated April term, 1881, of 
said court, begun and held as aforesaid, the following further pro- 
ceedings were had in the above-entitled cause on the 6th 

25 day of July, 1881, an adjourned day of said term, to wit: 


tn © 
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In the matter of the intervening petitions of Tilton Davis and Henry 
L. Newman, trustee. 


This day come the parties, by their solicitors, the complainant by 
Whit. M. Grant, Esqr., and the interveners by Tilton Davis, Esqr.; 
thereupon, by consent, it is ordered that the hearing of this case be 
set for the third day of the November term, 1881. 

And afterwards, in vacation of this court and on the 27th day of 
October, A. D. 1851, the following further entry appears of record in 


the above-entitled cause, to wit: 
This day the following order was received by mail and filed : 


Order Extending Time for Taking Testimony, &e. 
In the United States Court at Jefferson City, Missouri. In Chancery. 


FarMEas’ LoAN AND Trust Company or New York, ) 


Complainant, | 


vs, ; Case 297. 
THe Burvincton & SourHwestern Raitway Company | 
et al., Respondents. 

26 Now come the complainants & interveners, Henry L. New- 


man, trustee for himself, and John W. Waddell, and also 
Tilton Davis, by attorney, Tilton Davis, & make application for an 
enlargement of time for taking proof under the issues in said cause, 
and,such application being considered, it is hereby ordered that the 
time for taking such proof on behalf of said Newman, trustee, «& 
said Davis be enlarged and extended for the period of sixty days 
from this date, and that the clerk of this court issue commission to 
take depositions of witnesses in said cases at such time and place 
as shall be authorized by the rules of this court and determined 
upon in that behalf. 

This Oct. 26, A. D. 1881. 
(Signed) A. KREKEL, Judge. 
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And afterwards, at a regular stated term of said court, begun and 
held at the court-house in the city of Jefferson, in said division and 
district, on the 21st day of November, A. D. 1881, the following 
further proceedings were had in the above-entitled cause on said 21st 
day of November, 1881, the first day said term, to wit: 


27 Stipulation asto Proof Taken, Time of Filing Amended Answer, 
and Vacating Order Selling ( ase for Trial. 
FARMERS LOAN & TRUsT Co. ) 
rs . 9Q7 
Oo. mt a. 


BURLINGTON AND SouTHWESTERN R’y:Co. } 


In the matter of the intervening petitions of Henry L. Newman, 
trustee, &c., and Tilton Davis. 


This day there is received and filed herein a stipulation that the 
testimony taken before D. Robert Barclay, Esqr., on the 18th and 
19th days of November, 1881, may be used in both of the cases; that 
the Farmers’ Loan and Trust Company and Elijah Smith, receiver, 
have until the 12th day of December, 1881, to file an amended an- 
swer, and that the order heretofore made setting the cases for hear- 
ing be vacated. 

And said stipulation so filed as aforesaid cannot be found among 
the files in this cause. 


And afterwards, to wit, at the said regular stated November term, 
1881, of said court, begun and held as aforesaid, the following fur- 
ther entry appears of record in the above-entitled cause on the 22nd 
day of November, 1881, an adjourned day of said term, to wit: 


28 Withdrawal of Grant a Grant, Solicitors for Complainant. 


FARMERS LOAN AND Trust Co. 
rg. +78 


BURLINGTON AND SouTHWESTERN R’y Co. } 


This day comes Whit. M. Grant, Esqr., and withdraws the appear- 
ance of Messrs. Grant and Grant, as solicitors for the complainant 
in this cause, in the matter of the intervening petitions of H. L. 
Newman, trustee, &c., and Tilton Davis. 


And afterward, in vacation of said court and on the 9th day of 
December, A. D. 1881, the following further entry appears of record 
in the above-entitled cause, to wit: 


Joint Answer of FLL. & T. Co. & EB. Smith, Ree'r, Filed. 


lFarMERS’ Loan & Trust Co. 
vs. 


BURLINGTON & SouTHWESTERN R’y Co. } 


297 


This day there are received and filed herein the joint answers of 
the Farmers’ Loan & Trust Co. & Elijah Smith, receiver of the 
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Burlington and Southwestern R’y Co., to the intervening petitions 
of H. L. Newman, trustee, &e., and Tilton Davis. 

And the answer so filed as aforesaid is in the words and figures 
following, to wit: 


Joint Answer of Farmers’ L. & 7. Co. & E. Smith, Receiver. 


In the United States Circuit Court. Western District of 
29 Missouri, East. Division. 


Tue Farmers’ Loan & Trust Co., Complainants, 


"8 ans _ 
. Equity, 297. 
Tue Burcinetron & SournwesteRN Rairway Co. ( 2" 
et al., Defendants 


In the matter of the intervening petition of Henry L. Newman. 
, Amended answer of trustees, complainants & receiver. 


And now comes the said trustees and Elijah Smith, receiver, and, 
for amended answer to the intervening petition of Henry L. New- 
man, say it is admitted that the L., L. & G. Railroad Company leased 
its road and property to the Burlington & Southwestern Railway 
Company for and in behalf of its Linneus Branch, as stated; and it 
is also true that said company issued its bonds on said branch, as 
stated, and made a mortgage on the entire branch line, including 
the said L., L. & G., to secure the same; that said bonds were issued 
under a mortgage to secure the same, as stated, and that the bill in 
this case was filed to foreclose said mortgage. and said Elijah Smith 
Was appointed receiver, as stated; and at the April term, 1876, a 

decree of foreclosure was duly passed and enrolled; i is true 
30) that an order was made by this court, at chambers, on the 

20th day of March, 1880 (and not January 26th, 1880), whereby 
said receiver was authorized to settle and adjust, by payment or 
otherwise, any outstanding claims against the said Lexington, Lake 
and Gulf Railroad Company which seemed to be prior in right to 
the claims of the Burlington & Southwestern Railroad Company ; 
and these defendants beg leave to refer to said order, now of record 
in this court, for greater certainty, and to make the same part of this 
answer; it is admitted that said Lexington, Lake & Gulf Railroad 
Company was, prior to said lease, indebted to the intervening peti- 
tioner, Henry L. Newman, in the sum of about ten or eleven thou- 
sand dollars, and that a deed of trust was executed about the 16th 
day of January, 1872, to secure the same, as stated in said bill, cov- 
ering the entire property of said Lexington, Lake & Gulf Railroad 
Company, and that said decree of trust is and was prior in point of 
both time and right to the mortgage to the complainants, the Farm- 
ers Loan & Trust Company; it is also admitted that the indebted- 
ness to said Newman was not paid by either the L., L. & G. or the 
said B. & S. W., and that the trustee named in said trust deed did 

sell the same, and that said Newman became the purchaser 
3] thereof, but it was all done after the appointment of the said 
receiver by this court. 
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As to what said debt evidenced by said note and trust deed 
arose out of complainants and receiver are not informed, and can 
neither admit or deny the same. 

[It is admitted that said L., L. & G. R. R. was leased for and in be- 
half of said Linneus Braneh and was included in the mortgage to 
complainants as a part of said branch under the provisions of the 
said lease; and it is surely true that the said receiver made and 
eutered into the contract with said Newnan, of daté March 12th, 
1880, and fully set out and referred to by copy in the interplea said 
Newman filed herein; and it is not denied or admitted that said 
Newman executed and delivered the deed therein mentioned in 
escrow to John W. Noble as therein provided, but said Newman is 
left to his proof in that behalf, if the same be material. 

[t is true that under the decree of this court, hereinbefore referred 
to, said branch railroad was sold by the special master, Harry Lacy, 
on the 30th day of November, 1880, and in pursuance of said de- 
cree. 

It is also true that at said sale Elijah Smith, acting as agent for 
the trustees, complainants herein, and for the bondholders, did at 

said sale purchase the said property of said branch line, and 
32 the same was conveyed to him, as trustee, for and in behalf 

of the owners of the bonds aforesaid ; all of which property 
included in the said mortgage was sold by said master and pur- 
chased by said Smith as aforesaid, but the bid therefore was payable 
in the bonds secured by said mortgage, as authorized in said decree ; 
but complainants say that said bid was made solely with a view to 
the value of the finished portion of said road upon which the 
money realized from said bonds was expended, and with the knowl- 
edge that whatever title said purchaser would take under said sale 
would be subject to the lien of said Newman under his said trust 
deed ; that no part of said bid was to be paid or was paid in cash, 
and that said bid was made in satisfaction of said mortgage debt 
pro tanto, and was paid to the master in acknowledgment of satis- 
faction to the extent thereof of the said debt due to the trustees by 
reason of said mortgage; that there was no money bid for said 
property and none paid over to said master and non- required to 
be; that at the time said decree was entered, in 1876, the said New- 
man was nota party to said foreclosure proceedings nor had his 
claim in any manner been presented to this court or adjudicated as 

il lien, and there was no order to sell said property in 
30 satisfaction thereof, so that the said Smith at said sale sim- 

ply took said property for his beneficiaries, the bondholders, 
subject to such liens as existed on said L., L. & G. R. R. prior and 
superior to said mortgage. 

Complainants and receiver further say that it was expressly un- 
derstood in the agreement made between said Newman and the 
receiver that it was admitted that the claim of said Newman was a 
first and prior lien upon the property of said L., L. & G. R. R. over 
the mortgage of complainants, and that the agreement was not to 
bind the receiver in reference to any other property or money com- 
ing into his hands, except such as should come from said L., L. & 
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G. R. R.; that payment to said Newman was only to be made by 
the receiver out of the moneys coming into his hands from either 
the sale of certificates ordered by this court to be issued on that part 
of the road from the earnings of said L., L. & G. R. R. or arising 
from the sale of said road under said decree. 

And complainants and receiver say that none of the said receiver's 
certificates were ever sold and none could be; that no money whiat- 
ever came into the receiver’s hands from any earnings of sal id roads; 

that, in fact, said road never was built or operated over the 
3 line of the said L., L. & G. —, and there never were any 

earnings, nor did any money ever come into the receiver's 
hands from the sale of said part of said road ; that the moneys pay- 
able on the sale of said road were not payable to the receiver, but 
to the master; but no money whatever was realized by the master 
upon said sale, and therefore there never was any funds from either 
source mentioned in the agreement by which the receiver could 
pay off the amount mentioned in said. agreement. 

These respondents to said interplea further sav that said sale by 
said master was duly reported to this court and said report was con- 
firmed, reserving, however, the rights of other persons claiming 
liens upon said property ; that said Newman never In any manner 
became a party to the proceedings herein until long after said sale; 
therefore said sale was not made for his benefit nor in his behalf, 
nor were his rights in any manner affected thereby. 

These complainants and the receiver, further responding to 
said intervening petition of said Newman, say that they do not 
in any manner controvert the right of said Newman to now 
have his said claim established as a first and prior lien or 

mortgage, superior to that of the Farmers’ Loan and Trust 
oo Company, so foreclosed as aforesaid, and his right to have 
the property of said Lexington, Lake & Gulf railroad subjected 
to the payment thereof, and an order of this court orde ring the same 
to be sold and conveyed for that purpose, and do not controvert his 
right to stand in the position 1 of a first mortgagee; but they deny 
that said Newman is entited to have an order on said receiver or on 
the trustee requiring them to pay out money in satisfaction of his 
debt over and above their own claim as second mortgagees, and on 
account of which the said purchase was made as aforesaid, and deny 
that said Newman is entitled to the relief prayed for in his said bill 
or interplea; and now, having fully answered, complainants and 
said receiver ask that said prayer be denied so far as the prayer for 
an order for the payment of said sum of money by the receiver 

or complainants is concerned. 

P. HENRY SMYTH, 
Solicitor & Counsel for Complainants and the Receiver. 
THe Srate or Iowa, |, 
Des Moines County, { ° 

I, Elijah Smith, being duly sworn, on my oath do say that 
36 [ am the receiver of the B. & 5S. W. R’y Co. referred to in the 
foregoing answer and the intervening petition of Henry L 
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| 


HENRY L. NEWMAN, TRUSTEE. 


Newman; that I have heard the said answer read over, and the 
statements of the said answer are true to the best of my knowledge 
and belief. 


ELIJAH SMITH. 


Subscribed & sworn to before me this 5th day of December, A. D. 
1881. 
[L. s. ] H. B. SCOTT, 
‘ Notary Public. 


And afterward, to wit, at the said regular stated November term, 
A. D. 1881 of this court, begun and held as aforesaid, the following 
further proceedings were had in the above-entitled cause on Tues- 
day, the 7th day of March, 1882, an adjourned day of said term, 
to wit: 

Replications Filed. 


FarRMERS Loan & Trust Co. 
vs, . 2Q7. 


f 


BuRLINGTON & SouTHWESTERN R’y Co. ée al. 


In the matter of the intervening petitions of Tilton Davis and Henry 
Jj.. Newman, trustee. 
This day there are received and filed herein the replications of 
Tilton Davis and H. L. Newman, trustee, to the amended an- 
37 swer of the Farmers’ Loan & Trust Company and Elijah 
Smith, receiver. 


And the replication of said Newman, trustee, &c., so filed as 
aforesaid, is in the words and figurés following, to wit: 


Replication. 


In the United States Circuit Court, Eastern Division of the Western 
District of Missour'. 


THe Farmers’ Loan & Trust Company, Complainants, 
ra. 
Tue BURLINGTON AND SOUTHWESTERN Raitway Co. et al.. 
Respondents. 


In the matter of the intervening petition of Henry L. Newman, 
trustee, We. 

And now comes said Henry L. Newman, trustee for himself and 
John W. Waddell, and files his replication to the amended answer 
of said Farmers’ Loan & Trust Company and Elijah Smith, respond- 
ents, as follows: 

Said repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufhiciencies of said 
amended joint answer of said defendants, for replication thereunto 


saith— 
os That he will aver and prove his said bill and interplea to 
be true, certain, and sufficient in the law to be answered unto, 
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and that the said answer of said respondents and defendants is un- 
certain, untrue, and insufficient to be replied unto by this repliant, 
without this, that anv other matter or thing whatsoever in the said 
answer contained material or effective in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which mat- 
ters and things this repliant is and will be ready to aver and prove 
as this honorable court shall direct, and prays as in and by his said 


bill & complaint he hath already prayed. | 
TILTON DAVIS, 
Solicitor & Counsel for Henry L. Newman, Inte rple ade I, Ae, 


And afterward, at the regular stated November term, 1882, of this 
court, begun and held at the city of Jefferson, Missouri, on the third 
Monday in November, A. D. 1882, the following further entry appears 
of record in the above-entitled cause on Friday, the first day of De- 
cember, 1882, an adjourned day of said term, to wit: 


39 Continuance. 
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ix 


BurLInGTon & SourHWESTERN R’y Co. et al. J 


997 


In the matter of the intervening petitions of H. L. Newman & T 
Davis. 
In pursuance of a stipulation this day filed it is ordered that this 
cause be continued until the next term of this court. 


And the stipulation so filed as aforesaid is in the nature of a tele- 
gram, in the words and figures folowing, to wit: 
Stipulation. 
ST. LOUIS. Mo.. Novemhe x 30th. LSS2. 
H. C. Geisberg, el’k U.S.C. e’t: 
Newman & Davis against Smith, receiver, postponed by stipula- 
tion. P. HENRY SMYTH. 
3 TILTON DAVIS. 


And afterwards, in vacation of this court and on Tuesday, the 10th 
day of April, 1883, the following further entry appears of record in 
the above-entitled cause, to wit: 

Interveners’ Abstract Filed. 
FaRMERS Loan & Trust Co. 
Ss. » 297. 

BuRLINGTON & SourHwestern R’y Co. et al. } 
In the matier of the intervening petitions of Newman and Davis: 
40 This day there is received and filed herein an abstract of 

evidence on behalf of the interveners, as required by rule of 
court. 


HENRY L. NEWMAN, TRUSTEE Io 


And the abstract of evidence so filed as aforesaid is in the words 
and figures following, to wit: 


Interveners’ Abstract of iy ile nee 


In the U.S. Cireuit Court for the Eastern Division of the Western 
District of Mo. 
THe Farmers’ Loan & Trust Company, Complainants, 
THe BURLINGTON & SOUTHWESTERN R’y Co. ef al., Respondents. 


In the matter of the intervening petition of Henry L. Newman 
trustee, Wc. 


? 


Now comes Henry L. Newman, interpleader in said cause, & files 
this his abstract of the evidence Upon which he relies In said cause, 
and states that the material portions of such evidence he wishes 
offered in his behalf in addition to that which 1s admitted in the 
answers of respondents, trustees and receiver, in this behalf and to 
which he particularly desires to direct the attention of the court is 

as follows: 
4] First. That portion of said lease of leb’y 
cites as follows: 

Article 2nd. That the said party of the second part (to wit, the B. 
& S. W. R’w’y Co.), for itself, its successors and assigns, in the name 
of and for and in behalf of said Linneus Branch, covenants & 
agrees with said party of the first part (to wit, the L., L. & G. R. R. 
Co.), its successors & assigns, that it, the said party of the second 
part as aforesaid, will, within two years from the Ist day of January, 
L872, cause to be constructed & have ready for operation said Lin- 
neus Branch from said town of Unionville as aforesaid to the Mis- 
souri river opposite said city of Lexington.” 

Also that portion of said lease which recites 

“That the said Linneus Branch & the premises & property hereby 
leased & demised be & constitute one line of railroad and one com- 
mon property, & shall be r garded as such & included in one com- 
mon mortgage,’ Xe. 

Also: “And that it is hereby mutually agreed, & understood be- 
‘tween the parties hereto that said line of road hereby leased and 
the said Linneus Branch of said B. & 8S. W. Ry from Unionville 

southwardly as aforesaid shall for the purpose of said mort- 
42 gage or trust deeds as aforesaid, and for the purpose of said 

lease & article expressed, be & constitute to all intents & pur- 
poses one line of road and one common property, & for that purpose 
shall be known and designated as the “ Linneus Branch of the B. & 
a is 

“That all stock heretofore issued by said first party & all that it 
may issue hereafter & all that heretofore & hereafter to be issued to 
aid in the construction and in the name of said Linneus Branch 
shall be placed upon the same footing & b> considered as one com- 


2. 72 which re- 
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mon stock, and in all respects the stockholders in said roads, whether 
corporations, individuals, or otherwise, shall be entitled to share 
pro rata,” &e. 

“And the said party of the 2nd part, in the name «& for such branch, 
agrees & covenants that it will commence the laying of iron on the 
said leased premises at Lexington, Mo., within five months from the 
lst day of Feb’y, 1872, & prosecute said work in good faith & to 
complete the same & run its cars to said city of Butler through 
means to be realized by the sale of the first-mortgage bonds placed 
upon said premises. 

“And that said property hereby leased is free from all liens 

43 & incumbrances & debts except about $15,000 due contractors, 

and that said leased property was, at the date of said lease, 

graded and bridged for the distance of about 83 miles, & 40 miles 

tied and ready for the iron, at a cost of about $575,000, as per stock 
subscribed & issued.” 


Intervener also asks attention to that part of the mortgage placed 
on said leased property and as shown by the mortgage on said branch 
of date of Ap’l 1, 1872, whereby said leased property is made part in 
entirety of said branch line and included in said mortgage. 

And also intervener asks to offer the record showing the decree of 
foreclosure of said mortgage in so far as the same affects said property 
& recognizes the same as part and parcel of said Linneus Branch. 

Intervener also offers to read the deed of trust filed with the dep- 
osition of John W. Noble as an exhibit, and here made part of this 
abstract of the evidence relied upon by the said Newman, and he 
also offers and proposes to read the trustee’s deed by Moses Chapman 
to H. L. Newman, if the court deems the same material to the issues 
in the case. 

Said intervener also proposes to offer in evidence the re- 

44 cord of proceedings had & done by said receiver in procuring 

the order for adjustment of the claims of persons against the 

said L., L. & G. R. R. Co., and which said proceedings — among the 
records of said case & cannot well be ab-reviated. 

Said intervener also proposes and asks to offer in evidence in his 
behalf the report of the sale of said property of said Linneus Branch 
by Harry Lacy, the special master authorized to make said sale, and 
also the deed of the said special master, as the same appears among 
the records of proceedings in said cause and in the said premises ; 
also the order confirming said sale & conditions thereof. 

Said intervener also proposes to read in evidence the agreement 
made & entered into the 12 day of March, 1880, by & between 
said Elijah Smith, receiver, & and said Henry L. Newman, trustee, 
&ec., and attached to the depositions of said Noble & filed in this 
~ause. 

Said intervener also proposes to read as material the deed executed 
by H. L. Newman & wife & Jno. W. Waddell & wife to said Smith, 
receiver, under the terms of contract as last aforesaid, and which 
said deed is filed with the deposition of said Noble, and to which refer- 
ence is here had and madeas part of this abstract of evidence. 


™ 4 
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45 Said Newman, as such intervener, also proposes to offer in 

evidence the note and deed of trust identified in said deposi- 
tion of said Noble as papers placed in the hands of said Noble by 
the said Newman pursuant to said contract, & which said deed of 
trust & note are attached to the deposition of said Noble and made 
part of this abstract. 

Intervener also proposes to read on the trial of this cause the 
entire deposition of John W. Noble taken in this cause on the 18th 
day of November, 1881, & filed in this behalf, which cannot be 
made more concise than the original. 

Intervener also will propose to read in evidence on the trial of 
this cause the answers of P. Henry Smith in his depositions filed 
herein to interrogatories numbered, respectively, four, five, nine, 
ten, twelve, thirteen, fourteen, fifteen, sixteen, eighteen, nineteen, 
twenty, twenty-one, twenty-two, twenty-three, twenty-five, twenty- 
six, twenty-seven, twenty-eight, twenty-nine, & thirty, & which 
cannot be well shortened or made more concise by an abstract 
thereof. 

Said H. L. Newman, intervener, also proposes to offer as 
46 evidence in his behalf that portion of the deposition of Tilton 
Davis, agreed to be used in this cause, which recites as fol- 

lows: 

“That some time in Dece., 1879, Elijah Smith came to my office 
in the city of St. Louis, &, as receiver of the B. & S. W. Co., ex- 
pressed a desire to enter upon negotiations looking to the settlement 
of outstanding claims against the said L., L. & G. R. R. Co. and rep- 
resenting that he, as such receiver, would settle such outstanding 
indebtedness and was ready & prepared to commence & complete 
said leased property of said road south of the river, as contemplated 
& agreed upon in said lease, & proposed, among other things, to 
settle & adjust a claim dated M’ch 3, ’73, for $5,666.00, due me one 
year after date—10 per cent. from date—& held & owned by myself 
& against said L., L & G. R. R. Co. & constituting a part of the in- 
debtedness refer-ed to in said contract and puiper filed with deposi- 
tion of said Davis—Ex. B. He proposed a settlement of all matters 
between ourselves, &, as a compromise of said note so held by me, 
to give me a contract, as receiver, for the sum of $5,000. I said to 
said Smith that I doubted his authority to act without the authority 

of the court. He represented that he was about starting pro- 
47 proceedings authorizing him generally to settle claims, partic- 

ularly the claim of H. L. Newman, «& that if I would accept 
the terms proposed he would have the order so made as to adjust & 
paving claims; but he has not paid said note, but still keeps it & 
refuses to comply with his agreement. Said witness further says 
that he is familiar with the said property leased, “ & that at the date 
of the mortgage placed thereon by B. & S. W. that said portion of 
said road south of the river constituted the most important portion 
of said line & the bulk of security for said mortgage. Subsequent 
to the execution of said mortgage said portion of said road north of the 
river, betwoen Unionville & Laclede, of a distance of about 50 miles, 
was ironed by means of bonds placed in gross and entirety upon 
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said Linneus Branch line, including said leased premises, said por- 
tion of said roads between the two places last named north of the 
river being mostly graded by means of county & township bonds, 
and of the $1,600,000 placed upon said property In gross & disposed 
of by said company & owned & represented by the persons & bond- 

holders who petitioned said court for said order to settle & 
48 adjust said outstanding claims as aforesaid. 

I should think when said road was completed & ironed 
between said towns of Unionville & Laclede it would represent of 
said bonds of $1,600,000 not exceeding $1,000,000, & the remainder, 
or $600,000, of said bonds would be represented & secured by said 
portion of said Linneus Branch south of the Missouri river, & being 
the portion mentioned in said contract as subject to the payment of 
the debts therein indicated. 

At the date of said contract, of course, said property south of the 
river had deteriorated materially in value by reason of rains, neglect 
to keep same up, decay of bridges & ties, & would represent as an 
integral part of said road, if carried out & finished as contemplated 
in said lease and as indicated in petitions of said receiver to borrow , 
money and issue certificates to complete the same & pay said out- 
standing —, one-tenth of the whole amount of bonds issued & dis- 
posed of on said entire line; at any rate, assuming said bonds to be 
of less value then their face as a railroad investment & with parties 
desiring to engage in building of railroads, it would be worth at 

said date of said contract seventy-five to one hundred thou- 
49 sand dollars, and parties other than the B. & 8. W. Co., pro- 

posing to iron the same a short time prior to the consumma- 
tion of said contract, proposed & were willing to give $50,000 there- 
for, but which negotiations were interfered with by said Smith & 
broken off by reason thereof. 

I am unable by reason of the surroundings and circumstances 
connected with R. R. matters and investments to fix any definite 
value upon said property at thisdate. With proper management, in 
the hands of railroad men, said property could be made very valu- 
able; otherwise, in other hands, 1t might be worthless. 

Said B. & 8. W. has neither since the date of said lease nor the 
said receiver spent one dollar nor done a single lick of work upon 
said property as it existed when leased. The only thing I under- 
stand that has been done since said sale under said foreclosure has 
been to reorganize said Linneus Branch in its entirety, which said 
new organization has leased in perpetuity or has sold said Linneus 
Branch, including said L., L. & G. property, to the C. B. & Q. R.; and 
that said parties are endeavoring, as far as I can know, to get and 

own said leased property without the payment of one cent 
50 therefor, there never having been paid by said B. & S. W. 

Co., said receiver, or any other person or corporation one cent 
for said property or on the debts assumed to be paid, nor hasa single 
agreement or obligation made been complied with or discharged in 
any respect whatever. 

Said Davis, in the cross-examination, also says,in answer to -cer- 
tain interrogatories, I think about 90 miles of graded, bridged, & 
partly tied road of work were done at the time. 
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I am unable to fix any value upon it. In the hands of railroad 
men, capitalists, with connections made with other roads, especially 
ro ids givi ing ita northern & southern outlet, it would be raluable: but 
in the hands of nen with small means & inability to make such ar- 
rangements as indicated I would regard it as almost worthless ; and at 
this. time, should a severance take ‘place of said Linneus Branch at 
Lexington, unless arrangements indicated could be made, I would 
regard it as destructive of the value of the property. 

Intervener may also desire to offer other portions of the deposition 

of said Davis not here specifically set forth, and embraced in an- 
51  swer to interrogatories on cross-examination numbered five, 
six, seven, ten, eleven, twelve, thirteen, twenty-five, & twenty-six. 

Said intervener also proposes to offer as evidence, so far as appli- 
cable, an instrument of writing filed with the deposition of said 
Davis, marked Exhibit B & referred to as such in said deposition. 

Said intervener also will offer in evidence certified copies of the 
articles of incorporation of the Chicago, Burlington and Kansas 
City Railway Company & concerning the property of said Linneus 
Branch after the sale and reorganization, and also the articles of 
consolidation of said last-named company with the company organ- 
ized & control-ing the main line of the B. & 5. W. Company after 
the sale under the foreclosure, and such papers & proceedings as 
may be deemed pertinent and relating thereto. 

Intervener will also offer in evidence interrogatory No. six and 
answer thereto in the deposition of Elijah Smith, filed in this cause, 
in the event said deposition is permitted to be offered by the parties 
answering the interplea of said Newman. 

TILTON DAVIS, 
Atty for said H. L. Newman, Tr., &e. 
52 And afterward, to wit, at the regular stated April term, 
1883, of said court, began and held at the city of Jefferson on 
Monday, the 16th day of April, A. D. 1883, and on the first day of 
said term, there was filed in this cause the receiver’s abstract of evi- 
dence, which said abstract so filed is in the words and figures fol- 
lowing, to wit: 
Receiver’s Abstract of Evidence. 
In the Cireuit Court of the United States, Eastern Div., West. Dist. 
Mo. 
FarMeRS Loan & Trust Co. 
'8 >Equity. 297. 
B. & S. W. R. W. Co. et al. 
In the matter of petition of Henry L. Newman. 
Abstract of evidence. 

The receiver introduced the decree of foreclosure, passed May 19, 

1876, on page 418 of “ chancery record A” of this court, which shows, 


— other things— 
T hat the mortgage bonds on which the decree was based were 


dena April Ist, 1872 (p. 420). 
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2. That said Newman was not a party to that decree nor in any 
manner implicated therein. 
8. That the receiver was required to account to Harry 
53 Lacy, master, appointed in said decree, p. 421. | 
4. That the master was authorized to sell said road and 
take the bid in bonds of the road for the benefit of the bondholders, 
p. 422. 
5. That the person bidding for the bondholders should convey the 
property to a corporation to be organized by them for that purpose. 


2 

The receiver has taken in due form «& filed the deposition of Elijah 
Smith, showing— 

1. That he attended the sale of the Linneus Branch B. & 8. W. 
R. W. 

2. That he represented the bondholders and in their interest «& 
behalf purchased said branch road; that his bid was payable in 
bonds; thatall the bonds liad been placed in his hands by the bond- 
holders for the trustees, and he — directly authorized to buy the 
road & pay the bid in bonds for them. 

That no money ever came into the hands of the receiver from said 
sale. 

No money was paid to the trustees or master; that no money 
ever came into the receiver’s hands from the L., L. & G.; that it was 
not taken into account in making the purchase. 

That no money ever came from said L., L. & G. from sale, 
54 operating, or otherwise. 

3. Receiver refers to and introduces the report of Harry 
Lacy, master, making sale under said decree, from which it appears 
(see p.5) that he sold thesaid branch road for $1,000,000 in Linneus 
Branch bonds to Elijah Smith, trustee; that said Smith satisfied 
him that all prior liens ordered to be paid had already been paid, 
and, therefore, no cash was required on said sale; that there were 
no funds in receiver’s hands to be turned over to the master. 

4. The receiver introduced the deposition of said Lacy, showing 
the same facts and corroborating the evidence of Elijah Smith that 
the built portion of the road was only considered in fixing value & 
bid ; bid was in bonds exclusively—no money ; that no money came 
into his hands at or after said sale; that none was paid into the 
hands of the receiver by reason thereof. 

d. The receiver will produce a certificate of the clerk of the circuit 
court of the United States for lowa showing that certain debentures 
are paid off. 

6. The receiver will ask to refer to any unread portion of 
DO any depositions used by the intervener. 

6. The receiver will ask to refer more in detail, if neces- 
sary, to the proceedings & orders of this court in this cause. 

The receiver does not admit the correctness of interveners’ ab- 
stract. 
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The trustees when impleaded will use the same evidence above 
referred. 
P. HENRY SMYTH. 


Solicitor for the Receiver & Trustees. 


And afterward, to wit, at the said regular stated April term, 1883, 
of this court, begun and held as aforesaid, the following further 
proceedings were had in the above-entitled cause on Wednesday, 
the 25th day of April, 1883, an adjourned day of said term, to wit: 


Hearing. 


FARMERS LOAN & TRusT COMPANY 
V's. > 297. 
Burtineton & SournwesteRN Raitway Co. et al. J 


In the matter of the intervening petition of Henry L. Newman. 


This day comes the receiver herein, by his solicitor, P. Henry 

Smyth, Esqr.,and the intervener, by his solicitors, Messrs. John 

56 Noble and Tilton Davis, and this cause being regularly called 

for trial, and both parties being ready, argument was heard 

in part, and, not being concluded at the hour of adjournment, it is 

ordered that the further hearing of this cause be continued until to- 
Inorrow. morning. 


And afterward, at the said regular stated April term, 1883, of said 
court, begun and held as aforesaid, the following further proceed- 
ings were had in the above-entitled cause on Thursday, the 26th day 
of April, 1883, an adjourned day of said term, to wit: 


Further Hearing and Submission. 


FaRMERS Loan & Trust CoMPANY 
Ss. 2Q7 


BURLINGTON & SOUTHWESTERN Rattway Co. e¢ al. 
In the matter of the intervening petition of Tlenry L. Newman. 


This day come the parties, by their solicitors, as on yesterday. 
Thereupon this cause was further argued by counsel and submitted 
on the pleadings, stipulations, and proofs, and by the court taken 
under advisement. 


And afterward, to wit, at the regular stated April term, A. D. 

7 1884, of this court, begun and held at the court-house in the 

city of Jefferson, Missouri, on the third Monday in April, 

1884, the following further proceedings were had in the above-en- 

titled cause on Tuesday, the 29th day of April, 1884, an adjourned 
day of said term, to wit: | 


§—— JS 


* 
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Submission Set Aside and Cause Further Argued and Submitted. 


FARMERS LoAN & TRusT Co. 
VS. \ 9Q7, 


Burtinaton & SouruwesTeRN R’y Co. et al. J 
In the matter of the interplea of Henry L. Newman. 


This day come the parties, by their respective solicitors, the inter- 
vener by Messrs. John Noble and Tilton Davis, and the receiver by 
P. Henry Smyth, Esqr., and this cause having been submitted to the 
court at a former term, viz., the April term, 1883, it is, upon motion, 
ordered that said submission be, and the same is hereby, set aside. 

Thereupon this cause was reargued by counsel and submitted, 
and, by the court, taken under advisement. 


And afterwards, in vacation of said court and on the 10th day of 

' December, A. D. 1884, the opinion of Brewer, circuit judge, was filed 

in the above-entitled cause, which said opinion is in the words and 
figures following, to wit: 


58 Opinion. Statement of the Case. 


In the Circuit Court of the United States for the Eastern Division 
of the Western District of Missouri. 


FARMERS LOAN AND Trust Co. or New YorK 
Ss. 
THE BURLINGTON AND SOUTHWESTERN Rattway Co. et al. 
Statement on interplea of H. L. Newiman et al. 


The following are the principal facts : 

Prior to 1872 the Lexington, Lake and Gulf Railroad Company, 
a corporation organized under the laws of the State of Missouri for 
the purpose of building a railroad from the city of Lexington south- 
ward, had expended large sums of money in grading and tieing a 
_portion of its road, and upon such road was an existing lien of 
something over $10,000.00, evidenced by a note and trust deed, and 
given for liabilities incurred in its construction. In that year it 
leased its road in an incomplete condition to the Burlington and 
Southwestern Railway Company. The latter united this leased road 
with that portion of its own road running northward from 
59 Lexington to Unionville, making it one property and line 
of road, with one common stock and one franshise and 
known as “ The Linneus Branch of the Burlington and South west- 
ern Railway Company.” Upon this Linneus Branch in its entirety 
was placed a mortgage of $1,600,000.00. By the terms of a con- 
tract entered into between the parties about a year after the lease, 
as well as after the execution of said mortgage, the lessee agreed to 
pay the liabilities of the lessor to the extent of $20,000.00, which 

included, as admitted, the debt above described. 
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That debt became by transfer the property of the interveners. 
In 1877 certain proceedings were had by which, as it is claimed, 
this trust deed was foreclosed and the legal title to the road upon 
whichit had been given, to wit, the road south of Lexington, vested 
in the interveners. In the meantime, default having been made in 
the payment of the coupons on the $1,600,000 of bonds, a suit had 
been commenced in this court to foreclose the mortgage. The in- 
terveners were not made parties to that suit. A receiver was ap- 

pointed, who took charge of the whole line, and in April, 
60 1S76, a decree of foreclosure was entered, but no sale was 

made until 1880, the road in the meantime being operated 
by the receiver. In 1579 the interveners, claiming to own that por- 
tion of the road south of Lexington, entered into negotiations with 
one Brown for the sale of it to bim for $50,000.00; whereupon the 
receiver obtained from this court an injunction restraining the par- 
ties from interfering with his possession, which injunction broke up 
the negotiations. Thereafter the receiver entered into negotiations with 
the interveners for the purchase of their claim and interest. Before 
these negotiations were consummated the receiver applied to the 
court for authority to issue receiver's certificates to an amount not 
exceeding $500,000.00 for the purpose of completing the road south 
of Lexington, and at the same time and by the same petition ap- 
plied for authority as follows: 

“ Your petitioner also asks for authority to settle and adjust, by 
payment or purchase, any claims against said Lexington, Lake and 
Gulf Railway Company which may seem to be prior or adverse to the 

claims of the Burlington and Southwestern Railway Company 
61 under the contract by which said Lexington, Lake and Gulf 
property was acquired.” 

Upon this petition the receiver obtained authority to issue such 
certificates, and also the following authority in reference to the 
purchase of claims: 

“ And the said receiver is further authorized and directed to settle 
and adjust, by payment or otherwise, any outstanding claims 
against the Lexington, Lake and Gulf Railway Company under the 
contract before mentioned, and to purchase in any outstanding or 
adverse lien or title to any portion or all of said property, and any 
right or title so acquired to be conveyed to him as receiver for the 
benefit of the parties in Interest herein.” 

The authority to issue receiver's certificates provided that those 
certificates should be a first and specific lien only upon that part of 
the road south of Lexington. In fact, no receiver's certificates were 
issued and nothing done toward the completion of that part of the 
road ; but in March, 1880.a contract was made between the receiver 
and the interveners by which the latter sold their claim and interest 
for $17,750. That contract provided for payment by the receiver out 

of the money coming into his hands from that part of the 
62 road south of Lexington or from the sale of receiver's certifi- 
cates which had been previously authorized as above stated, 
or from any earnings of that portion of the road or arising from the 
sule thereof under the decree theretofore entered. On the 30th of 
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November, 1880, the road, as a whole, and without any separate 
appraisement of the two parts south and north of Lexington, was 
sold for a million of dollars, payment of which sum was made in 
mortgaged bonds as authorized by the terms of the decree. On 
July 5th, 1881, this sale was confirmed with a reservation of power 
to make any further orders, decrees, and directions in respect to the 
property, and with regard to any claim, right, interest in or lien upon 
it; and now, the claim of the interveners not having been paid as 
adjusted by the terms of said contract, they insist that unless it be 
paid within some reasonable time the order of confirmation should 
be wholly set aside and possession of the entire road again taken by 
the court. On the other hand, while it is conceded by the receiver 
and the purchasers at the sale that the interveners have a prior lien 
upon that part of the road lying south of Lexington, they insist 
that the only order should be one fixing the amount of such 
63 lien and decreeing a sale of that portion of the road for its 
satisfaction. 


Opinion of the (Court. 


BREWER, Circuit Judge: 

The question is as to the duty of a court in respect to contracts 
made by its receiver under its directions. The theory of the one 
side seems to be that the issue of receiver's certificates or the execu- 
tion of other similar obligations simply gives to the holder a lien 
which he may enforce in any of the ordinary methods of judicial 
foreclosure. He is not a party, must intervene if he wishes to in- 
sist on payment, and intervening occupies the position of any other 
lienhelder. He has advantages in that his priorities are judicially 
declared in advance, but bevond that nothing. Thus it is conceded 
that the interveners are now in court; that they have a prior lien 
on the road south of Lexington, and that the court may adjudicate 
its amount and order a sale therefor: but all that any lienholder 
may acquire. The interveners might have dune this before their 
contract with the receiver. Did that profit them nothing? On the 

other hand it is insisted that it is the duty of the court to see 
64 that contracts made by its orders are performed ; that it ought 

not to remit the holder of such a contract to the ordinary 
remedies of lien or debt holders, but on the mere suggestion of 
omission or failure itself take measures to secure performance, and 
such measures as will most certainly and promptly secure it. 

In other words, it owes to the holders of its contracts not the duty 
merely of providing a forum in which such holders may enforce 
performance ; it owes performance. To that end it should continue 
its receivers in office and retain possession of the property until 
every contract has been fully performed; and if purchasers of the 
property fail to discharge all the obligations it has placed upon such 
property it should not let the purchase stand. The condition of a 
final and absolute confirmation is the satisfaction of all such obliga- 
tions. Here a sale bas been conditionally confirmed. An obligation 
cast by the receiver under orders of the court remains unpaid. The 
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confirmation should not be made absolute or the property passed from 
the control of the court with that obligation outst: anding. I agree 
with the last-named views. The court should be chary of proniise, 

but eager of performance; careful not to burden property 
65 in its possession with obligations and equally careful to see 

that every obligation is discharged before that possession is 
finally surrendered. It owes performance and should assume all 
its burdens and not turn the holder of its contracts off with simply 
the assurance that he has a valid lien which he may foreclose. The 
confirmation which was entered was only conditional and with a 
reservation such as gives the court still full control. Burnham vs. 
Bowen, 111 U.S., 776. Doubtless the court might prior to the sale 
have modified the decree so as to provide for separate sale of the two 
parts of the road lying, respectively, north and south of Lexington; 
in which case even if the rights of the interveners had~not been 
protected by the purchasers only the sale of the latter part need 
have been disturbed; but the sale was made of the road as a whole, 
and there is nothing before me to justify an apportionment of the 
proceeds. 

Counsel for the receiver and purchasers says that the road south 
of Lexington has ceased to be of any value and that to set aside the 
sale of the whole, unless this debt, chargeable only upon a valueless 

part, is paid, would simply be covering the purchasers and 
66 owners of valuable property to pay for other property which 

they do not want. Assuming it to be valueless, although it 
is in evidence that $600,000 was expended in work upon it, and still 
there are strong equities why the interveners should not be remitted 
to a foreclosure of their lien and some equities in favor of charging 
their debt upon the entire road. 

This now claimed valueless part was valuable enough to be in- 
cluded in the mortgage, the decree, and the sale. 

When negotiations were pending for a sale by the interveners the 
receiver re prese nting the entire propertie s deemed it of sufficient 
value to interfere by injunction, break up the negotiations, and pre- 
vent the interveners from realizing on their claim. Subsequently 
he deemed it of sufficient value to apply for and obtain authority 
to borrow $500,000 on receiver's certificates to complete the road and 
further authority to purchase the claims of interveners. After thus 
baffling and delaying them it may not be inequitable to hold that 
the road as a whole should bear the burdens and losses of delay ; 
but it is unnecessary now to determine absolutely the rights of the 

parties. It is enough to hold that the sale of the property as 
67 a whole should not stand with this receiver's obligation on a 

part unsatisfied. The order will therefore be that the order 
of confirmation and the sale be set aside and the receiver directed 
to take possession of the property unless within ninety days the 
claim of the interveners be paid. If it be paid the order of con- 
firmation will be final. 

And afterwards, to wit, in vaeation of said court and on Friday, 
the 9th day of January, A. D. 1885, the following further entry ap- 
pears of record in the abeve-entitled cause, to wit: 
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This day the following decree was filed in this case, to wit: 


Decree. 
> 
In the Circuit Court of the United States for the Eastern Division 
of the Western District of Missouri. In Equity. 


Farmers’ Loan anp Trust Company, Complainant, ) 
is, 
Tue Burtincton & SournwesterN Rarway Com- ; No. 297. 
pany et al., Defendants—Henry L. Newman, Trustee, | 
et al., Interveners. 
NovEMBER 257TH, 1554. 
68 This cause having been heretofore heard on the intervention 
of Henry L. Newman, trustee for himself and John W. Wad- 
dell, with all the pleadings and exhibits, proofs, records, and evi- 
dence introduced by the parties, no parol evidence haying been in- 
troduced by either party, and having been fully argued by counsel! 
and taken under advisement by the court, upon full consideration 
thereof it is now ordered, adjudged, and decreed that there 1s justly 
due the intervener named the sum of seventeen thousand seven 
hundred «& fifty dollars, with interest thereon from the 30th day of 
November, A. D. 1880, at the rate of six per centum per annum until 
paid, and that said claim to amount aforesaid was authorized by this 
court to be incurred by its receiver in this cause and was by him so in- 
curred,and was to have been provided for and paid out of the proceeds 
of sale of that railroad and property described in the mortgage made 
to complainants by the defendant, The Burlington & Southwestern 
Railway Company, and which was sold on the 30th day of 
November, 1880, by order of this court, and the sale whereof 
was conditionally confirmed on Julv 5th, 1881; that said claim 
not having been paid or provided for, said sale of said rail- 
69 road & property sold as aforesaid, as well as the confirmation 
thereof, is hereby set aside and for naught held, and said re- 
ceiver of this court in this cause is hereby ordered to take exclusive 
possession of said railroad & property, with any additions or appur- 
tenances thereto absolutely necessary to regain his original posses- 
sion of all said property in all things the same and with all the 
powers in him as said receiver heretofore vested, at and upon the 
expiration of ninety (90) days from the date of this decree unless 
within said last-named period of ninety days the claim of said in- 
tervener in the sum hereinbefore determined be paid with interest 
and the costs of this proceeding to said H. L. Newman, trustee as 
aforesaid, by said Elijah Smith, as trustee for bondholders, purchaser 
at said sale, and if said claim be paid as aforesaid, then said sale 
shall stand and said order of confirmation be final as to said de- 
mand. 
And the said Farmers’ Loan & Trust Company, complainants, 
and Elijah Smith, receiver and trustee, purchaser at the foreclosure 
sale, excepting to said decree, pray an appeal therefrom in open 


HENRY L. NEWMAN, TRUSTEE. Sl 


court, which is allowed, and said appeal shall operate asa 
70 supersideas of this decree upon condition that said complain- 
ants and said Elijah Smith tile a bond, to be approved by this 
court or one of the justices thereof, in the sum of ten thousand dol- 
lars, conditioned as the law directs. 
And this decree is signed and ordered to be entered ; as of the 28th 
day of November, 1884. 
Signed Jan’y 8, 1885. 
DAVID J. BREWER, Circuit Judge. 


And afterwards, in vacation of said court and on Monday, the 26th 
day of January, A. D. 1885, the following further entry appears of 
record in the above-entitled cause, to wit: 


Appeal Bond Filed. 


FarMERS LOAN & Trust Co. 
vs. . 297. 
BURLINGTON & SOUTHWESTERN R’y Co. a al, j 


In the matter of the intervening petition of H. L. Newman. 


This day there is received and filed herein an appeal bond in the 
sum of ten thousand dollars, and endorsed thereon is the following: 


“The above bond approved this Jan’y 24th, 1885. 


(Signed) DAVID J. BREWER, Cireuit Judge.” 
7] And the appeal bond so filed as aforesaid is in the words 


and figures following, to wit: 
Appeal Bond. 
In the Supreme Court of the United States. 


THe Farmers’ Loan & Trust Company & Evian Suita, Receiver 
& ‘Trustee, Appellants, 
: vs. 
Henry L. Newman, Trustee & Intervener, Appellee. 


Iknow all men by these presents that we, the Farmers’ Loan & 
Trust Company, Elijah Smith, Chas. E. Perkins, Lyman Cook, Geo. 
H. Nettleton, are held and firmly bound unto Henry L. Newman, 
trustee and intervener, in the full and just sum of ten thousand 
dollars ($10,000), to be paid to the said Henry L. Newman, trustee & 
intervener, his certain attorneys, executors, administrators, or assigns ; 
to which ps iyment we bind our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this 13th di ay of January, 
72 in the year of our Lord one thousand eight hundred & eighty- 
five. 

Whereas in a suit in equity depending in the circuit court of the 
United States for the eastern division of the western district of Mis- 
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souri, wherein The Farmers’ Loan and Trust Company was com- 
plainant and the Burlington and Southwestern Railway Company 
and others were defendants, and wherein Henry L. Newman, trustee, 
was intervener, a decree was passed and rendered in favor of the 
said Henry L. Newman, trustee, upon his intervening petition, and 
against said complainant, The Farmers’ Loan and ‘Trust Company, 
and Elijah Smith, receiver & trustee; and the said complainants and 
said Elijah Smith having appealed from said decree to the Supreme , 
Court of the United States for a reversal thereof: 

Now, the condition of the above obligation is such that if the said 
complainant, The Farmers’ Loan and Trust Company, and said 
Elijah Smith, appellants, shall prosecute their said appeal to effect 
and answer all damages and costs if they fail to make their plea 
good, then the above obligation to be void; else to remain in full 

force and virtue. 


~— S| 
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COMPANY, am 
By RR. G. i \LSTON, President. SEAL. | 
ELIJAH SMITH. | SEAL. 
CHAS. E. PERKINS, 


[ 
By J. W. BLYTHE, 
His Att’y-in-Fact. [SEAL. | 
LYMAN COOK. SEAL. | 
GEO. H. NETTLETON. SEAL. | 


The above bond approved this Jan’y 24th, 1885. 
DAVID J. BREWER, 
Circuit Judge. 


And to said bond there is attached a power of attorney in the 
words and figures following, to wit: 


CHicaGo, BURLINGTON & QUINCY 
RAILROAD Co., PRESIDENT’s OFFICER, 
BURLINGTON, IA., Jan. 18, 1885. 

I hereby authorize J. W. Blythe to sign for me as my attorney-in- 
fact supersideas bond in case Farmers’ Loan and Trust Company vs. 
Burlington and Southwestern Railway Company, Henry L. New- 
man, intervener, west dist. of Missouri. 


CHARLES E. PERKINS. 
74 Lease of Feb. 7, 1872, L. L. & G. RR. to BL. & S. W. R’y Co. 
Intervener’s evidence. 
Lease of February 7th, 1872, attached to deposition of Tilton Davis 


Art. 2nd. The said party of the second part, for itself, its sue- 
cessors and assigns, in the name of and for and in behalf of said : 
Linneus Branch, covenants and agrees with said party of the first 
part, its successors and assigns, that it, the said party of the second 
part as aforesaid, will, within two years from the first day of Janu- 
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ary, eighteen hundred and seventy-two, cause to be constructed and 
have ready for operation said Linneus Branch from said town of 

Unionville as aforesaid to the Missouri river opposite said city of 
Lexington. 

Art. 4. And it is mutually agreed and understood between the 
parties hereto that said line of railroad hereby leased and the said 
Linneus Branch of said Burlington & Southwestern railway from 
Unionvilie southwardly as aforesaid shall, for the purposes of said 
mortgage and trust deeds as aforesaid and for the purpose in this 
article expressed, be and constitute, te all intents and purposes, one 

line of road and one common property, and for that purpose 

75 shall be known and designated as the Linneus Branch of the 

Burlington & Southwestern railway until said name shall be 
gally changed. 

That all stock heretofore issued by said first party and all that it 
may issue hereafter in pursuance of this agreement, and all the 
stock heretofore or hereafter to be issued to aid in the construction 
and in the name of said Linneus Branch shall be placed upon the 
same footing, and in sharing in the net earnings of said line of roads 
be considered as one common stock, and in all respects the. share- 
holders in said first party and said branch, whether corporations, 
individuals, or otherwise, shall be entitled to share pro rata in any 
dividends of net earnings arising out of said continuous line of 
branch railroad according to the number of shares held, respectively, 
and indicated by the respective certificates held by such shareholders 

in each, except as may hereinafter be provided. 
70a Art. 5. And the said party of the second part, in the name 
of and for such branch, agrees & covenants that it, the said 
party of the second part, will commence the laying of iron on said 
road hereby leased at Lexington within five months from the first 
day of February, A. D. eighteen hundred and seventy-two, and to 
prosecute said work in good faith and to complete the same and run 
its cars to the said city of Butler as soon as practicable after the 
means necessary thereto can be realized by the sale of said first- 
mortgage bonds or otherwise, and that it, said party of the second 
part as aforesaid, further agrees that the iron and material used in 
completing said demised premises shall be of good quality, and said 
road constructed on what is known as the standard guage, and that 
it will properly equip and operate said road after its completion as 
aforesaid, and said second party further agrees that after said leased 
road is completed as aforesaid, and said Linneus Branch from Union- 
ville to the Missouri river as aforesaid, that said second party will 
provide and maintain such ferry or transfer boats as may be neces- 
sary for the transaction of the business of said line of roads over the 
Missouri river at the said city of Lexington. 
75D Art. 11. Said party of the first part hereby covenants and 
agrees that it is well and truly seized of the premises hereby 
demised, and that it has full power to convey and lease the same 
according to the intent and meaning of these presents, and the same 
in the quiet and peaceable enjoyment of the party of the second 
part will warrant and by these presents defend; that said road and 
“ge | 
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property hereby leased is free from all lien, incumbrances, and 
debts, except about the sum of fifteen thousand dollars due con- 
tractors thereon, and that said party of the first part has yet in the 
counties of Bates and Vernon subscriptions to the amount of one 
hundred & thirty-two thousand dollars in money and bonds, and 
out of which said party of the first part agrees said sum of fifteen 
thousand dollars shall be paid, and that it owns or will acquire by 
said subscriptions the free right of way the entire length of said 
line of road between the cities of Lexington and Butler aforesaid, 
and that said road-bed is graded and bridged except about one mile 

in the south part of Lafayette county, and all of said road ex- 
75¢c cept about forty miles is ready for the iron. Said party of the 

first part further agrees that it will turn over to said party 
of the second part to use, or it, the party of the first part, will use 
all unpaid subscriptions which can be made available in completing 
said road ready for the iron between said cities of Lexington and 
Butler after paying the incumbrances aforesaid, and will aid in 
procuring new subscriptions for that purpose. 

That there has only been issued by said first party about ($575,000) 
five hundred and seventy-five thousand dollars of its capital stock, and 
only about that amount has been subscribed, except by the counties 
of Bates & Vernon, for sundry townships in the sum of one hun- 
dred and thirty-two thousand dollars ($132,000), which has been 
subscribed but not yet paid to the party of the first part, stock for 
which is to be issued when subscriptions are paid; that said first 

party have done all acts necessary to be done to preserve the 
75d ~—_—s corporate privileges and franchises under the laws of Missov 


Articles of Consolidation of L., L. & G. R. R. with B. & S. W. R’y Co., 

Dated May 16, ’73. , 

Articles of consolidation of May 16th, 1873. Exhibit “B,” attached 
to deposition of Tilton Davis. 


This indenture, made and entered into this sixteenth day of May, 
A. D. 1873, by and between the Lexington, Lake and Gulf Rail- 
road Company, a corporation existing under the laws of the 
76 State of Missouri, party of the first part, and the Burlington 
and Southwestern Railway Company, a corporation organized 
and existing under the laws of the States of lowa and Missouri, party 
of the second part, witnesseth : 
That whereas the said party of the second part is duly organized 
and authorized by the laws of the States of Missouri and Iowa to 
construct and operate a railroad in said States, and now has the same 
completed and in operation to or near the town of Unionville, in said 
State of Missouri; 

And whereas the said second party is desirous of extending their 
line of road in said State of Missouri beyond said town of Unionville 
to the city of Lexington, in Lafayette county, Missouri, and thence 
southward from said city of Lexington, by the way of Pleasant Hill. 
in Cass county, and Butler, iu Bates county, Missouri, to some suita- 
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ble point on the line of the Atlantic and Pacifie railroad in the State 
of Missouri or the Indian Territory, and to build and operate their 
said railway upon said line; 

And whereas the said party of the first part, a company duly ex- 
isting under the laws of Missouri, have purchased and now own 

what was heretofore known as the “Linneus Branch of the 
77 Burlington and Soutnwestern railway,” embracing all prop- 

erties, rights, and franchises of said branch, and which said 
branch connects with and intersects said Burlington and Southwest- 
ern Railway Company at or near said town of Unionville and ex- 
tends and is partly built, constructed, and being operated from said 
town of Unionville, by way of Linneus, in Linn county, through 
Carroll county, to Lexington, in Lafayette county, and thence to 
Kansas City, and to such other points in Southwestern Missouri as 
may be determined upon; 

And whereas said first party under its charter and articles of 
incorporation is authorized by the laws of Missouri to construct and 
operate a railroad from said city of Lexington to the south boundary 
line of said State of Missouri, and of which said last-mentioned Lex- 
ington, Lake and Gulf railroad about one hundred miles have been 
graded and bridged and forty miles thereof tied and ready for the 
iron, and extending from said city of Lexington to near the south 
boundary line of Bates county, together with the grading now com- 
pleted and in course of completion under contract in Vernon county, 
Missouri ; 

And whereas the line of road of said Lexington, Lake and 

78 Gulf Railroad Company, including the extension thereof made 

by said branch line so purchased and owned as aforesaid, 

connects with the line of said Burlington and Southwestern railway 
at or near the said town of Unionville; 

And whereas said Burlington and Southwestern Railway Com- 
pany is desirous of extending its said road beyond said town of 
Unionville southwardly along and over the line of said first party 
as aforesaid to said Atlantic and Pacific railroad, and also to Kansas 
City on the south side of the Missouri river from said city of Lex- 
ington, and is desirous of purchasing and acquiring the property, 
rights, and franchise owned and held by said L exington, Lake and 
Gulf Railroad Company ; 

And whereas it is to the interest of all concerned that said road 
should be built as early as possible and be under one management, 
and be owned and controlled by one company and constitute one 
line of road: 

Now, therefore, know all men by these presents that in consider- 
ation of the premises and the sum of one dollar in hand paid (the 
receipt of which is hereby acknowledged), as well as the covenants, 

stipulations, and agreements hereinafter set forth on the part 
79 of said second party, its successors and assigns, to be kept 
and performed, together with the amount of indebtedness to 
be paid and assumed as hereinafter mentioned, the said Lexington, 
Lake and Gulf Railroad Company, in pursuance of the authority of 
the board of directors of said company and of the written consent of 


Cette 
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the stockholders thereof, as required by law, do hereby give, grant, 
bargain, sell, convey, and confirm unto the said Burlington and 
Southwestern Railway Company, its successors and assigns, forever 
all and singular the said road and other property of said Lexington, 
Lake and Gulf Railroad Company situated and being in the State 
of Missouri, including said branch line, purchased as aforesaid, and 
extending as aforesaid from Unionville to Lexington and the points 
hereinbefore referred to, embracing and covering all property, rights 
of way, depot grounds, ties, road-bed, bridges, culverts, water tanks, 
iron, track, rolling stock, and appurtenances now owned, acquired, 
and to be acquired by said party of the first part, together with all 
the rights, franchises, immunities, privileges, powers, and authority 
owned or held by said Lexington, Lake and Gulf Railroad Com- 
pany under and by virtue of its said charter and act of incor- 
80 poration, together with all the rights, powers, and franchises 
acquired by said party of the first part under and by virtue 
of said purchase and ownership of said Linneus Branch, with the 
right to survey, locate, build, and operate the said road between 
said town of Unionville and the termini aforesaid, or such other 
points as may be determined upon, and in so doing to be entitled 
to the same privileges, rights, and franchises and immunities to 
which the said first party is or would be entitled under like cireum- 
stances; and the said first party hereby sells, transfers, and assigns 
unto said second party all subscriptions of stock of every kind to 
which said first party is entitled, or which has been or hereafter 
may be subscribed to the capital stock of said first party, with the 
right to receive, hold, and use the same in the construction of said 
road in the manner and to the same extent as said first party is or 
may be authorized to do, hereby intending to substitute the said 
second party to every right of property and to all privileges, rights, 
franchises, and immunities in the State of Missouri to which said 
first party is or may be entitled, either in law or equity, or to which 
it would have been entitled if it had constructed and operated said 
railroad hereby sold and intended to be relinquished to the 
Sl said second party for the purpose and with the view and in 
consideration of the premises aforesaid upon the terms and 
conditions hereinafter set forth, to wit: 
Article Ist. That said party of the second part, its successors or 
assigns, covenants and agrees with said party of the first part that 


it, said party of the second part, will, on or before the first day of 


July, A. D. 1874, or as soon thereafter as practicable, considering 
the magnitude of the work, and so soon as practicable after the 
money can be realized for that purpose by the sale of the first-mort- 
gage bonds upon said road, cause to be constructed and have ready 
for operation said part of said line of road extending from said 
town of Unionville as aforesaid to the Missouri river opposite said 
city of Lexington; and, further, that the work of laying the iron, 
now progressing southward from said river on the original line of 
said Lexington, Lake and Gulf railroad, shall continue, and said 
ironing and work of completing said part of said road last-men- 
tioned progress, and that it, said party of the second part, will con- 
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tinue to prosecute said work as last aforesaid in good faith and 
complete the same and run its cars to the town of Butler and 
82 the southern terminus of said contemplated line of road as 
soon as practicable after and as the means necessary thereto 
can be realized by the sale of the mortgage bonds placed upon said 
road of said second party or otherwise, and that it, said second 
party, also agrees that the iron and material used thereon shall be 
of good quality and its track of same gauge as now adopted by said 
second party ; said second party also agrees that when said road 
shall have been completed from the : said town of Unionville to the 
Missouri river as aforesaid, and within a reasonable time thereafter, 
that it, said second party, will provide or cause to be provided and 
maintained such ecar-transfer boat as may be necessary for the trans- 
action of business in crossing said Missouri river at said city of 
Lexington; and also said second party, for itself, its successors and 
assigns, covenants and agrees that said line of road shall cross said 
Missouri river at said city of Lexington, and, when and as soon as 
a southward therefrom, the same shall be maintained and 
operated as part and parcel of the line of said Burlington and 
ienthooads rn railway from the city of Burlington to said southern 
termini in southwest Missouri or in Kansas, as may be determined 
upon. 
83 Article II. And it is mutually agreed and understood be- 
tween the parties hereto that all stock heretofore subscribed 
and which has been or shall be hereafter subscribed, and which has 
been or shall be paid for, or which has been legally issued, or which 
said first party is obliged to issue, shall be placed upon the same basis 
and footing with the stock of said Burlington and Southwestern 
Railway Company, and to that end said party of the second part 
agrees to take up, on presentation thereof for that purpose, all out- 
standing certificates of stock issued by said first party and to issue 
in lieu thereof to the parties entitled thereto and to those parties 
entitled to stock to whom stock has not yet been issued like amounts 
of stock of said Burlington and Southwestern Railway Company : 
Provided, however The s same shall not exceed the number of twenty 
thousand shares of one hundred dollars each and re presenting the 
capital stock of said party of the first part, as authorized by its 
charter. 
Article III. That said party of the second part further agrees that 
it will keep and carry out all contracts made by said first party In 
relation to the location of depots; also establish an office at 
84 the city of Lexington within a reasonable time after the com- 
pletion of said line of road thereto, and also that all proceed- 
ings of the board of directors of said party of the first part, as well 
as the original companies out of which said first party was organized 
and formed, heretofore had and done relative to the dise harge and 
release of the original subscribers of stock thereto shall be observed 
and binding; and said proceedings shall be valid and binding as 
against all < claims and defenses of said second party as against the 
said original subscribers of stock and the directors, officers, and 
agents of said companies ; and also that it, said party of the second 
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part, will at all times hereafter indemnify and save harmless the 
said party of the first part, its directors, officers, and agents, from all 
claims for damages growing out of said constructivn of said road of 
said first party, and that it, said second party, hereby binds itself 
and agrees with said first party, its directors, officers, and agents, and 
each of them, that it will pay off and discharge all damages and 
amounts necessarily paid by them or either of them (if anything) 
which may be assessed and paid after this sale and purchase shall 

go into effect, and also that said second party hereby assumes 
85 and agrees to pay the present outstanding indebtedness of said 

first party, and which does not exceed the sum of twenty thou- 
sand dollars ($20,000) and of which said second party agrees to pay 
one-third (4) thereof within one year from this date and the re- 
mainder in equal parts within two and three years from said date. 

And also said second party hereby agrees and binds itself to assume 
and pay off all debts and liabilities last aforesaid, and agrees to pay 
off the same to the extent and in manner set forth in said contract 
of sale and purchase, and to save said first party harmless in the 
premises, but the foregoing liabilities last mentioned does not in- 
clude said sum of twenty thousand dollars before mentioned and 
agreed to be paid, nor is there any claim now known or pending for 
unliquidated damages, as before referred to and mentioned, against 
said officers, agents, or directors. 

Article 4. And it is further mutually agreed and understood that 
said party of the first part shall,in case this instrument shall not be 
suflicient to invest and clothe the said second party with all powers, 
rights, privileges, franchises and immunities, claims and interests 

of property hereinbefore mentioned, and hereby intended to 
86 be conveyed, and said objects may be accomplished in any 
other legal and proper manner, or by any other instrument 
of writing, said first party will enter into such other articles of 
agreement, consolidation, conveyance, or other necessary stipula- 
tions or writings as said second party may on reasonable notice re- 
quire and as will be competent to carry out the purposes and in- 
tentions of this conveyance upon the considerations and conditions 
herein expressed, and also that said party of the first part and all 
and every person or persons, corporation or corporations, lawfully or 
equitably deriving any title, estate, right, or interest in or tu the 
property and rights herein granted by, from, under, or through or 
in trust for said first party, shall and will at all times hereafter, and 
upon reasonable request of said second party, make, do, and execute, 
or cause to be done and executed, all and every further and other 
lawful and reasonable acts, things, conveyances, and assurances in 
law for the better and more effectually vesting and confirming the 
premises, rights, franchises, — property hereby granted, or so in- 
tended to be, in and to the said second party, its successors and as- 
sig ns. 
And it is further expressly agreed and understood that if 
87 said second party, its successors or assigns, shal! fail to build 
its said line of road on the lines herein referred to and as 
herein agreed and stipulated, or if said second party shall abandon 
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said enterprise, its purposes and objects, in such event — shall re- 
convey to said party of the first part all the property, rights, and 
franchises hereby sold, or the same shall, on such failure to re- 
convey as aforesaid, revert to said first party and entitle said first 
party to the possession thereof, with all property and_ franchises 
in and about the same existing; but it is distinetly agreed and 
understood that in making this indenture time is and shall not be 
of the essence of the contract, and that a simple failure to do and 
perform any part of the work within a specified time shall not work 
any forfeiture unless it shall be wilful; and so long as said second 
party acts in good faith and uses all legal and proper means within 
its power to keep its stipulations and agreements herein set forth 
it shall not forfeit any rights and properties hereby acquired 
and to be aequired, nor be under any obligations to recon- 
vey, as herein set forth; but in case said first party shall or 
should become entitled to such reconveyance under forfeiture 
88 as before mentioned, then such reversion or reconveyance 
shall not affect the interests of the stockholders and others 
therein to any greater extent than if said property, rights, privi- 
leges, and franchises here sold and conveyed had remained and con- 
tinued under the absolute control and ownership of said second 
party, its suecessors and assigns—that is to say, every person, com- 
pany, or corporation who, at the time of this conveyance, shall be 
entitled to stock in the Lexington, Lake and Gulf Railroad Com- 
pany and who, in pursuance hereof, shall become entitled to stock 
in the said Burlington and Southwestern Railway Company, in case 
of such reconveyance to said Lexington, Lake and Gulf Railroad 
Company, shall thereupon be entitled to present their certificates 
and demands, and have the same amount of the stock of the 
Lexington, Lake and Gulf Railroad Company’s issued‘to them ; and 
it is distinctly understood that no such reconveyance or reversion 
to said Lexington, Lake and Gulf Railroad Company shall affect 
the validity of any mortgage placed upon said property by said 
second party, nor any rights or liens accrued thereon by virtue of 
any contracts or agreements made by said second party. 
SY And it is also agreed and understood, and the said first 
party does hereby represent and guarantee, that in addition 
to the sum of one million one hundred and sixty-seven thousand 
seven hundred dollars ($1,167,700.00), or eleven thousand six hun- 
dred and seventy-seven (11,677) shares of stock heretofore issued and 
delivered under and pursuant to the terms of the contract and sale 
of the Linneus Branch of said Burlington and Southwestern Rail- 
way Company to said Lexington, Lake and Gulf Railroad Company, 
as shown in the deed of sale thereof, there has only been voted or 
subscribed to the capital stock of said first party and to the capital 
stock of the two several companies forming, by consolidation, the 
said Lexington, Lake and Gulf Railroad Company, by cities, town- 
ships, counties in behalf thereof, and individuals and all other 
sources whatsoever, about the sum of eight hundred and thirty-two 
thousand and three hundred dollars ($832,300.00), or about eight 
thousand three hundred and twenty-three shares of said capital 
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stock of said first party, and a portion of which is yet unpaid, for, 

and the said first party hereby guarantees that the amount of 
0) stock issued and to be issued cannot exceed that sum and 

number of shares, as last aforesaid, and which said respective 
amounts of stock going to make up the capital stock of said first 
party, as authorized by its charter, it is hereby mutually agreed and 
understood shall stand upon the same basis of the stock of said 
second party, and the certificates of stock so issued in said Lexing- 
ton, Lake and Gulf Railroad Company, when properly presented, 
shall be taken up and cancelled by said second party, and like sums 
and amounts of stovk in liev thereof be issued in and by said Bur- 
lington and Southwestern Railway Company to such person or per- 
SONS, corporation or corporations, as may be entitled thereto. 

In witness whereof the said parties have caused these presents to 
be signed by their respective presidents and countersigned by their 
respective secretaries and the seals of said companies to be hereunto 
affixed on this sixteenth day of May, 1573. 

LEXINGTON, LAKE & GULF RAIL- 
ROAD COMPANY, 
By JNO. REID, Pres't. 


Countersigued : 


[u.s.] B. MARSHALL, Secretary. 


9] Signed, sealed, & delivered in presence of— 


TILTON DAVIS. 


BURLINGTON & SOUTHWESTERN 
RAILWAY CoO.,, 
By ELIJAH SMITH, President. 


Countersigned : 


[.s.] N. P. SUNDERLAND, Sceretary. 


Signed, sealed, & delivered in presence of-— 
P. W. SMITH. 
B. T. HENRY. 


STATE OF MASSACHUSETTS, | 
’ ee ves : > BS ° 
County of Suffolk, City of Boston, | 


Be it known that on this 26th day of August, A. D. 1873, before 
me, the undersigned, notary public in and for said county and State, 
appeared Elijah Smith, to me personally known as president of the 
Burlington & Southwestern Railway Co. at the date of the execu- 
tion of the foregoing instrument, and to me known to be the real 
person who executed the foregoing instrument as such president, 
and who for himself alone acknowledged that he executed and de- 

livered said instrument freely and voluntarily for the uses 
92 and purposes therein expressed, and that the same is the free 
act and deed of said company, as therein set forth, executed 
in pursuance of the authority of the board of directors of said 
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Burlington & Southwestern R’y Co., which said acknowledgement. 
is satisfactory evidence of the due execution and delivery of said 
instrument, and the same is the act and deed of said company. 

In witness whereof I have hereunto set my hand and official seal 
this twenty-sixth day of August, A. D. eighteen hundred and 
seventy-three. 

[L. s.] CHAS. HALL ADAMS, 
Notary Public. 


SraTeE OF MIssoukt, Pe 
y . , "Ooo. 
County of La Fayette, | 


Be it known that on this tenth day of September, A. D. 1873, be- 
fore me, the undersigned, notary publie in and for said county and 
State, appeared John Reid, to me personally known as president of 
the Lexington, Lake & Gulf Railroad Company, and to me known 
to be the real person who executed the foregoing instrument as such 
president, and who for himself alone acknowledged that he exe- 

cuted and delivered said instrument freely and voluntarily 
93 for the uses and purposes therein expressed, and that the 

same is the free act and deed of said company, as therein set 
forth, executed in pursuance of the authority of the board of direct- 
ors of the said Lexington, Lake & Gulf Railroad Company, which 
said acknowledgement is satisfactory evidence of the due execution 
and delivery of said instrument, and the same is-the act and deed 
of said cotnpany. 

[nu testimony whereof I have hereunto set my hand and notarial seal 
this the tenth day of September, A. D. eighteen hundred and seventy- 
three. 

[L. 8. ] JNO. E. ARNOLD, 
Notary Public. 


Mortgage of B. & 8S. W. R’y (Linneus Branch) to Farmers’ L. and T. 
C0., Dated April l, 1872. 


Mortgage deed of the Burlington & Southwestern Railway Co. (Lin- 
neus Branch)to the Farmers’ Loan and Trust Co. of New York. 


This indenture, made on this first day of April, one thousand 
eight hundred and seventy-two, between the Burlington and South- 
western Railway Company, a corporation organized, formed, and ex- 
isting under and by virtue of the laws of the States of lowa and 

Missouri and successor of the Saint Joseph and Iowa Rail- 
o4 road Company, a corporation duly organized and existing 

under the laws of the State of Missouri, party of the first 
part, and the Farmers’ Loan and Trust Company of the city of New 
York, party of the second part, witnesseth : 

That whereas the branch railroad hereinafter mentioned was duly 
projected and established on the twenty-fifth day of March, eighteen 
hundred and seventy-one, by the said Saint Joseph and Iowa Rail- 
road Company as the Central North Missouri Branch of the Saint 
Joseph and Iowa Railroad Company, and thereafter said Saint Joseph 
and lowa Railroad Company sold and conveyed all their property, 
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stock of said first party, and a portion of which is yet unpaid, for, 

and the said first party hereby guarantees that the amount of 
90 stock issued and to be issued cannot exceed that sum and 

number of shares, as last aforesaid, and which said respective 
amounts of stock going to make up the capital stock of said first 
party, as authorized by its charter, it is hereby mutually agreed and 
understood shall stand upon the same basis of the stock of said 
second party, and the certificates of stock so issued in said Lexing- 
ton, Lake and Gulf Railroad Company, when properly presented, 
shall be taken up and cancelled by said second party, and like sums 
and amounts of stock in lieu thereof be issued in and by said Bur- 
lington and Southwestern Railway Company to such person or per- 
sons, corporation or corporations, as may be entitled thereto. 

In witness whereof the said parties have caused these presents to 
be signed by their respective presidents and countersigned by their 
respective secretaries and the seals of said companies to be hereunto 
affixed on this sixteenth day of May, 1873. 

LEXINGTON, LAKE & GULF RAIL- 
ROAD COMPANY, 
By JNO. REID, Pres. 


Countersigned : 


[ 1. s. | B. MARSHALL, Seere tary. 


Signed, sealed, & delivered in presence of— 
TILTON DAVIS. 
BURLINGTON & SOUTHWESTERN 
RAILWAY CO., 
By ELIJAH SMITH, President. 


Countersigned : 


[r.s.] N. P. SUNDERLAND, Secretary. 


Signed, sealed, & delivered in presence of— 
P. W. SMITH. 
B. T. HENRY. 


STATE OF MASSACHUSETTS, | ; 
County of Suffolk, City of Boston, | 


Be it known that on this 26th day of August, A. D. 1873, before 
me, the undersigned, notary public in and for said county and State, 
appeared Elijah Smith, to me personally known as president of the 
Burlington & Southwestern Railway Co. at the date of the execu- 
tion of the foregoing instrument, and to me known to be the real 
person who executed the foregoing instrument as such president, 
and who for himself alone acknowledged that he executed and de- 

livered said instrument freely and voluntarily for the uses 
92 and purposes therein expressed, and that the same is the free 
act and deed of said company, as therein set forth, executed 
in pursuance of the authority of the board of directors of said 
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Burlington & Southwestern R’y Co., which said acknowledgement. 
is satisfactory evidence of the due execution and delivery of said 
instrument, and the same is the act and deed of said company. 

In witness whereof I have hereunto set my hand and official seal 
this twenty-sixth day of August, A. D. eighteen hundred and 
seventy-three. 

[L. s.] CHAS. HALL ADAMS, 
Notary Public. 


STATE OF MISSOUKI, ) 
¥ . . > SS bs 
County of La Fayette, | 


Be it known that on this tenth day of September, A. D. 1873, be- 
fore me, the undersigned, notary public in and for said county and 
State, appeared John Reid, to me personally known as president of 
the Lexington, Lake & Gulf Railroad Company, and to me known 
to be the real person who executed the foregoing instrument as such 
president, and who for himself alone acknowledged that he exe- 

cuted and delivered said instrument freely and voluntarily 
93 for the uses and purposes therein expressed, and that the 

same 1s the free act and deed of said company, as therein set 
forth, executed in pursuance of the authority of the board of direct- 
ors of the said Lexington, Lake & Gulf Railroad Company, which 
said acknowledgement is satisfactory evidence of the due execution 
and delivery of said instrument, and the same is the act and deed 
of said company. 

[un testimony whereof I have hereunto set my hand and notarial seal 
this the tenth day of September, A. D. eighteen hundred and seventy- 


three. 
TS 3 ee JNO. E. ARNOLD, 
Notary Public. 
, Mortgage of B. AS S. lV. Py (Linneus Branch) lo karmers’ L. and Zz 


Co., Dated April 1, 1872. 
Mortgage deed of the Burlington & Southwestern Railway Co. (Lin- 

neus Branch) to the Farmers’ Loan and Trust Co. of New York. , 

This indenture, made on this: first day of April, one thousand 
eight hundred and seventy-two, between the Burlington and South- 
western Railway Company, a corporation organized, formed, and ex- 
isting under and by virtue of the laws of the States of lowa and 

Missouri and successor of the Saint Joseph and Iowa Rail- 
J4 road Company, a corporation duly organized and existing 

under the laws of the State of Missouri, party of the first 
part, and the Farmers’ Loan and Trust Company of the city of New 
York, party of the second part, witnesseth : 

That whereas the branch railroad hereinafter mentioned was duly 
projected and established on the twenty-fifth day of March, eighteen 
hundred and seventy-one, by the said Saint Joseph and Iowa Rail- 

af road Company as the Central North Missouri Branch of the Saint 
Joseph and Iowa Railroad Company, and thereafter said Saint Joseph 
and Iowa Railroad Company sold and conveyed all their property, 
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42 
rights, privileges, and franchises to the Burlington and South western 
Railway Company, a corporation existing under the laws of Iowa ; 
and whereas said Burlington and Southwestern Railway Com- 
pany, by virtue of said purchase and the laws of said. State of 
Missouri, is duly authorized to construct said branch railroad ; 
and whereas the name of said branch road has been duly and 
legally changed and it is now known as the Linneus Branch 

of the Burlington and Southwestern Railway Company ; and 
95 whereas the said first party has leased for the term of one 

thousand years the railroad and property and franchises of 
the Lexington, Lake and Gulf railroad, extending from Lexington, 
Missouri, southwardly, for the use and in behalf of said branch line 
and as a part of the same, with the right to mortgage the same, as 
herein set forth: 

And whereas the said first party is authorized by the laws afore- 
said to borrow any sums of money which may be necessary to con- 
struct, equip, and maintain its said branch railroad and to secure 
the payment thereof by mortgage or deed of trust of its corporated 
property and franchises which it now has or may hereafter acquire 
in and connected with the said branch line of road and the leased 
premises herein referred to; 

And whereas the said party of the first part, by a resolution of its 
board of directors and in pursuance of the instructions and request 
of the stockholders of the said branch, at a meeting duly called for 
that purpose, and the consent of the stockholders of the said Lex- 
ington, Lake and Gulf railroad, leased as aforesaid and set forth in 

the deed of lease to said first party, has duly authorized its 
96 president and secretary to execute in the name and under 
the corporate seal of said company, to issue bonds to be des- 
ignated as the first-mortgage bonds upon the said Linneus Branch 
and numbered in a regular series from one (1) to the highest num- 
ber issued, and to be secured by such deed of trust or mortgage on 
the whole line of said branch railroad extending from Unionville, 
in Putnam county, Missouri, to Kansas City, by the way of Lexing- 
ton, and such other point in Southwest Missouri as may hereafter 
be determined upon, and from Lexington, Missouri, over said leased 
premises, to Butler, in Bates county, Missouri, and to such other 
point at or near the Arkansas line as may. be hereafter determined 
upon by the board of directors in such form and upon such condi- 
tions as the said president may deem most advantageous to aid in 
procuring the necessary means to build and equip the said branch 
‘ailroad, including said leased premises, to any amount not exceed- 
ing twenty thousand dollars per mile of the whole line of said 
branch, it being understood that for the purpose of these presents 
and as set forth in the deed of lease that said Lexington, Lake 
97 and Gulf railroad is a part and parcel of said branch line: 
And whereas, by said resolution and the consent and au- 
thority aforesaid, the said president is authorized to incorporate in 
said deed of trust or mortgage such terms, conditions, and rate of 
interest, not exceeding eight per cent. per annum, payable semi- 
annually, as he might determine; 
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And whereas said president has determined to make said bonds 
payable at the agency of said company in the city of New York or 
in the city of London, England, twenty-five years from the first day 
of April, in the year one thousand eight hundred and seventy-two, 
bearing interest at the rate of seven per cent. per annum, payable 
semi-annually in gold coin, at the agency of said company in New 
York or London, England, as aforesaid, free of United States Gov- 
ernment tax, said bonds to be convertible into the capital stock of 
the said braneh rvad, at the option of the holder thereof, on any first 
day of April or October for twenty years from this date, the helder 
receiving therefore at the rate of ten shares of said capital stock for 

each one-thousand-dollar bond, and to have said bonds duly 
98 prepared and deposited with said parties of the second part, to 

be delivered over to the treasurer of said railway company upon 
the order of said president, to be used exclusively in the construction 
and equipment of said Linneus Branch, as hereinbefore stated, with 
the necessary sidings, stations; and other appurtenances, said bonds 
to be of the denomination of one thousand dollars or £200 sterling 
each, and are in the form following, to wit: 


Unirep States oF America, States of Iowa and Missouri. 


£200 sterling. No. —. $1,000.00. 
Burlington and Southwestern Railway Company, Linneus Branch. 


Lexington and Kansas City Division first-mortgage sinking-fund 
convertible bond on the Linneus Branch of said road; seven per 
cent. gold, free of U.S. Government tax. 


Know all men by these presents that the Burlington and South- 
western Railway Company, for and in the name of the Linneus 
Branch of said railway, which said branch was duly projected and 
established by the Saint Joseph and Iowa Railroad Company under 

and by virtue of the laws of the State of Missouri as the Cen- 
99 tral North Missouri Branch of said Saint Joseph and Lowa Rail- 

road Company, which said Saint Joseph and lowa Railroad 
Company sold its property and franchises to the said Burlington and 
Southwestern Railway Company, a corporation organized and exist- 
ing under the laws of the State of Lowa, is indebted unto the Farmers’ 
Loan and Trust Company of the city of New York, or bearer, in the 
sum of one thousand dollars in United States gold coin at par, to be 
paid at the agency of the said railway company in the city of New 
York, or the sum of two hundred pounds sterling, to be paid at the 
agency of the said railway company in thecity of London, England, at 
the option of the holder hereof, on the first day of April, A. D. one 
thousand eight hundred and ninety-seven, with interest on the said 
principal from and after the date hereof, at the rate of seven per 
cent. per annum, in gold coin, as aforesaid, free of all United States 
Government tax or duty, at such agency in the city of New York or 
in the city of London, on the first day of April and October of each 
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year, on the presentation and surrender of the annexed 
100 couponsas they severally become due, in accordance with their 
provisions. 

This bond shall pass by delivery or by transfer on the books of 
the company kept for that purpose at, its agency in New York and 
such other places as the board of directors may hereafter legally ap- 
point. After a registration of ownership certified hereon by the 
transfer agent of the said company no transfer, except on the books 
of the company, shall be valid unless the last transfer shall have 
been to bearer; the bond to be subject to successive registrations 
and transfers on bearer at option of any lawful holder. , 

This bond is one of a series issued by the said Burlington and 
Southwestern Railway Company by virtue of the provisions of a 
lease of the Lexington, Lake and Gulf railroad to said first party 
in the name and for the use of said Linneus Branch and by virtue 
of the authority of an act of the General Assembly of the State of 
Missouri entitled “ An act to aid in the building of branch railroads 
in the State of Missouri,” approved March twenty-first, eighteen hun- 

dred and sixty-eight, and in pursuance of the authority of the 
101 ~~ stockholders in said branch and toaid in the construction and 
equipment of the said Linneus Branch of the Burlington and 
Southwestern railway and said leased premises, extending from the 
main line of said first party ator near Unionville, in Putnam county, 
in the State of Missouri, in a southwesterly direction by the 
way of Linneus,in Linn county, and Lexington, in La Fayette 
county, to Kansas City, and such other point as may hereafter be 
legally determined upon, and also upon the line of road leased 
from the Lexington, Lake and Gulf Railroad of Missouri for the 
use of said branch, extending from Lexington aforesaid to Butler, in 
Bates county, and such other point as may hereafter be legally deter- 
mined upon, limited to twenty thousand dollars of bonds toa mile of 
road, secured by a first mortgage and trust deed to the said Farmers’ 
Loan and Trust Company of the road, rolling stock, and franchises 
of the said Linneus Branch and pertaining thereto, including the 
said Jeased premises entitled to the benefit of a sinking fund pro- 
vided for in the mortgage and convertible into the capital stock of 
the said branch line on any first day of April and October during 
a period of twenty years from date. 
102 This bond is to be valid only when authenticated by a cer- 
tificate endorsed thereon, signed by the trustee named in the 
mortgage and bond. 

In witness whereof the said company has caused its corporate 
seal to be hereto affixed and the same to be subscribed by its presi- 
dent and countersigned by its secretary in conformity to said 
mortgage under date of April 1st, A. D. 1872. 

— —, President. 
, Secretary. 
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To each of which bonds there are attached fifty interest coupons, 
numbered, respectively, from one to fifty, both inclusive, in the fol- 
lowing form : 


3). £7. 


On the first day of October, 1872, the Burlington and Southwestern 
Railway Company, for and in behalf of the Linneus Branch thereof, 
will pay thirty-five dollars in U.S. gold coin at its agency in New 
York, or seven pounds sterling at its agency in London, on the sur- 
render of this coupon to bearer, or if registered to the registered 

holder thereof, or order, for six months’ interest due that day 
103. on bond No. —, issued for and secured by and upon said 
Linneus Branch of said road. 
N. P. SUNDERLAND, Secretary. 


i 


¢ 


Now, therefore, this indenture witnesseth : Thatthesaid Burlington 
and Southwestern Railway Company, in order to secure the payment 
of the said bonds and the interest thereon and in consideration of 
five dollars to it in hand paid by the said party of the second part 
at the execution and delivery of these presents, the receipt of which 
is hereby acknowledged, and by virtue of tue power and authority 
in it vested, as hereinbefore stated, to issue said bonds and make 
this conveyance upon the said branch line of road, has granted, 
bargained, sold, transferred, and conveyed, and by these presents 
doth grant, bargain, sell, transfer, and convey, unto the said party 
of the second part, their successors in said trust and assigns, all the 
following and all the above described property, to wit: All the pres- 
ent and in future to be acquired property of or in any manner per- 
taining to the said Linneus Branch of the Burlington and South- 

western Railway Company and all the right, title, interest, 
104 = and equity of redemption therein, whether of said company 

or the stockholders in said branch or leased premises—that 
is to say, all the branch railroad, including the premises leased as 
aforesaid of the Lexington, Lake and Gulf Railroad Company, now 
made and to be constructed, extending from the main line of said 
Burlington and Southwestern railway at or near Unionville, in the 
county of Putnam, in the State of Missouri, by the way of Linneus 
and Lexington to Kansas City and by the line of said leased prem- 
ises from Lexington to Butler, in Bates county, Missouri, and to 
such other point in Southwestern Missouri as may be determined 
upon by the board of directors, or however said branch line of road, 
including said leased premises, may be described or built, including 
the right of way therefor, road-bed, superstructure, iron, ties, chairs, 
splices, bolts. nuts, spikes, and all the lands and depot grounds, sta- 
tion-houses, depots, viaducts, bridges, timber, and materials and 
property purchased and to be purchased or otherwise acquired for 
the construction and maintenance of said branch railroad, and all 
the engines, tenders, cars, and machinery and all kinds of rolling 
stock now owned or to be hereafter purchased by said party of the 

first part for and on account of said branch railroad, all the 
105 revenue and income of said Linneus Branch, and all the 
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rights, privileges, and franchise relating thereto and property ac- 
quired by virtue thereof now in possession or hereafter to be ac- 
quired, including machine shops, tools, implements, and personal 
property used therein or along the line of said branch road, together 
with all the property of every kind acquired by said first party by 
virtue of its said lease of said Lexington, Lake and Gulf railroad, 
and which said branch line of road and leased premises, extending 
from said town of Unionville by the way of Linneus and Lexington 
to Kansas City and Southwestern Missouri, as hereinbefore set forth, 
is known and designated as the Linneus Branch of the Burlington 
and Southwestern railway: 

To have and to hold the said branch line of railway, including 
suid leased premises and property and all and singular the said 
premises and every part thereof, with the appurtenances, unto the 
said party of the second part, its successors in said trust or assigns, 
but for the following purpose and upon the following express trust— 
that is to say,in case the said party of the first part, for its said 

branch line, shall fail to pay or cause to be paid the principal 
106 or any part thereof or any of the interest on any of the bonds 

secured or intended to be secured hereby at any time when 
and where the same may become due and payable according to the 
terms thereof and for sixty days thereafter, or if default shall be 
made in payment of moneys required to be paid into the sinking 
fund as herein provided, and such default shall continue for six 
months, then and in either case all of said bonds, both principal 
and interest, shall thereupon, at the option of the holder, become 
due and payable, and at the request of the holders of one-tenth (,';) 
of said bonds then unpaid and outstanding the said parties of the 
second part, their successors in said trust or assigns, may enter into 
and take possession of all and singular the railroad premises and 
property hereby conveyed or intended to be conveyed, and as the 
attorneys-in-fact or agents of said first party, by themselves or 
their agents duly constituted, have, use, and employ the same, 
making from time to time all needful repairs, alterations, and 
additions thereto, and after deducting the expenses of such 
use, repairs, alterations, and additions, apply the proceeds of 

said premises to the payment pro rata of the princi- 
107. — pal and interest of all such bonds remaining unpaid ; 

or said parties of the second part, their successors in said 
trust or assigns, at their discretion, may, and on the written 
request of the holders of one-tenth (75) of said bonds then un- 
paid shall, cause the said premises, or so much thereof as shall be 
necessary to discharge the principal and interest of all such of said 
bonds as may be unpaid, together with the expense of sale, to be 
sold at public auction, at the citv of St. Louis, in the State of Mis- 
souri, after giving sixty days’ notice of the time and place and terms 
of such sale by publishing the same at least once in each week for 
eight successive weeks next previous to the sale in two of the prin- 
cipal newspapers for the time being published in each of the cities 
of New York and Boston and in one of the principal newspapers 
for the time being in the cities of St. Louis, in the State of Missouri, 
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and Burlington, in the State of Iowa, and upon such sale to execute 
to the purchaser or purchasers thereof good and sufficient deed or 
deeds of conveyance in fee simple for the same, which shall be a bar 
against the said Burlington and Southwestern Railway Company 

and the said Lexington, Lake and Gulf Railway Company 
108 and the stockholders of the said Branch railway, each and 

all of their successors and assigns, and all persons claiming 
under them, of all right, interest, or claims in or to said premises or 
any part thereof. 

And the said trustees shall, after deducting from the proceeds of 
suid sale the cost and expense thereof and of managing the said 
property, including their own reasonable compensation and enough 
to indemnify and save themselves harmless from and against all 
liabilities arising from this trust, apply so much of the proceeds of 
said property as may be necessary to the payment pro rata first of 
the interest and then of the principal of said bonds remaining un- 
paid, whether the same may be then due and payable or otherwise, 
and shall restore the residue thereof, if there be any, to the said party 
of the first part, its successors or assigns, for its said branch, it being 
expressly understood and agreed that in no case shall any claim be 
made or advantage taken of valuation, appraisement, redemption, 
or extension laws by said party of the first part, its suecessors or as- 
sigs, hor any injunction or stay of proceedings be had or any pro- 

cess be obtained or applied for by it or them to prevent such 
109 sentry, sale, and conveyance as aforesaid ; and at any sale of the 

aforesaid property or any part thereof, whether made under 
the power herein granted or any judicial authority, the parties of the 
second part, their successors and assigns, may, by the written request 
of a majority in interest of the holders of said bonds, bid for and 
purchase the property so sold or any part thereof in behalf of the 
holders of the bonds secured by this instrument and then outstand- 
ing in proportion to the respective interests of such bondholders. 

It is also hereby agreed and understood that it shall be lawful for 
the said railway company, party of the first part, in the name and 
for its said branch as aforesaid or its assigns, to dispose of the cur- 
rent net revenues of said road and premises hereby conveyed as it 
or they shall elect until default shall be made in the payment of the 
principal or interest of said bonds or some of them, or until default 
shall be made by said first party, its successors or assigns, in the pay- 
ment of moneys required to be paid into the sinking fund, or in the 
performance or fulfillment of the covenants or some of them herein 

created to be kept and performed by the said first. party, its 
110 successors and assigns, in and about said branch line of roads 
as herein set forth. 

And the said party of the first part, for itself and its successors 
and for said branch line and said leased premises, hereby covenants 
and agrees to execute and deliver any further reasonable and neces- 
sary conveyance of said premises or any part thereof to said party 
of the second part, its successors in said trust and assigns, which 
counsel may advise for the more fully conveying said premises and 
carrying into effect the object and purposes of these presents and of 
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making them embrace the property and effects conveyed or intended 
to be conveyed. 

At the end of every six months, commencing on the first day of 
January, in the year one thousand eight hundred and eighty-three, 
the sum of twenty thousand dollars shall be reserved out of the net 
earnings of the said branch railroad by the said party of the first 
part and within sixty days thereafter be paid over to said trustees, 
their successors in said trust and assigns, as a sinking fund for the 
redemption of the bonds secured by these presents; said trustees shall 

at once deposit the said sum so paid over in some safe and 
111 responsible depository in the city of New York, and the said 

money, with all accumulations of interest thereon, shall be 
invested by said trustees in the purchase of the bonds secured by 
these presents, provided the same can be obtained at not above par 
and accrued interest; and the bonds so purchased shall be depos- 
ited with such responsible depository as said trustees may from time 
to time decide upon and be immediately registered, stamped, or in- 
dorsed as belonging to said sinking fund, but shali remain in force 
and the interest thereon shall continue to be paid by said party of 
the first part, acting for and in the name of said, branch, its successors 
or assigns, and the amount of such interest shall be added and ap- 
plied asa part of the capital of the sinking fund hereby established 
and be invested in the purehase of other bonds in the same manner 
as the semi-annual payments of twenty thousand dollars hereinbe- 
fore provided for; and preparatory to such respective purchases of 
bonds the said trustees shall give twenty days’ notice thereof in one 
or more of the daily newspapers published in the cities of New York 

and boston at least once a week, and shall make the said pur- 
112 chasesat the lowest price or prices at which the bonds may be 

offered pursuant to such notice, but not exceeding ten per cent. 
premium and accrued interest, and in ease the bonds cannot be pur- 
chased at such rate within three months after the expiration of the 
notice aforesaid then the said money shall be invested in these bonds 
at a higher rate or in State or United States securities, at the discre- 
tion of said trustee-. 

It is hereby mutually agreed that upon the payment of the prin- 
cipal and interest of said bonds the estate hereby granted to the said 
parties of the second part shall be void and the right to the premi- 
ses and property hereby conveyed shall revert to and revest in the 
said party of the first part, its successors and assigns, for its said 
branch lineas aforesaid, without any acknowledgment of satisfaction, 
reconveyance, re-entry, or other act. 

The party of the first part further agrees at all times to keep an 
office or agency in the city of New York, where the principal and 
interest of the bonds hereby secured shall be payable as the same 
shall become due, and will provide for the transfer and registration 
of said bonds at the said agency and also for the transfer of the stock 

of said Linneus Branch at such agency. 
113 [t is also hereby mutually agreed that the said parties of 
the second part, its successors in said trust and assigns, 
shall only be accountable for reasonable diligence in the manage- 
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ment thereof, and shall not be responsible for the acts of any agent 
employed by them when such agent shall have been employed with 
reasonable discretion, and the said party of the second part and their 
successors in said trust and assigns shall be entitled to reasonable 
compensation for their labor and services in the management of said 
trast. 

It is further agreed and understood that in case of incapacity, 
resignation, neglect, or refusal to act on the part of said trustees, 
which incapacity, neglect, or refusal shall be conclusively deter- 
mined by the unanimous vote of the board of directors of the said 
first party, all its rights, estate, interest, power, and control in the 
premises shall be divested, cease, and determine; and the said board 
of directors may, by a like vote, supply said vacancy, or, failing to 
take proceedings therefor within thirty days, the holders of one-tenth 
of said bonds may apply te any court in the State of Missouri hav- 

ing jurisdiction of the premises to appoint a new trustee or 
114 __— trustees to supply the said vacancy, and such new trustees, 

appointed in the manner aforesaid, shall become vested for 
the purpose aforesaid with all the rights and interests requisite to 
enable him or them to execute the purposes of this trust without 
any further assurance or conveyance of the same. 

But, should it be desirable or necessary, the said parties hereto 
shall all execute and deliver such releases and conveyances as coun- 
sel shall advise. 

It is also expressly understood and agreed that said bonds shall 
have each aftixed thereto a proper stamp, required by the laws of the 
United States, and that they shal! stand equally secured by this 
mortgage, though made, issued, and sold at different times, and that 
no bond shall be deemed to be secured by or issued under this mort- 
gage unless the same is certified by the trustees herein named or 
their successors in said trust, and that the proceeds of the above- 
mentioned bonds of said first party shall be applied to the construc- 
tion, completion, and equipment of the aforesaid Linneus Branch 
of the Burlington and Southwestern railway, including the leased 

premises, in the manner herein provided, and for no 
115 other purpose whatsoever. 
And the said parties of the second part hereby accept the 
trust created by these presents. 

This mortgage and trust deed is made and entered into on the 
part of said first party under and pursuant to the laws of the States 
of lowa and Missouri and by virtue of an act of the General Assem- 
bly of the said State of Missouri, entitled “An act to aid in the build- 
ing of branch railroads in the State of Missouri,” approved March 
21st, 1868, as well as under and pursuant to resolutions of the board 
of directors of said party of the first part,and also of the stockholders 
of said Linneus Branch of the Burlington and Southwestern railway 
and the authority contained in said lease, made by said Lexington, 
Lake and Gulf Railroad Company, and duly made and entered on 
the minutes of the proceedings of said parties in interest for the 
purpose and with the intent to secure the payment of said bonds as 
aforesaid. 

Oro 


ae o> 


sanwsenstnsstccsanaisttin, tetasasiiiianlaias 


HO THE FARMERS’ LOAN & TRUST CO. ET AL., &¢., VS 


In witness whereof the said Burlington snd Southwestern Rail- 
vay Company has caused its corporate seal to be hereto affixed 
116 and these presents to be attested by the signatures of its presi- 
dent and secretary, and the parties of the second part have 
hereunto subscribed their names, to testify their acceptance of the 
said trust, on the day and year first above written. 
[L. s.] | BURLINGTON AND SOUTHWEST- 
ERN RAILWAY C©O., 
By JAMES PUTNAM, President. 
Attest : 
N. r. SUNDERLAND, Secretary. 
THE FARMERS’ LOAN AND TRUST 
COMPANY, 
[. 8. ] By R. G. ROLSTON, P’s’t 


Attest: GEO. P. FITCH, S’c't’y 


STATE OF New YORK, County of New York: 


Be it remembered that on this 6th day of May, 1872, before me, a 
commissioner, residing in the city of New York, county of New 
York, and State of New York, duly commissioned by the Gove-nor 

of the State of Missouri to take acknowledgments and proofs 
117 of deeds and other instruments in writing, under seal, to be 

used or reeorded in said State of Missouri, personally came 
James Putman, president of the “ Burlington and Southwestern 
Railway Company,” who is personally known to me to be the iden- 
tical person whose name is signed to the foregoing deed of convey- 
ance, wlio, being by me duly sworn, deposes and says that he resides 
in the city of Burlington, in the county of Des Moines and State of 
Iowa; that. he is president of the Burlington and Southwestern 
Railway Company; that he knows the corporate seal of said com- 
pany ; that the seal affixed to the foregoing conveyance is the corpor- 
ate seal of said company ; that it was affixed by order of said com- 
pany, and that he signed his name to said conveyance by like order 
as president. of said company, and acknowledged that he executed 
and delivered the said deed as his free and voluntary act for the 
uses and purposes therein set forth, and that the said company also 
executed said conveyance as its free and voluntary act for the uses 
and purposes therein set forth. 

In witness whereof I have hereunto set my hand and official seal 

this 6th day of May, 1872. 
118 [L. s.] EDWIN F. COREY, Jr., 


Commissioner for Missouri in New York. 


UNITED STATES OF AMERICA, - 
State of New York, City & County of New York, 5 ** 


Be it remembered that on this 6th day of May, in the year one 
thousand eight hundred and se venty -two, ‘before me, the under- 
signed, Edwin F. Corey, Jr., a commissioner resident in the city of 
New York, duly commissioned & authorized by the executive au- 
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thority & under the laws of the State of Missouri to take the ac- 
knowledgement of deeds, &c., to be used or recorded therein, per- 
sonally appeared Rosewell G. Roiston, to me personally known to be 
the president of the Farmers’ Loan & Trust Company, who, being 
by me duly sworn, did depose & say that le resides in the city 
of New York; that the seal which is affixed to the within instru- 
ment is the corporate seal of the said company, & that the said 
seal was thereto affixed by authority of the board of directors of said 
company, & that he thereupon subscribed his name as president 
thereto by like authority; and the said Rosewell G. Rolston further 
acknowledged to me that he executed the said instrument as 
119 =the free, volunta.. « and deed of said company for the pur- 
poses therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal the day & year aforesaid. 
[L. s.] EDWIN F. COREY, Jr., 


Commissioner for Missouri in New York. 


STATE OF MIssouRI, ti 
County of Putnam, | ~’ 


In the Recorder’s Office. 


I, Milton Canby, clerk of the circuit court and ex officio recorder of 
said county, hereby certify that the within instrument of writing was, 
on the 18th day of May, 8 a. m., A. D. 1872, duly filed for record 
in this office and is recorded in the records of this office in book vol. 
10, at page- 498 to 510, inclusive. 

In witness whereof [ have hereunto set my hand and affixed the 
seal of said court, at Unionville, this 18th day of May, A. D. 1872. 

[L. s.] MILTON CANBY, Recorder. — - 


120 Decree of Foreclosure. 


In the Circuit Court of the United States for the Western District of 
Missouri, at Jefferson City. In Equity. April Term, 1876. 


THe Farmers’ Loan & Trust Company 
vs. 

Tue Buriineron & SourTHwesTeRN RAILway Company, Esper B. 
Ward’s Executors, Wells, French & Co., J. W. Sarnes, J. H. Mar- 
tin, Joseph Combs, John H. Wilkerson, Marion Canes, H.C. Pravit, 
Casperson & Combs, Casperson & Son, W. W. Davis, Warren Mec- 
Cullough, McCullough & Beebe, H. L. Thompson, John Q. Boner, 
Edmund Ash, Joseph Stanley, J. Bupper, E. Burkman, Thomas 
Lau Clad, Lewis Elley, J. A. Quailley, 8. J. Boone, John L. Run- 
nels, B. F. Northent, E. D. Edwards, G. D. Bupp, John T. Heath, 
and Others. 


121 This cause came on now to be heard: after bill and 

amendments, cross-bills and amendments, answers to bills, 
amendments, cross-bills, and amendments thereto, replications, ex- 
hibits, and report of the special master appointed at the last term 
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of this court; Grant, for the plaintiffs; Hatfield, for the B. & 8. W. 
R’y Co., appears, withdraws answers and cross-bill, and confess- alle- 
gations of the bill; Smythe, for Ward’s executors, and withdraw- 
answer and cross-bill and consent- to decree. Muller, Butler, Lay, 
Belch appear for Combs, Wilkinson, & others, claiming liens or 
judgments in Missouri. Hall & Baldwin appear for Wells, French 
& Co., and Barnes and Martin. 

And thereupon the court, having duly considered the master’s re- 
port, confirms and approves the same as to the facts found by him, 
and upon the law arising on said facts finds that Warren McCul- 
lough has a mechanics’ lien, under the act of 21st March, 1873, for 
4,912 ties furnished to said railroad company at the price of 35 cents 

each, making the sum of 1,719.20 dollars ; that Casperson and 
122) Combs have a like lien for 2,196 ties furnished to said com- 

pany, afte r the passage of said act t at 55 cents per tie, mi aking 
$769.60. 

That H. L. Thompson and McCullough & Beebe have a like lien 
on 3,814 bridge ties furnished to said railroad Co. at the price of 50 
cents each, mi aking the sum of $1,907.00. 

That on said ties Met ‘ullough & Beebe have a lien of 15 cents a 
tie for sawing the same, mi ‘king the sum of $495—part of said 
$1;907—and it appearing from the answer of McCullough & Beebe 
that a portion of said sum of $495.00 has been paid, and that the 
balance thereon was due to them on the 8th of Oct., 1874, the sum of 

$356.76, and which sum is to be deducted out of : said $1,907.00, or a 
pro rata share thereof. 

That said liens of Warren McCullough, H. L. Thompson, and 
McCullough & Beebe are a prefer-ed lien on said ties furnished by 
them to the lien of the plaintiffs under their mortgage, and a second 
lien, subsequent to said mortgage, on the other property included 
in the same; and upon the: sale which is to be made of said mort- 
gaged property, as hereinafter set out, the master will sell said 4,912 

ties separate from the other property and apply the proceeds 
123 = of such sale in payment of said lien of Warren McCullough, 

and said master will sell said 2,196 ties in like manner & 
apply the payment to said Casperson & Combs, and that he will sell 
sald 3,812 bridge ties separate from the rest of said property and 
apply the proceeds of said sale to the payment of the lien thereon 
in favor of McCullough & Beebe and H. L. Thompson in the pro- 
portions above set forth. 

And it is further ordered and decreed that all the sales under said 
judgmenis or attachments of Combs, Wilkeson, Cave, Preevet, Boner, 
McCullough, McCullough & Beebe, H. L. Thompson, Casperson & 
Combs, Casperson & Son, John Q. Boner, W. W. Davis, and others 
of said ties or any other property of said Burlington & Southwestern 
R’y Co. be set aside and annulled, and that said judgments in the 
State courts shall stand as record liens to said mortgage, giving to 
said holders thereof a right to redeem said mortgage, and their cross- 
bills, except thuse of Warren McCullough, McCullough & Beebe, and 
H. L. Thompson, are dismissed at their costs; and as to the cost- 


HENRY L. NEWMAN, TRUSTEE. DO 


of Warren & McCullough, McCullough & Beebe, & H. L. 
124 ‘Thompson the same are to be paid by the Burlington, South- 

western Railway Co. or deducted, if not paid by them, out of 
the proceeds of the sale of said ties. 

And it is ordered that all the purchases under the sales of said 
judgments set out in the defendants’ answers be set aside and an- 
nulled, and all the property not yet delivered to the receiver be 
delivered to him by the purchasers under said sales. 

And the court further finds as matter of law that the said D. L. 
Wells, H. L. Norton, E. C. French,and F. E..Walker, composing the 
firm of Wells, French & Co., and James N. Martin and J. W. Barnes 
are not entitled under the laws and statutes of the State of Missouri 
to mechanics’ liens upon the property of the said railway Co. situate 
and extending into said State, as claimed by them, for labor per- 
formed and material furnished by them, respectively, under their 
respective contracts, as alleged and set forth, in the construction of 
said railroad, and that the equity in said cause is with the com- 
plainants upon the issues of the original bill and the cross-bill. 

It is therefore ordered, adjudged, and decreed by the court 

125 _—sihere that the cross-bill of the said Wells, French & Co. and 

of said J. N. Martin and J. W. Barnes do stand dismissed out 

of this court with the costs made and accruing upon the issues: of 

their answer and cross-bills respectively taxed against them respect- 
ively. 

But it is ordered, adjudged, and decreed that this decree is without 
prejudice to the said Wells, French & Co. and said Martin and J. W. 
Barnes or either of them to proceed in any court or courts of law or 
in equity to enforce their several contracts and recover thereon any 
sum or sums due them and to establish mechanics’ liens therefor 
upon any part or portion of the property of the said R’y Co. situate 
or lying within the State of Iowa, and said decree shall be without 
prejudice to and right of claim of priority of such mechanics’ liens 
claimed or asserted by said parties or either of them over the mort- 
gage of the said complainants herein upon the property of the said 
railway in Iowa; but said parties or either of them shall be at liberty 
to proceed in any cause now pending or hereafter brought in any 
court in the State of Iowa to recover the amounts due there and 

to establish mechanics’ liens for labor performed and material 
126 furnished in the construction of said railroad upon the prop- 

erty of said railway in the State of Iowa, and to recover and 
obtain such other and further relief in that respect against the com- 
plainants, the defendants, or either of them as may be decreed nec- 
essary and proper as if this decree had not been ordered, signed, and 
enrolled. ; 

And the court finds that there is due the plaintiffs, as trustees 
under said mortgage of the Linneus Branch of the Burlington & 
Southwestern Railway Company executed on the Ist April, 1872, 
the principal sum of one million six hundred thousand dollars 
($1,600,000), which is evidenced by 1,600 bonds of $1,000 each, pay- 
able to bearer, and there is due for interest on said bonds at the rate 
of seven per cent. from the said first day of April, 1872, io the 20th 
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day of May, 1876, making the sum of $454,222.00 for interest and a 
total of principal and interest of $2,054,222.00, which sum bears in- 
terest at 7 per cent. per annum from the 20th of April, 1876, and the 

above sum, with interest & costs, taxed at —, it is ordered and 
127 decreed that the defendant, The Burlington & Southwestern 

R’y Co., pay to the plaintiffs within ten days from the 20th of 
May, 1876, and in default thereof any of the other defendant’s 
creditors by judgment or mechanics’ lien claims allowed by this 
court are permitted to redeem said mortgage in the order of priority 
of their liens by the payment of said sums in ten days thereafter, 
and upon such payment it is ordered that said plaintiffs convey by 
proper deed all the right, title, & interest which the plaintiffs ac- 
quired to said mortgaged property by virtue of their mortgage to 
the party redeeining said debt. 

And upon default of said payment and failure to redeem said 
premises it is ordered and decreed that the equity of oie, dei of all 
said defendants to the said mortgaged estate be forever bar-ed and 
foreclosed, which mortgaged estate is described as follows: All the real 
& personal property of said Burlington and Southwestern Railway 
Co. in said Linneus Branch railroad owned at the date of said mort- 
gage and since acquired in any manner appertaining to said branch, 

and all the right, title, and equity of redemption therein, 
128 whether of said company or the stockholders thereof in said 

branch or any premises leased therewith; all the branch 
railroad, including the premises leased, named in said mortgage, ex- 
tending from the main line of said Burlington & Southwestern 
Railway Company at or near Unionville, in the county of Putnam, 
in the State of Missouri, by the way of Linneus and Lexington to 
Kansas City, and by the line of said leased premises from Lexing- 
ton to Butler, in Bates county, Missouri, and to such other point in 
Southwestern Missouri as was determined upon by the board of 
directors of said company, or however said branch line of said rail- 
road, including said leased premises, may be described or built, in- 
cluding the right of way therefor, road bed, superstructure, iron, ties, 
chairs, splices, bolts, nuts, spikes, and all the lands and depot 
grounds, station-houses, depot, viaducts, bridges, timber, and ma- 
terials and property purchased and to be purchased or otherwise 
acquired after the date of the mortgage for the construction and main- 
‘ tainance of said railroad, and all the engines, tenders, cars, and 

machinery, and all kinds of rolling stock owned at the 
129 date of said mortgage or thereafter purchased for and on 

account of said branch ; all the revenues and income of said 
branch, and all the rights and privileges and franchises relating 
thereto and property acquired in virtue thereof, then in possession 
or thereafter acquired, including machine shops, tools, implements, 
personal property, and —thereon or along the line of said branch rail- 
road, together with all the property acquired by said B. & S. W. R’y 
Co. by virtue of its lease of said Lexington, Lake and Gulf R. R., 
and which branch line of said leased road & premises extending 
from 'nienville by the way of Linneus to Kansas City and South- 
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western Missouri 1s known and designated as the Linneus Branch 
of the B. & S. W. railway. 

And the receiver of said property is required to render to the 
master herein appointed an account of the income and expenses of 
seid branch railroad from the date of the appointment to the day of 
sale. and any balance in nis hands is to be paid to the master and 

by him credited on the amount due on said mortgage, auc 
130 the property is to be sold for the satisfaction of the residue. 
And the said sale is to be made subject to the lien created 
by order of this court for receiver's certificates of debentures to an 
amount not exceeding $200,000 for the purpose of completing about 
twenty-three miles of said branch south of Unionville. 

And Harry Lacey is hereby appointed a special master to seil the 
property above described in said mortgage as well as the ties allowed 
on the lien claims of Warren McCullough, H. L. Thompson, and 
McCullough & Beebe, and he is ordered to cause said sale to be ad- 
vertised in a short form to take place at such place as he raay desig- 
nate in Putnam county near the line of Lowa, the advertisement to 
be made for four successive weeks before the day of sale in one 
newspaper published in the city of Boston and one published in 
said district ; said papers to be selected by the master. 

And before entering upon the duties of said office the master shall 
give bond, to be approved by one of the judges of this court, in the 
sum of fifty thousand dollars ($50,000), conditioned for the faithful 

performance of his duties. 
131 And upon the said sale the master is authorized to receive 
bids, payable in cash or in the bonds secured by the said 
mortgage, and if the highest bid shall be for cash alone the pur- 
chaser shall pay to the master the sum of $50,000, to be by him 
deposited in some bank of his selection and reported forthwith to 
this court. | 

And at said sale the said John W. Brooks and Alpheus Hardy, 
trustees, or such other agent as a majority of said bondholders may 
appoint, are authorized to bid, at the request of a majority of said 
bondholders, and afterwards convey to such corporation, as said 
majority may direct, for said mortgaged property in trust for all the 
holders of said mortgaged bonds or such of them as may in writing 
assent thereto, and upon said bid to pay for the same in bonds of 
said corporation. 

And such of said bondholders as do not assent and sign the 
authority to make such bid and purchase are allowed six months 
from the day of sale to deposit their bonds with their master and 

assent to said sale and receive their pro rata share of the 
132 property in such corporation as the bondholders may organ- 

ize to own and operate the same, and upon the refusal of any 
bondholders to accept their share of said bid and purchase they 
shall be paid by the assenting parties, through the master or by de- 
posit in court for them, their pro rata share of cash on the amount 
of said bonds held. 

And all the bondholders assenting to said sale and purchase for 
their benefit shall be liable for the then pro rata share of receiver's 
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certificates heretofore authorized, so far as the same may be issued 
prior to the confirmation of the sale. 
And said sale shall be made by the said master without valuation 
and appraisement and without the right of redemption after sale. 
And said master is directed and required out of the proceeds of 
said sale to pay all the costs and expenses of said foreclosure and 
sale proper, including attorneys’ fees and fees of trustees, the same 
to be first approved by a judge of this court. 
And said master is ordered to prepare for the purchaser a deed of 
said property when sold by him, and present the same, to- 
133 gether with a report of his sale, to this court or a judge thereof 
for approval. 
The right to make further orders herein is reserved. 


JOHN F. DILLON, Judge. 


Deed of Trust — L., L. & G. R. R. Co. to M. Chapman, Trustee, Dated 
Jan. 16, 1872. 


Deed of trust of the Lexiugton, Lake & Gulf R. R. Co. to M. Chap- 
man, trustee, of January 16th, 1872. 


This indenture, made on the 16th day of January, A. D. 1872, be- 
tween the Lexington, Lake & Gulf Railroad Company, corporation 
duly incorporated and existing under the laws.of the State of Mis- 
souri, party of the first part, Moses Chapman, of the county of La 
Fayette and State of Missouri, party of the second part, and Henry 
L. Newman, of the city of Leavenworth and State of Kansas, and 
John W. Waddell, of La Fayette county, Missouri, party of the second 
part, witnesseth : 

Whereas the party of the first part own and possess the power by 
the laws of the State of Missouri to construct, maintain, and operate a 
railroad in the said State from the city of Lexington, in the State of 
Missouri, to the south boundary line of the State of Missouri, and of 

which said line and distance the said party of the first part 
134 has already constructed the road-bed of said railroad from 

said city of Lexington to the town of Butler, in the county of 
Bates, and ties furnished thereon sufficient to about tie that that part 
of said road between said city of Lexington and the city of Pleasant 
Hill thereon, besides and including the dredging thereon; and 
whereas said party of the first part are indebted for and stand in 
need of money to pay for the construction of said road-bed and ma- 
terials furnished thereon, and were, on the completion of said work, 
indebted to Monroe & Co., contractors thereon, in the sum of ten 
thousand six hundred & eighty-two +4; dollars, evidenced by the 
promissory note of said party of the first part for that sum, executed 
by said party of the first part, dated October 12th, A. D. 1871, one 
day after date, with interest from due at the rate of ten per cent. 
per annum, which said note is still due and unpaid by said party of 
the first part, and said note being given for said work, and also said 
party of the first part was, on the completion of said work, also in- 
debted to and owing one Lawrence Dean, contractor thereon, in the 
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sum of two thousand dollars, evidenced by the promissory 
135 note of said party of the first part for that sum, executed by 

said party of the first part, dated October 12th, A. D. 1871, 
one day after date, with interest from date at the rate of ten per 
cent. per annum, and which said note is still due and unpaid, and 
amounting in the aggregate to the sum of twelve thousand six hun- 
dred and eighty-two and 74; dollars, and both being for debts con- 
tracted by said railroad company for the completion, furnishing, and 
construction of said railroad of said party of the first part: 

Now, therefore, in order to secure the payment of said two notes 
and in consideration of the premises and of the sum of one dollar 
paid to the said party of the first part (the receipt whereof is hereby 
acknowledged), the said Lexington, Lake & Gulf Railroad Company, 
by virtue of law and under and in pursuance of orders of the board 
of directors thereof heretofore had and done, have granted, bar- 
gained, and sold, conveyed and confirmed, and by these presents do 
grant, bargain, sell, convey, and confirm, unto the said Moses Chap- 
man, party of the second part, his representative or successov, in trust 

and for the uses and trusts hereby created, all and singular 
136 _ the said road of the said party of the first part as the same 

is now surveyed, constructed, and being constructed and 
leading from said city of Lexington tu said town of Butler, in the 
State of Missouri, a distance of about eighty-one miles, together 
with all and singular the right of way for said road belonging to or 
acquired by the said party of the first part, and also the night of 
said party of the first part to construct and maintain along said 
route and from said city of Lexington to the south boundary line 
of said State a railroad as well as all other rights, privileges, and 
franchises belonging to the said party of the first part in, upon, or 
pertaining to said railroad, including the road-bed, made or to be 
made, its track, laid or to be laid, depot grounds, rails, fences, bridges, 
ties, and all other materials, properties, or things, as well as all 
other property appertaining to said road, now owned or possessed or 
acquired or hereafter to be owned, possessed, or acquired, and all 
lands and real estate to which said party of the first part may be- 
come entitled through or by reason of the construction of said rail- 

road, together with all and singular the rights, privileges, and 
137 corporate property and franchises of said railroad company 

and all the appurtenances to the above-described premises 
belonging or in anywise appertaining : 

To have and to hold the said granted premises unto the said party 
of the second part, his successor or legal representative, forever, in 
trust, nevertheless, and for the uses and purposes in this indenture 
expressed—that is to say : 

Whereas said Lexington, Lake and Gulf Railroad Company did, 
on the 12 day of October, A. D. 1871, inake and deliver its two cer- 
tain promissory notes in words « figures as follows, one of which 
is as follows, to wit: 
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$10,682.74. Lexinaton, Mo., Oct. 12th, 1871. 

One day after date the Lexington, Lake & Gulf Railroad Co. 
promise to pay Monroe & Conipany, or order, ten thousand six hun- 
dred and eighty-two ;';4; dollars, for value received, negotiable and 
payable, without defalcation or discount, with interest from due at 


the rate of ten per cent. per annum. 
(Signed) LEXINGTON, LAKE & GULF R. R. CO., 
By JOHN REID, The Pre sident 
Stamps, $5.35. 
Endorsed on the back thereof by said Mouroe & Co. to Henry L. 
Newman 


And the other of which is as follows, to wit: 


$2,000.00. Liexinaton, Mo., October 12, 1871. 
138 One day after date, for value received, the Lexington, Lake 


and Gulf Railroad Co. promise to pay Lawrence Dean, or 
order, two thousand dollars negotiable and payable, without defal- 
cation or discount, with interest from date at the rate of ten per cent. 
per annum. | | 

(Signed) LEXINGTON, LAKE & GULF 

RAILROAD CO., 
By JOHN REID, The President. 
Stamps, $1.00. 


Endorsed on the back thereof by said Lawrence Dean to John W. 


Waddell. 


Now, if the said Lexington, Lake and Gulf Railroad Company, its 
assigns or successors, shall pay the respective sums of money speci- 
fied in said notes, with all interest that may be due thereon on or 
before the first day of March, A. D. 1872, then this indenture and 
deed of conveyance shall be void, and the said property and mort- 
gaged lands, premises, rights, and franchises hereinbefore conveyed 
shall be released at the expense of the said party of the first part ; 
otherwise the same shall remain in full force; and in case of de 
fault or failure of said party of the first part to pay off and discharge 
said two notes herein described and all interest thereon within and 

by the time hereinbefore inentioned, tien it shall be lawful 
139 for said Moses Chapman, trustee as aforesaid, his representa- 

tive, representatives, successor, successors, or assigns, upon 
the written request of said party of the third part or either one of 
them, their representatives or assigns, to proceed to sell the said 
mortgaged premises and all and singular the said premises and 
franchises so conveyed and herein described in entirety, and upon 
such written request said trustee, his representative or successor, as 
aforesaid, shall cause the said premises, real and personal estate, 
rights, & franchises to be sold at public auction at. the court-house 
door, in the city of Lexington, county of La Fayette, for cash, first 
giving at least thirty days’ notice cf said sale, publishing the same 
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in some newspaper published in said county of La Fayette, in the 
State of Missouri, and on such sale to make, execute, and deliver to 
the purchaser or purchasers thereof a good and sufficient deed in 
fee simple for the same, which shall be a bar against the party of 
the first part, its successors and assigns, and all persons claiming or 
to claim under it or them, of all rights, interest, or claims of, in, or 
to said premises, lands, property, rights, or franchises herein 
140 + deseribed or any part thereof; and the said party of the 
second part, after deducting from the proceeds of the sale the 
costs and expenses thereof, shall apply so much of the proceeds as 
may be necessary to the payment of said principal and interest due 
& still unpaid on said two promissory notes or either one of them, 
and shall pay the remainder of said proceeds to the said party of the 
first part, its successors or assigns; and in the event of said sale and 
having so purchased said premises the purchaser or purchasers 
thereof shall have the right to take possession of all and singular 
the said premises, property, and franchises so conveyed, and to have, 
use, own, and enjoy the same in such manner as shall seem fit and 
proper in the premises, and to that end and for the purpose of com- 
pleting said railroad and operating the same the said purchaser or 
purchasers as aforesaid may at any time take such lawful measures 
as he or they or his or their successors or assigns shall deem for 
their interest, and to organize a new company or corporation, and 
which said new company or corporation shall be organized upon 
such terms, conditions, and limitations and in such manner 
14] as the parties then in interest may deem best, and thereupon 
to reconvey the premises and property so purchased by him 
or them to said new company or corporation; and the said trustee, 
Moses Chapman, covenants to and with the said party of the first 
and second part-, severally, faithfully to perform & fulfill the trust 
herein created. 

In witness whereof the said Lexington, Lake and Gulf Railroad 
Company, by order of its board of directors, have hereunto aftixed 
its corporate seal and caused the same to be signed by its president 
& secretary, and the said trustee has hereto set his hand and seal, 
the day and year first above written. 

JOHN REID, 
President of Lexington, Lake & Gulf Railroad Company. 
[L. 8. ] GREEN D. SATTERFIELD, 
Secretary Lexington, Lake & Gulf Railroad Company. 
M. CHAPMAN. fr Ss. | 


STATE Of Missourt, County of La Fayette 


Be it remembered that on this 16 day of January, in the 

142 year one thousand eight hundred and seventy-two, before 
me, the undersigned, John E. Arnold, a notary public within 

and for said county of La Fayette and State of Missouri, and duly 
authorized by law to take acknowledgments of deeds, mortgages, 
&c., personally appeared John Reid, who is to me personally known 
to be the same persen whose name is subscribed to the foregoing 
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and annexed instrument as president of the Lexington, Lake and 
Gulf Railroad Company, and the said John Reid acknowledged 
said instrument to be the act and deed of said railroad company, 
and that he executed the said deed and instrument of writing as 
and for the act and deed of said Lexington, Lake & Gulf Railroad 
Company for the uses and purposes mentioned in said instrument. 

In witness whereof I hereunto set my hand & affix my official 
seal the day and year last above written. 

[L. s.] JNO. E. ARNOLD, 
Notary Public. 


STATE OF Missour!, County of La Fayette: 


Be it remembered that on this 15 day of January, in the 
143. ~—svear eighteen hundred and seventy-two, before me, John E. 
Arnold, a notary public within and for said county and State, 
and duly authorized by law to take acknowledgments of deeds, Xc., 
personally appeared Green D. Satterfield, who is well known to me 
to be the same person whose name is subscribed to the foregoing 
instrument of writing as secretary of the Lexington, Lake & Gulf 
Railroad Company, and said Green D. Satterfield acknowledged 
that he executed the said deed as & for the act & deed of the Lex- 
ington, Lake & Gulf Railroad Company for the uses and purposes 
therein mentioned. 
In witness whereof I hereunto set my hand & affixed my official 
seal the day and year last above written. 
La) JNO. E. ARNOLD, 
Notary Public. 


The above deed of trust was filed for record Feb’y 21, 1872, C., 
2.50 p. m. 
WM. HISCON, Recorder, 
By JNO. H. CURRY, D. R. 
STATE OF Missouri, a 
County of La Fayette, ) °°’ 


144 I, Jacob D. Conner, recorder of deeds within and for the 
county aforesaid, do hereby certify that the above and fore- 
going is a full, true, and complete copy of the matter therein con- 
tained as fully as the same appears of record in my office in Deed 
Book No. 9, page 225 & following. 
In testimony whereof I have hereunto set my hand and affixed 
my official seal, in Lexington, this 26 day of April, A. D. 1881. 
[L. s.] J. D. CONNER, Recorder. 


Deed of M. Chapman, Trusice, to H. L. Newman, Trustee. 


Deed of Moses Chapman, trustee, &c.,to Henry L. Newman, trustee 
for himself & Waddell. | 


Whereas the Lexington, Lake and Gulf Railroad Company, by its 
certain deed of trust, dated January 16th, A. D. 1872, duly made by 
its president and sealed with the corporate seal of said eompany and 
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recorded in the recorder’s office of La Fayette county, Missouri, in 
book No. 9, at pages 225, 224, 225, 226, and 227, conveyed to the 
undersigned trustee the property hereinafter described, in trust, to 
secure to Henry L. Newman and John W. Waddell the pay- 
145 ment of two certain promissory notes of said company, both 
made October 12th, A. D. 1871, one for the sum of $10,682.74, 
payable one day after date to the firm of Monroe & Co., or order, 
and the other for the sum of $2,000, payable to the order of Law- 
rence Dean, both being made for value received, and bearing inter- 
est from date at the rate of ten per cent. per annum, both of said 
notes being given for work and labor by said last-named parties as 
contractors in and aoout the building and construction of the road- 
bed and railroad of said company, and both said debts being con- 
tracted in and about said construction of said road, and which said 
first-named note was duly endorsed & assigned by said Monroe & 
Co. to said Henry L. Newman, and the said second note by said 
Dean to said Waddell, and said deed of trust was to secure said as- 
signees of said notes the full payment thereof and all interest thereon 
on or before March Ist, A. D. 1872; and whereas default was made 
in the full payment of said note so assigned to said Henry L. New- 
man, and the same was not paid on or before said March Ist, A. D. 
1872, but default was made therein and the same remains still due 
and unpaid, as provided in said deed: 
146 Now, therefore, I, the said trustee in said deed of trust, in con- 
formity with the provisions thereofand the powers to me therein 
granted, and at the written request of the said Henry L. Newman, the 
awful holder of said note for said sum of $10,682 and interest thereon, 
and one of the beneficiaries in said deed of trust, did proceed to execute 
the powers to me given by said deed of trust, and did, on Tuesday, 
February 20th, 1877, having previously given thirty days’ notice of 
the time, terms, and place of sale and of the property to be sold by 
advertisement printed in the Lexington Weekly Intelligencer, a 
newspaper published in the city of Lexington and county of La Fay- 
ette and State of Missouri, a copy of which said advertisement is 
hereto annexed, at the court-house door, in the city of Lexington, 
county of La Fayette and State of Missouri, expose to sale for cash to 
the higkest bidder, at auction, the said property, real and personal 
estate, rights, and franchises described in said deed of trust and here- 
inafter described, and at said sale Henry L. Newman as trustee, 
being the highest and best bidder for the sum of five thousand dollars, 
the same was struck off and sold to him at that priee and 
sum; and now, therefore, know all men by these presents 
147 _—s that I, the undersigned, Moses Chapman, in consideration of 
the premises and the sum of five thousand dollars to me 
paid by the said Henry L. Newman as trustee, all of the county of 
St. Louis and State of Missouri, do bargain, sell, and convey unto 
him, the said Henry L. Newman, “trustee, the property, rights, 
and franchises in said deed of trust described as follows, to wit : The 
road of said Lexington, Lake and Gulf Railroad Company as the 
same is surveyed and being constructed, and leading from the city 
of Lexington, in said La Fayette county, Missouri, to the town of 
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Butler in Bates county, in said State, a distance of about eighty 
miles, together with all and singular the rights of way for said road 
belonging to or acquired by said company, and also the right of 
said company to construct and maintain along said route and from 
said city of Lexington to the south boundary line of the State of 
Missduri said road, as well as all other rights, privileges, and fran- 
chises belonging to said company in, upon, or pertaining to said 
road then owned, or possessed, or acquired, orthat might thereafter be 

owned, possessed, or acquired, and all lands and real estate 
148 towhich said company might become entitled through or by 

reason of the construction of said railroad, together with all 
and singular the rights, privileges, and corporate property and 
franchises, including its road-bed, made or to be made, its track, 
laid or to- be laid, depot grounds, rail fences, bridges, ties, and all 
other materials, properties, or things appertaining to said company 
and to the full extent as set forth in said deed of trust, with all the 
properties, rights, privileges, and franchises, powers, matters, and 
things therein granted, included, and mentioned in entirety, and all 
and singular and each and every part and parcel thereof, as fully set ’ 
forth and authorized in said deed of trust ; to have and to hold unto 
the said Henry L. Newman, trustee as aforesaid, his heirs and as- 
signs, forever. 

In witness whereof I, the said trustee in said deed of trust men- 
tioned, have hereunto set my hand and seal the day and year first 
above written. | 

MOSES CHAPMAN, [t. s.] 

: Trustee. 

STATE OF MIssouRI, 
County of La Fayette, 
Be it remembered that on the 22nd day of August, A. D. 
149 1877, before the undersigned, a notary public within and for the 
county of La Fayette and State of Missouri, personally came 
Moses Chapman, who is personally known to me to be the same 
person whose name is subscribed to the foregoing instrument of 
writing as party thereto, and acknowledged the same to be his act 

and deed as trustee for the purposes therein contained. 

[n testimony whereof I have hereunto set my hand and affixed my 
official seal, at office, in the city of Lexington, the day and year last 
above written. | 

[1.8] JNO. E. ARNOLD, 
Notary Public, La Fayette County, Mo. 


{ 
g set Ms 


Commissioned as notary public 7th day of January, A. D. 1875, 
and same will expire 7th day of January, A. D, 1879. 
Filed for record August 5th, 1878, @ 9 a. m. 


STATE OF Missouri, ‘acs 
County of La Fayette, { ~~’ 


I, Jacob D. Connor, recorder of deeds within and for the me | 
aforesaid, do hereby certify that the above and foregoing is a full, 
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true, and complete copy of the matter therein contained as 
150 fully as the same appears of record in my office in deed book 
No. 30 pages 91, 9Z. & YS. 
In testimony whereof I have hereunto set my hand and affixed 
my official -eal, in Lexington, this 30th day of August, A. D. 1879. 
| s. | JACOB 1). CONNOR, Record: -. 


1 i 
Notice ¢; Application for Leave to Borrow Money. 
Petition of receiver for authority to borrow money & notice. 
In the Circuit Court of the United States for the Western District 
of Missouri. 


THe FARMERS’ LOAN AND TRust Company, Complainants, 
Us. 
Tue BURLINGTON & SOUTHWESTERN RAILWAY CoMPANY and Others, 
Respondents 


Notice. 


To the said Farmers’ Loan and Trust Company, complainants in 
the foregoing cause, and the Burlington & Southwestern Railway 
Company, John W. Brooks, Alpheus Hardy, and James F. Joy, 
trustees, defendants: 

You and each of you are hereby notified that Elijah Smith, re- 
ceiver in the foregoing-entitled cause, appoited by said court, 

151 ~—rwill, on the 10th day of January, 1880, or so soon thereafter 

as practicable, make application (by petition therefor, setting 
out the reasons in full) to Hon. Gi orge W. Met rary, judge of said 
circuit court, at chambers, at the city of Saint Louis, in the State of 

Missouri, for authority to said receiver to issue receiver's certificates 

of indebtedness in the sum of three hundred thousand dollars to en- 

able the receiver to borrow said sum of money, to be used in com- 
pleting and constructing that portion of the Linneus Branch of the 

Burlington & Southwestern railway extending from Lexington, in 

La Fayette county, Missouri, to Bates & Vernon counties, in said State, 

being & consisting of that portion of said line acquired from the 

Lexington, Lake & Gulf Railroad Company, said certificates of in- 

debtedness to be and constitute a first lien upon that portion of said 

line and no other, and not to constitute any indebtedness against 

any other portion of the property included in the decree of foreclosure 

in said cause, except upon said line southwardly from Lexington & 

such additions thereto as may be made by said receiver with funds 
arising from said loan. 

152 And if you have cause to show why said order should not 

be made you are requested to file your objections with said 

judge at or before the said 10th day of January, 1880. , 

ELIJAH SMITH, Receiver, 
By P. HENRY SMYTHE, 
ITis Solicitor & Counsel. 
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Boston, Jan’y 3d, 1880. 
Sei vice of the within notice is hereby accepted. ; 
BUR. & S. WESTERN R’WAY CO. 
ELIJAH SMITH, Pres't. 


We admit service of the within notice. 
Jan’y 7, ’80. 7 
THE FARMERS’ LOAN & TRUST CO., 
By R. G. ROLSTON, Pr’s'. , 


Petition for Leave to Borrow Money. 


In the Circuit Court of the United States for the Western District of 
Missouri. In Equity 
THE FARMERS’ LOAN AND Trust CoMPANY ) 
| | 
, ies ' > No. 297. 
THe BURLINGTON AND SOUTHWESTERN RatLway Com- | 
PANY and Others. 


Petition. 


153 +The petition of Elijah Smith, receiver, for authority to borrow 
three hundred thousand dollars and to issue certificates of 
indebtedness therefor, and to make the same a lien on that por- 
tion of the railroad acquired by contract with the Lexington, Lake 

& Gulf Railroad Company. 

And now comes Elijah Smith, heretofore duly appointed receiver 
in the foregoing-entitled cause now pending in said court, and rep- 
resents the following facts: 

That a portion of the property coming into his custody and con- 
trol as receiver is a line of railroad, partly constructed, extending 
from Lexington, in La Fayette county, Missouri, to the town of Butler, 
in the county of Bates, being a portion of the property acquired by 
contract with the Lexington, Lake & Gulf Railroad Company ; that 
said road is graded and bridged nearly the entire distance from 
Lexington to Butler, a distance of about 82 miles; that said work 
was done some years ago and is depreciating in value; that said por- 
tion of road, if completed, will be of great value to the parties in 

interest, and the circumstances are such that it is important 
154 ~— that said portion of road should be completed at once, and 

before the sale and confirmation under the decree in this case 
‘an be had; that, by reason of the contract with said L., L. & G. 
Railroad Company, the statutes of the State of Missouri requiring 
railroads to be completed within a certain time, and that said road- 
bed and bridges are rapidly going to decay & the field is threat- 
ened to be occupied by a rival line which will destroy the value of 
said property, it is important that said road should be ironed «& 
equipped for traf-ic at once to protect, preserve, & save said property 
to the parties in interest. 

Petitioner has served parties in interest with notice of this appli- 
cation, &, so far as he is advised, tliere is no opposition thereto, and 
he says that the interest of all parties will be much enhanced by the 
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commencement of work immediately on said road. He, therefore, in 
view of the facts, prays your honors to grant to him authority to em- 
ploy the necessary labor and purchase the necessary material, land for 
right of way & stations, &e., & the right to take subscription & dona- 

tions to aid in said work and whatever else may be necessary to 
155 ‘complete said railway to the south line of Bates county «, fur- 

ther, if desired advisable, from Lexington or Pleasant Hill, and, 
to this end. asks for authority to borrow the sum of three hundred 
thousand dollars for said purpose & of carrying out said authority, 
and that he be allowed and authorized to issue his certificates of in- 
debtedness, payable at such time and at such rate of interest, not 
exceeding seven per centum per annul, as may by said receiver be 
deemed advisable, and that said indebtedness so created shall be a 
hen upon said portion of said road before deseri bed only and sald 
lien shall be prior to all other liens thereon, but said indebted ness 
to constitute no claim against any other property in the recelver’s 
hands nor any other fund, except that pertaining thereio, to wit, said 
part of said railroad lying south of Lexington & such additions 
thereto & property as may be made or acquired by said fund so bor- 
rowed, & for such other order as may be proper & equitable in the 
premises. 3 

P, HENRY SMYTH. 
Solicitor jor Petitioner. 

Petitioner also asks for authority to settle and: adjust by 
156 payment or purchase any claims against said Lexington, 

Lake & Gulf Railway Company which may seem to be prior 
to or adverse to the claims of thi Burlington & Southwestern Rail- 
way Co. under the contract by which said L., L. & G. R. was ae- 
quired. 

P. H’Y SMYTH, 


Solicitor for etitioner. 


Amendment to Petition of Elijah Smith, Receiver, for Authority to Borrow 
Money, WC. 


Amendment to the petition of the receiver for authority to borrow 
money, issue receiver's certificates, &e., We. 
In the Cireuit Court of the United States for the Western District 
of Missour. 
Toe Farmers’ LoAN AND ‘Trust CoMPANY 
8. 


Tur Burtincton & SouTHWESTERN RAILWAY CoMPANyY and Others. 
Amended petition for authority to borrow money. 


And now comes Elijah Smith, receiver, and for an amendment to 
his petition heretofore presented says that it is necessary 

157 _—sin building the road herein mentioned to extend it — miles 
south of Butler in order to secure fully the benefits contem- 
plated, and that by carefully prepared estimates by competent men, 
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engineers who have been sent over the line by your —, it will re- 
quire $500,000 dollars to build & equip said road for traffic. 

2. That the contract of lease between the Lexington, Lake & Gulf 

ailroad and the Burlington & Southwestern Railway Company 
transfer-ed said property to the lessee, The B. &S. W. R. W.Co., for the 
period of 1,000 years, with the right to mortgage the same as a part 
of which was known as the Linneus Branch of the said Burlington 
& Southwestern railway; that in pursuance of said contract said 
Burlington & Southwestern Railway Co. did execute to the plaintiff 
in this suit, The Farmers’ Loan & Trust Company, a mortgage deed 
conveying and covering all the property, rights, & franchises of said 
Lexington, Lake & Gulf Railroad Company so granted by said lease 
to the said B. & 8S. W. R. W. Co.; that under said mortgage there 
was issued the sum of $1,600,000 in bonds, which were secured by 

said mortgage, & it is upon this mortgage the present suit 
158 was brought for foreclosure and the decree herein entered ; 

that said bonded indebtedness included in the decree of fore- 
closure herein, being some — dollars per mile of road, is largely in 
excess of the value of the property, so that there is no interest of 
said L., L. & G. Railroad Co. which can be in any manner affected 
by this order, and that now the only real parties in interest «& 
whose rights can be affected are the said bondholders under the 
Linneus Branch mortgage, represented by the before-mentioned 
Marmers’ Loan & Trust Company, the complainants herein, both the 
company and the Lexington, Lake & Gulf Railroad Company hav- 
ing parted with their interest by the lease and mortgage hereinbe- 
fore refer-ed to. 

3. Your petitioner further says that it is greatly to the interest of 
the parties that said line of road should be built at once; that it 
extends into a most valuable coal deposit or through a fruitful coun- 
try, & if lost by delay will be greatly to the damage and injury of 
the parties in interest; that there is no other legal way by which it 
can be accomplished. : 

The custody of the court under the proceedings prevents the 

159 parties in interest from creating a lien tosecure the necessary 

money. <A delay for sale, confirmation, & reorganization 

will defeat the desired object, and without immediate action by the 

proper authority your petitioner states, on information and _ belief, 

said benefits to be derived from the completion thereof will be lost 

to the parties in interest & to probably the entire loss of the prop- 

erty, which has had over $600,000 expended upon it to put it in its 

present condition, and petitioner believes this order and authority 
necessary to save said property from deteroriation «& final loss. 
P. HENRY SMYTH, 

Solicitor for Petitioner, Receiver. 


STATE OF Missourt, St. Louis County: 


Elijah Smith, being duly sworn, on oath says that he is the peti- 
tioner named in the foregoing amendment & the original petition ; 
that he knows the contents of both, and the statements therein con- 
tained are true, as I verily believe. ELIJAH SMITH. 
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Subscribed in my presence & sworn to before me this 26 day of 
January, 1880. 
160 A. P. SELBY, 
U. S. Commissioner, East. Dist. Mo. 


Order on Petition to Borrow Money. 


Let the order be made as prayed for in the petition and amended 
petition upon filing the written consent of two-thirds of the bond- 
holders under the mortgage to the Farmers’ Loan and Trust Com- 
pany and with concurrence of the judge of the district court United 
States for the western district of Missouri. 

At chambers, St. Louis, Mo., Jan’y 26, 1880. 

GEO. W. McCRARY, 
Circuit Judge. 
Consent of Dist. Judge. 


I consent to the above order on condition that all contracts made 
for work, labor, and material are submitted to the court or judge or 
judges for approval. 

March 38, 1880. 

A. KREKEL, Judge. 


16] Answer of F.. L. & T. Co. & Brooks 1% Hardy to the Petition to 
Borrow Money. 


Answer of Farmers’ Loan & Trust Co. & Brooks & Hardy, trustees, 
&e., to the petition of Elijah Smith, receiver, for authority to bor- 
row money , xe, 


In the Cireuit Court of the United States for the Western District of 
Missouri. 


THe Farmers’ Loan & TRust CoMPANY 
i's. 


THe BuRLINGTON & SOUTHWESTERN RAILWAY CoMPANY and Others. 


Answer of the Farmers’ Loan & Trust Co. to the petition of Elijah 
Smith, receiver, for authority to borrow $500,000, to be a first lien 
on that part of the railway south of Lexington, Missouri, acquired 
from the Lexington, Lake & Gulf Railroad Company. 


And now come the said Farmers’ Loan & Trust Company, by 
Grant & Grant, their solicitors, and in answer to the petition of the 
receiver in the above matter admit the propriety of the request 
therein made, and that it is important that said part of said braneh 
road extending southwardly from Lexington over the line of what 
was formerly known as the Lexington, Lake & Guif railroad should 
be completed and equipped at once, and they do hereby consent to 

and join in the request of said receiver for all the authority 
162 prayed for in his petition, & that he be allowed to borrow 
$500,000 on his certificates, as therein requested. 
GRANT & GRANT, 
STs for F. L. & T. Co. 


SS ae 
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We also appear for John W. Brooks & Alpheus Hardy, trustees, 
and disclaim any interest whatever in the subject-matter of this suit. 
GRANT & GRANT, 
For Brooks & Hardy. 


Consent of Bondholders. 


Consent of certain bondholders to the order granting the receiver 
leave to borrow money, Kc. 


In the Cireuit Court of the United States for the Western District of 
! Missouri. 


Tue Farmers’ Loan & Trust Co. 
iis 


Tue BURLINGTON AND SOUTHWESTERN RAILWAY Company & Others. 


We, the undersigned, holders of the numbers of bonds secured by 
the mortgage to the complainants in the foregoing-entitled cause 
set opposite our names, ¢o hereby give our consent to the order 
prayed for by the receiver for authority to issue five hundred thou- 

sand dollars ($500,000) of receiver's certificates, to be a first 
163 lien on that part of the road lying south of Lexington, Mis- 

souri, and for other authority asked for in his petition and 
amended petition referred to in the order of the Hon’l. Geo. W. 
McCrary, made January 26th, 1880, at chambers, St. Louis, Mis- 
sour. 


JAMES F. JOY, fifty bonds. 

JAMES F. JOY, Trustee, seventy bonds. 
De MAY fone hundred 

MOSES TAYLOR (os ae 

FOSES TAYLOR, | & fifty bonds. 

THO’S EMERY’S SONS, fifty bonds. 


CHARLES E. PERKINS 149 bonds. 
Consent of Bondholders. 


In the Cireuit Court of the United States for the Western District of 
Missouri. Equity. 


THE FARMERS’ LOAN AND Trust CoMPANY } 

| vs. 907 

Tue BURLINGTON AND SOUTHWESTERN Raritway Company { “” *’ 
and Others. | 


Consent of certain bondholders to order granting leave to receiver 
to borrow money, &e. 


We, the undersigned, holders of the number and amount of bonds 
secured by the mortgage to theecomplainants in the fore- 

164  going-entitled cause set opposite our names, do hereby give 
our consent to the order prayed for by the receiver for author- 

ity to issue five hundred thousand dollars ($500,000) of receiver’s 
certificates, to be a first lien on that part of the road lying south of 
Lexington, Missouri, and for other authority asked for in his peti- 
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tion and amended petition referred to in the order of the Hon’l- 
George W. McCrary, made January 26th, 1880, at chambers, St. 
Louis, Mo.: 
HENRY TAYLOR, 
For Self and Others, nineteen b’d-. 


EDWARD D. MANDELL, twelve bonds. 

WM. I. ROTCH, twenty-four. 

WARD M. PARKER, twelve. 

J. W. BROOKS, twenty-five. 
By J. HENRY BROOKS. 

J’N DENISON, twenty-six. 

5b. SCHLESINGER, twenty-nine. 


SEBASTIAN B. SCHLESINGER, twenty-five. 
ESTATE OF EDWARD L. BAKER, 


By FIN. 8S. POTTER, Ex’r, six. 
JONATHAN BONNER, twelve. 
HUNT & HATHAWAY, twelve. 
OLIVER PRESCOTT, seventeen. 
H. W. SUTER, 

For Ne if and Othe rs, S10, 100. 

Kk. R. WIGGINS (fifty bonds), $50,000. 

R. S. GRANT, eight bonds, $8,000. 

165 THEO. DREWS, seventeen bonds. 
WM. W. CRAPO, twenty bonds. 

THOS. NICKERSON, twenty-five bonds. 

I. T. BURR, twenty-five bonds. 

KDWIN FUSSY, thirty bonds. 

J. T. BAILEY, twenty bonds. 


JOHN R. BREWER, 


For Self and Others, twenty-six bonds. 


HENRY SAYLER, Trustee, thirty bonds. 
HENRY SAYLER, Ailt’y, fifty bonds. 
P. W. SMITH, eighty-seven bonds. 
HENRY W. DODD, twenty bonds. 
D. L. QUIRK, fifty-five bonds. 
S. A. KENT, twenty-five bonds. 
J. B. LYON, fifty bonds. 


ELIJAH SMITH. 
Order of Court Granting Receiver Authority to Borrow Money. 
In the Circuit Court of the United States for. the Western District 
of Missouri. 
Tue Farmers’ Loan AND Trust Company oF NEw YorK 
v8. 
THe BuRLINGTON AND SouTHWESTERN Rartway Company, THE 
LINNEUS BRANCH THEREOF. 
Order of court granting receiver authority to borrow money, Kc. 
The application of Elijah Smith, the receiver heretofore ap- 
166 pointed by this court, for authority to borrow money and 
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construct an unfinished portion of the railroad of defendant from 
lexington southwardly, and for other authority, as appears in 
his petition and amended petition therefor, came on for hearing be- 
fore the Hon. Geo. W. McCrary, circuit judge, at chambers, in the 
city of St. Louis, on the 26th day of January, 1880, and it appearing 
that the complainants and defendants in said cause had been duly 
notified of said application and have filed answers consenting to 
said order, and that it is proper that the same be granted as asked 
for in the petition and amended petition, it was therefore ordered 
by said circuit judge that the prayer of said receiver be granted 
upon his obtaining the written consent of two-thirds of the bond- 
holders interested in said mortgage and the concurrence of the Hon. 
A. Krekel, one of the judges of this court ; and now, on this 3rd day 
of March, 1880, said application coming on for further hearing be- 
fore the Hon. A. Krekel, at his chambers, Jefferson city, and it 
appearing that said receiver has obtained in writing the consent of 

the requisite number of the holders of said bonds, it 1s 
167 ordered and decreed that the authority prayed for by the re- 

ceiver be granted, and the said Elijah Smith, receiver, is 
hereby authorized, empowered, and directed to proceed with the 
construction and completion of such part as to him may seem ad- 
visable of that poriion of the road of said defendant acquired by 
contract with the Lexington, Lake and Gulf railroad, and lying 
south of Lexington, in the State of Missouri, and to equip and put 
the same in operation as soon as practicable. 

And for such purpose the said receiver is hereby authorized and 
directed to borrow a sum of money not exceeding five hundred 
thousand dollars for a term of not exceeding five years and at‘a rate 
of interest not exceeding seven per centum per annum, such interest 
to be payable semi-annually, and to make the same payable in his 
discretion in the cities of Boston or New York or both, and to issue 
to the person or persons, company or companies, corporation or cor- 
porations, advancing said sum or sums of money his debentures or 
certificates, with interest coupons or warrants attached, signed by 

him, expressing the amounts advanced or loaned and the 
168 terms thereof, which said debentures or certificates shall be 

in such form as said receiver nay deem most convenient, but 
shall recite for what purpose they are issued and upon what prop- 
erty they are a lien, and before delivery shall be countersigned by 
the clerk of this court and the seal of the same annexed. 

And it is further ordered, adjudged, and decreed that such certifi- 
cates or debentures shall be and they are hereby adjudged to bea 
lien for the principal and interest thereof prior to all other liens or 
claims whatsoever upon that portion of said defendant’s railroad 
before mentioned, with all of the property & appurtenances thereto 
belonging, to wit: 

That portion of said road composed of what was formerly the 
Lexington, Lake and Gulf railroad and acquired by said defendant 
for its Linneus Branch by contract of date February 7th, 1872, and 
extending from Lexington southwardly through the counties of 
Cass, Bates, & Vernon, and to some point on the south boundary 
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line of the State to be determined upon, and upon all prop- 
169 erty acquired and added thereto by any of the money bor- 

rowed under this order, but upon no other property or funds 
in the possession of said receiver; and the said loan constitutes no 
personal obligation against the defendant except so far as to be of 
force as a first lien upon the before-mentioned property & to what 
extent any of the holders of said certificates in case of non-payment 
thereof may institute & prosecute suits against said defendants or its 
successors, assigns, to enforce said lien. 

And the said receiver is further authorized and directed to pur- 
chase all necessary materials, to employ all necessary agents and 
servants, to purchase all necessary & unacquired rights of way & land 
for stations & other necessary purposes, to take donations and sub- 
scriptions from any and all persons and corporations willing to sub- 
scribe or give in aid of constructing said road, in his name as receiver 
or as trustee for his beneficiaries ; to purchase all necessary engines, 
cars, and other equipment for the operation of said road, when suffi- 
ciently completed, and that he proceed to construct such portion 

thereof and commencing at such point on the line and ex- 
170 tending to such other point as may by him be most advisable 
for the interests of the parties concerned. 

It is further ordered that all contracts for work, labor, or material 
for the purpose aforesaid shall be presented to one of the judges of 
this court for approval. 

[t is further ordered that said receiver keep a separate account of 
all his doings and expenditures hereunder & of all earnings of said 
portion of said road herein mentioned, if any, and that he make 
regular reports thereof & file the same in this court for the inspec- 
tion of the court and all parties concerned. 

And the said receiver is further authorized and directed to settle 
and adjust, by payment or otherwise, any outstanding claims against 
the Lexington, Lake & Gulf Railroad Company which may seem to 
be prior in right to the claims of the Burlington & Southwestern 
Railway Company under the contract before mentioned, and to pur- 
chase in any outstanding or adverse lien or title to any portion or 
all of said property upon such terms as he may deem for the interest 

of the parties coneerned, any right or title so acquired to be 
171 conveyed to him as receiver for the benefit of the parties in 


interest herein. 
A. KREKEL, Judge. 
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Report of Sale by Harry Lacey, Special Master. 


In the Circuit Court of the United States for the Western District of 
Missouri, Eastern Division. In Equity. 


THe Farmers’ LOAN AND Trust COMPANY ) 
Us. Sy 9Q7 
, ‘ ‘ war QO. oui. 
THe BURLINGTON AND SOUTHWESTERN RaArLway Com- 
PANY and Others. 


Report of sale by Henry Lacey, master in chancery. 


To the hon. circuit cou:: of the United States for the western dis 
trict of Missouri: 

In pursuance of a decree in the above-entitled cause, filed in the 
office of the clerk of the circuit court of the United States for the 
western districtof Missourion the 19th day of May, A. D. 1876, I, Harry 
Lacey, master in chancery of said court, do now respectfully report 
that, having given bonds in the penal sum of fifty thousand dollars 

($50,000) for the faithful performance of my duties as such 
172 master, and default having been made by the said defendants 

in the payment of the amount required to be paid by said 
decree within the time limited, I advertised the premises described 
in said decree for sale at public vendue between the hours of ten 
(10) o'clock a. m. and four (4) o’clock p.m. of the same day, and 
previously to said sale I advertised the time and place of holding 
the same, once each day four (4) successive weeks, by causing a no- 
tice containing the title of said cause, the names of the parties 
thereto, the name of the court wherein said cause was pending, and 
describing said premises, and stating I would sell the same, in pur- 
suance of said decree, on the thirtieth (30th) day of November, A. 
D. 1880, between the hours of ten (10) o’clock a. m. and four (4) 
o'clock p. m. of that day, at the north door of the court-house in 
the town of Unionville, county of Putnam, State of Missouri, at 
public vendue to the highest and best bidder for cash or bonds, as pro- 
vided in said decree, to be published four (4) successive weeks in the 
Boston Daily Advertiser, a newspaper printed and published every 
day, except Sundays, in the city of Boston, Massachusetts, and the 

Times, a newspaper printed and published every day, except 
173 Sundays, in Kansas City, Missouri, which papers have a gen- 

eral circulation throughout the United States. The date of 
the Boston Daily Advertiser which contained the notice first was 
November second (2d), A. D. 1880, and the date of the last paper 
containing said notice was the thirtieth (30th) day of November, A. 
D. 1880. ‘The date on which said notice was first inserted in the 
Times, of Kansas City, Missouri, was the first day of November, 
A. D. 1880, and the last paper containing said notice was dated the 
thirtieth day of November, A. D. 1880. A printed copy of each of 
said notices, together with the certificates of publication thereto at- 
tached to each, is hereto attached, marked Exhibits A & B, and made 
a part of this report. 
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On the 30th day of November, A. D. 1880, the day fixed for sale 
according to the terms of said notice, and at the hour of four (4) 
o'clock p. m., I attended at the place of sale mentioned in said 
notice, and then and there offered the premises described in said 
decree and notice, to wit, “all the real and personal property of 
said Burlington and Southwestern Railway Company in said Lin- 
neus Branch railroad owned at the date of said mortgage and since 

acquired in any manner appertaining to said branch, and all 
174 _—sitthe right, title, and equity of redemption therein, whether of 

said company or the stockholders thereof, in said branch or 
any premises leased therewith; all the branch railroad, including 
the premises leased named in said mortgage, extending from the 
main line of said Burlington and Southwestern Railway Company 
at or near Unionville, in the county of Putnam, in the State of Mis- 
sourl, by the way of Linneus and Lexington to Kansas City, and 
by the line of the said leased premises from Lexington to Butler, in 
Bates county, Missouri, and to such other point in Southwestern 
Missouri as was determined upon by the board of directors of said 
company, or however said branch line of said railroad, including 
said leased premises, may be described or built, including the right 
of way therefor, road-beds, superstructure, iron, ties, chairs, splices, 
bolts, nuts, spikes, and all the lands and depot grounds, station- 
houses, depots, viaducts, bridges, timber, and materials and prop- 
erty purchased and to be purchased or otherwise acquired after 
the date of the mortgage for the construction and mainte- 
nance of said railroad, and all the engines, tenders, cars, and 
materials and machinery, and all kinds of rolling stock owned 

at the date of said mortgage or thereafter purchased 
175 ‘for or on account of said branch ; all the revenues and income 

of said branch, and all the rights and privileges and fran- 
chises relating thereto and property acquired in virtue thereof, then 
in possession or thereafter acquired, including machine shops, tools, 
implements, personal property thereon or along the line of said 
branch railroad, together with all the property acquired by said 
Burlington and Southwestern Railway Company by virtue of its 
lease of said Lexington, Lake and Gulf railroad, and which branch 
line of said leased premises extending from Unionville by the way 
of Linneus to Kansas City and Southwestern Missouri is known as 
the Linneus Branch of the Burlington and Southwestern Railway 
Company, which premises sold were entirely in the State of Mis- 
souri, to the highest and best bidder; and said premises, being 
offered for sale at public auction, was then and there struck off and 
sold to Elijah Smith, of Boston, Massachusetts, for one million dol- 
lars ($1,000,000) in Linneus Branch bonds, said Smith being the 
highest and best bidder for said property 

Said sale was made to said Smith as trustee and was with- 

out valuation or appraisement and subject to certain 
176 __—ireceiver’s certificates issued by Elijah Smith (by virtue of 

an order of said court), not to exceed in amount two hun- 
dred thousand dollars ($200,000). 
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Of the four thousand nine hundred and twelve (4,912) ties belong- 
ing to Warren McCullough and the three thousand eight hundred 
and fourteen (3,814) ties belonging to H. L. Thompson and Mc- 
Cullough & Beebe, and for which liens were established .as against 
said Burlington and Southwestern Railway Company and _ said 
Farmers’ Loan and Trust Company, trustee aforesaid, and which 
were ordered to be sold by said decree, all have been paid for by 
said receiver and vouchers taken for amount paid, which vouchers 
are hereto attached and made a part of this report, marked Exhibits 
C,D« E. 

As to the twenty-one hundred and ninety-six (2,196) ties shown by 
suid decree to have been furnished by Casperson & Combs, and for 
which a lien was established by said decree in their favor and 
against said railway company and said trustee, | was informed by 
Elijah Smith, receiver, and L. T. Hatfield, his attorney, that such 
finding by the court was a mistake, and that proceedings have been 

instituted in said court to set aside said judgment, and said 
177 proceedings being before the same tribunal to which this 

report is made and said decree of foreclosure and sale under 
which this report is made not being final, reserving in_ specific 
terms the right to make further orders, the master did not think it 
advisable to offer to sell and did not do so. 

Said master in chancery was informed by said receiver that there 
were no funds on hand at the date of said sale over and above thie 
amount necessary to operate said railroad, and said receiver further 
reported that monthly statements of receipts and disbursements in 
connection with the operation of said railroad were filed in the 
office of the clerk of said court, all of which monthly statements 
have been passed upon and approved by one of the judges thereof. 

I further report that the entire expense of advertising said sale 
was one hundred and thirty-five dollars ($135), bills for which were 
presented to Elijah Smith and, I am informed, were paid by him. 

My individual expenses in connection with said sale are seventy- 
two and ;°;°; dollars ($72.85), and fee of five hundred dollars ($500) 
for selling under both decrees I request be taxed as part of the costs 
of this suit. 

A deed from said master in chancery to said purchaser as 
178 trustee is herewith submitted for approval. 
All of which is respectfully submitted. 
HARRY LACEY, 
Special Master in Chancery. 
STATE OF Iowa, |... 

Scott County, jj 

I, Harry Lacey, being duly sworn, depose and say that I have 
read the foregoing report; that I am acquainted with the facts therein 
contained ; that the same are true. HARRY LACEY. 


Subscribed and sworn to by said Harry Lacey this 20 day of 
January, A. D. 1881. , 
[L. 8. ] WHITAKER M. GRANT, 
Notary Public in and for Scott County. 
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“Exaurpit A.’ 
kx. “A.” Report of Sale. 
Publishers’ certificate. 
SrTaTeE OF MASSACHUSETTS, County of Suffolk: 


On this 4th day of December, A. D. 1880, personally appeared 
before the undersigned, a justice of the peace within and for said 
county and State, A. Ross, one of the publishers of the Boston Daily 
Advertiser, a daily newspaper published at Boston, county of Suffolk, 
in the State of Massachusetts, and who, being duly sworn, states on 

oath that the adv. master’s sale Bur. & So’western Railway Co., 
179  Linneus Branch, a true copy of which is hereto annexed, was 
published in said newspaper in its issue of Nov. 2d, and daily 
t weeks, A. D. 1880, Sundays excepted. 
A. ROSS. 


Subscribed and sworn to before me this 4th day of December, 
ISSO. 
URIAH A. POLLARD, 
Justice of the Peace. 


{ opy of Adve rhise ment. 
Master’s sale 
UNITED STATES OF AMERICA 


Circuit Court of the United States, Western District of Missouri. 
In Chancery 


THe Farmers Loan AND Trust Co. 
rs. 
Tue BURLINGTON AND SOUTHWESTERN Rartway Company and 
Others. 


Notice is hereby given that In pursuance of a decree entered in 
the above-entitled cause in the said circuit court on the nineteenth 
day of May, A. D. 1876, I, Harry Lacey, the special master appointed 
by said decree, will,on Tuesday, the thirtieth day of November, 
A. D. 1880, between the hours of ten o’clock in the forenoon and 
four o’clock in the afternoon of said day, at the north door of the 

court-house of Putnam county, in the town of Unionville, 
1380 State of Missouri, offer at public auction, to the highest bidder 

for cash (or such other means of payment as said master is 
authorized by. said decree to receive) and upon the terms mentioned 
in said decree, all of the property therein mentioned, to wit: All of 
that certain railroad known as the Linneus Branch of the Burling- 
ton and Southwestern railway, with all of the property appertain- 
ing thereto, real and personal and mixed, including all property 
leased for and in behalf of said branch, and particularly what was 
formerly known as the Lexington, Lake and Gulf Railroad Com- 
pany, with all the rights, privileges, and franchises thereof, and as 
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fully as the same is mentioned and described in said decree; and 
also twenty-one hundred and ninety-six cross-ties, upon which 
Coombs & Carperson claim a lien. Said sale, by order of said court, 
will be made without appraisement or redemption and subject to 
the rights that may exist in favor of the holders of certain certifi- 
cates issued by Elijah Smith, receiver, under an order of this court 
as said rights may hereafter be determined. 
HARRY LACEY, 
Special Master. 


“Exarsir B.” 
18] Ex. “B.” Report of Sale. 
Affidavit of publication. 


_M. Munford, of the city of Kansas, Mo., of lawful age, being duly 
sworn, says that he is one of the publishers of the Times, a news- 
paper published daily, tri-weekly, and weekly in the city of Kansas, 
Jackson county, Mo., and that the notice of the Farmers’ Loan and 
Trust Co. vs. The Burlington and Southwestern Railway Company, 
a true copy of which is hereto attached, was duly published in the 
daily edition of said newspaper for the. period of four weeks, com- 
mencing November 1, 1880, volume 20, number 124, and ending 
November 30, 1880, volume 21, number 153, as follows, inclusive. 

M. MUNFORD. 


Subscribed and sworn to before me this 3d day of December, 1880; 
and I certify that I was duly qualified as a notary public, and my 
term expires March 11th, 1883. 

[L. s.] C. J. BROWN, 
Notary Public, Jackson Co., Mo. 


ID GID cc cimeinnnianaii $12 00 
Proof of publication_---- 50 
i iintininnanvenit $12 50 


Received payment, 
KANSAS CITY TIMES CO. 
J. BE. CAVEN. 
Copy of Advertisement. 
182 Master’s sale. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Western District of Missouri. 
In Chancery. 


THe FarMERS’ LOAN AND Trust CompANYy 
Us. 
THE BuRLINGTON & SOUTHWESTERN RAILWAY Company and Others. 


Notice is hereby given that in pursuance of a decree entered in 
the above-entitled cause in the said. circuit court on the 19th day of 
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May, A. D. 1876, I, Harry Lacy, the special master appointed by 
said decree, will, on Tuesday, the 30th day of November, A. D. 1880, 
hetween the hours of 10 o'clock in the forenoon and 4 o’clock in the 
afternoon of said day, at the north door of the court-house of Putnam 
county, in the town of Unionville, State of Missouri, offer at public 
auction, to the highest bidder for cash (or such other means of pay- 
ment as said master is authorized by said decree to receive) and 
upon the terms mentioned in said decree, all of the property therein 
mentioned, to wit: All of that certain railroad known as the Lin- 
neus Branch of the Burlington & Southwestern railway, with all of 
the property appertaining thereto, real and personal and mixed, in- 
cluding all property leased for and in behalf of said branch, and 

particularly what was formerly known as the Lexington, 
183 Lake & Gulf Railroad Company, with all the rights, privi- 

leges, and franchises thereof, and as fully as the same is men- 
tioned and described in said decree; and also 2,196 cross-ties, upon 
which Combs and Casperson claim a lien. Said sale, by order of 
said court, will be made without appraisement or redemption and 
subject to the rights that may exist in favor of the holders of certain 
certificates issued by Elijah Smith, receiver, under an order of this 
court as said rights may hereafter be determined. 

HARRY LACEY, 
Special Master in Chancery, 
U.S. C. C., Western District of Missouri. 


+ 7) 


“ Exursit C, 
Ex.“C.” Report of Sale. 

Miran, Mo., Nov. 7th, 1879. 
Received of Elijah Smith, receiver of the Burlington and South- 
western Railway Company, fifteen hundred and fifty & 3% dollars, 
being in full payment of my lien granted by the circuit court of the 
United States for the western district of Missouri, at the April term 
thereof, 1876, and on the 19th day of May of said year, against the 
property of said company for three thousand eight hundred 
184 and fourteen sawed bridge ties, said lien having been al- 
lowed in the decree of foreclosure in the case of the Farmers’ 
Loan and Trust Company against The Burlington & Southwestern 
railway et al., in equity, No. 297, said Smith to pay the costs of suit. 

H. L. THOMPSON. 

Witness : 


L. T. HATFIELD. 
“ Exuisit D.” 
Ex.“D.” Report of Sale. 
MiLan, Mo., Nov. 12th, 1879. 
Received of Elijah Smith, receiver of the Burlington and South- 


western Railway Company, seventeen hundred and nineteen & ;4%5 
dollars, being in full payment of my lien granted by the circuit 
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court of the United States for the western district of Missouri, at the 
April term thereof, 1876, and on the 19th day of May of said year, 
against the property of said company for four thousand nine hun- 
dred and twelve ties furnished said company, said lien having been 
allowed in the decree of foreclosure in the case of the farmers Loan 
and Trust Company against The Burlington & Southwestern Rail- 
way Company et al., in equity, No. 297, said Smith to pay all costs. 
| W. McCULLOUGH. 
Witness : 
L. T. HATFIELD. 


9) 


185 “Exurpit EK’ 
a Report of Sale. 


Burlington & Southwestern Railway Co., Elijah Smith, receiver, to 
McCulloch & Beebe, of Milan, Mo., Dr., Aug., 1877, as per order 
of court & agreement attached hereto. 


Received August 11th, 1877, of Elijah Smith, receiver of the Bur- 
lington & Southwestern Railway Co., the sum of four hundred and 
three & ;',5; dollars, ($403.75) in full for the above account. 

McCULLOCH & BEEBE, 
By JNO. P. BUTLER, 
Att’) & Assignee. 


Approved. 


ELIJAH SMITH, Ree’r. 


Master’s Deed. 


This indenture, made this 13th day of December, A. D. 1880, be- 
tween Harry Lacey, master in chancery of the circuit court of the 
United States for the western district of Missouri, party of the first 
part, and Elijah Smith, trustee, of Boston, Massachusetts, party of 
the second part, witnesseth : 

Whereas in pursuance of a decree entered on the nineteenth (19) 
day of May, A. D. 1876, by the circuit court of the United States for 

the western district of Missouri, in a certain case then pend- 
186 ing therein,on the chancery side thereof, wherein The Farmers’ 

Loan and Trust Company was complainant and The Burling- 
ton and Southwestern Railway Company and others were defendants, 
the said master in chancery duly advertised, according to law and the 
direction of said decree, the premises hereinafter described for sale 
at public auction to the highest and best bidder, at Unionville, in 
Putnam county, Missouri, at the north door of the court-house, be- 
tween the hours of ten (10) o’clock a. m. and four (4) o’clock p. m., 
on the thirtieth (80th) day of November, A. D. 1880; 

And whereas at the time and place so as aforesaid appointed for 
said sale the said master in chancery attended to make the same and 
offered and exposed said premises for sale at public auction to the 
highest and best bidder, and thereupon Elijah Smith, trustee, offered . 
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and bid therefor the sum of one million dollars ($1,000,000) in Lin- 
neus Branch bonds, and that being the highest bid offered said master 
in chancery accordingly struck off and sold to said Elijah Smith, 
trustee, for said sum of bonds the said premises; 
And whereas said premises have not been redeemed from said sale: 
Now, therefore, in consideration of the premises, the said party of the 
first part doth hereby convey unto the said party of the second 
187 _ part, his heirs and assigns, the said premises, which are situated 
in the State of Missouri and described as follows, to wit: “All 
the real and personal property of said Burlington and South- 
western Railway Company in said Linneus Branch railroad owned 
at the date of said mortgage and since acquired in any manner 
appertaining to said branch, and all the right, title, and equity of 
redemption therein, whether of said company or the stockholders 
thereof in said branch or any premises leased therewith; all the 
branch railroad, including the premises leased, named in said mort- 
gage, extending from the main line of said Burlington and South- 
western Railway Company at or near Unionville, in the county of 
Putnam, State of Missouri, by the way of Linneus and Lexington 
to Kansas City, and by the line of the said leased premises from 
Lexington to Butler, in Bates county, Missouri, and to such other 
point in Southwestern Missouri as was determined upon by the 
board of directors of said company or however said branch line of 
said railroad, including said leased premises, may be described or 
built, including the right of way therefor, road-bed, superstructure, 
iron, ties, chairs, splices, bolts, nuts, spikes, and all the lands 
and depot grounds, station-houses, depots, viaducts, bridges, 
188 timber, and material and property purchased and to be pur- 
chased or otherwise acquired after the date of mortgage for 
the construction and maintenance of said railroad, and all the 
engines, tenders, cars, and materials and machinery, and all kinds 
of rolling stock owned at the date of said mortgage or thereafter 
purchased for or on account of said branch, and all rights and 
privileges and franchises relating thereto and property acquired in 
virtue thereof then in possession or thereafter acquired, including 
machine-shops, tools, implements, personal property thereon or 
along the line of said branch railroad, together with all the property 
acquired by said Burlington and Southwestern Railway Company 
by virtue of its lease of said Lexington, Lake and Gulf railroad, and 
which branch line of said leased line and premises extending from 
Unionville by the way of Linneus to Kansas City and South- 
western Missouri is known and designated as the Linneus Branch 
of of the Burlington & Southwestern railway :” 
To have and to hold the same, with all the appurtenances there- 
unto belonging, unto said party of the second part, his heirs and 
assigns, forever. 
189 Witness the hand and seal of said party of the first part 
the day year first above written. 
HARRY LACEY, 


Master in Chancery. 
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STATE OF Iowa, \ oo 
County of Scott, { ~° 


I, Witaker M. Grant, a notary public in and for said Scott county, 
in the State aforesaid, do hereby certify that Harry Lacey, master in 
chancery of said United States circuit court for the western district 
of Missouri, who is personally known to me to be the same person 
whose name is subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that he signed, 
sealed, and delivered the said instrument as his free and volun- 
tary act,as such master in chancery, for the uses and purposes 
therein set forth. 

Given under my hand and seal notarial this twenty-fourth day 
January, A. D. 1881. 

[L. s.] WITAKER M. GRANT, 


Notary Public in and for Scott County, Iowa. 


Unitrep STATES OF AMERICA, - 
° . . . . . “ao a > SCL SC 
Western District of Missouri, Kastern Division, | 


I, Henry C. Geisberg, clerk of the circuit court of the 

190 United States in and for said district, do hereby certify that 

the foregoing writing is a true copy of the master’s deed of 

H. Lacey, master in chancery, to Elijah Smith, trustee, filed Feb. 

26, 1881, in case No. 297, of Farmers’ Loan and Trust Company vs. 

The Burlington & Southwestern Railway Co. et al. as fully as the 
same remains on file and of record in my office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at office, in the city of Jefferson, in said dis- 
trict, this 26th day of August, A. D. 1882. 

[L. s.] H. C. GEISBERG, Clerk. 


Decree Confirming Sale. 
Decree confirming report of sale, &c. 


In the Circuit Court of the United States for the Western District of 
Missouri, Eastern Division. In Equity. 
THE Farmers’ Loan & Trust Company, Trustees, 
‘ - > ‘ 4 No. 297. 
THE Buriineton & SOUTHWESTERN RAILWwAay CoMPANY 
and Others. 


Decree. 
Tuesbay,: July 5th, 1881. 

And now, on this day, this cause came on to be heard upon 

191 the motion of the complainants for a confirmation of the re- 
port of Henry Lacey, special master appointed to sell the 
property mentioned and described in the decree of foreclosure herein, 
and the sale of said propertv made and reported by said special 
master; and it appearing to the court that said report of said 
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master has been on file more than one month, and that neither of 
the parties has filed any exceptions thereto, and that said special 
master has proceeded in pursuance of the order and decree of this 
court, and that he has sold the property of the Burlington & South- 
western Railway Company, known as the Linneus Branch of said 
company’s railway, with all of its rights, privileges, and franchises, 
as in said decree authorized and directed, to Elijah Smith, trustee, 
and has in due form executed a deed therefor to said purchaser, and 
which deed is now submitted to the court for approval, and the court 
being fully advised in the premises— 

It is ordered, adjudged, and decreed by the court that the doings 
of said master, as appear by his said report and the sale and deed 
made by him of the property and rights and franchises of the Bur- 
lington & Southwestern Railway Company pertaining to the said 

Linneus Branch, as described in the decree of foreclosure, be, 
192 and the same are hereby, ratified, confirmed, and approved 

by the court and said deed ordered to be delivered to said 
Elijah Smith, trustee, and that the property therein deseribed be 
delivered to and placed in the possession of said Elijah Smith, 
trustee. 

But the said deed of conveyance and the delivery of said property 
to said grantee shall not be taken to affect any claim, right, interest 
in or lien upon or to said property sold and conveyed by said mas- 
ter’s deed now pending In this court or in any State court by leave 
of this court, but that said claim, right, interest, or lien are hereby 
reserved, subject to further order and decrees of this court, and the 
power to make further orders, decrees, and directions in reference to 
said property in this cause is hereby expressly reserved by the court. 

GEO. W. McCRARY, 
Circuit Judge. 


Agreement between H. L. Newman & E. Smith, Ree’r. 


Agreement between Henry L. Newman and Elijah Smith, receiver, 
&e., attached to quitclaim deed of Newman and others to Smith, 
rec. 


This agreement, made and entered into this 12th day of March, 
1880, by and between Elijah Smith, as receiver of the Burlington & 
Southwestern Railway Company, acting under authority of 
193 _ the circuit court of the United States in and for the western 
district of Missouri, in a certain suit therein pending In chan- 
cery, wherein “The Farmers’ Loan and Trust Company of New 
York ” is plaintiff and said Burlington and Southwestern Railway 
Company and others are defendants, party of the first part, and 
Henry L. Newman, as trustee for himself and John W. Waddell, 
party of the second part, witnesseth: That, in consideration of the 
covenants and agreements on the part of the first party hereinafter 
named, said party of the second part covenants and agrees to convey 
to said party of the first part, as said receiver, by quitclaim deed and 
not otherwise, all the right, title, and interest now held by him or 
11—253 
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vested in him, said party of the second part, in and to the railroad 
and property, appurtenances, and franchises of what was formerly 
known as the Lexington, Lake & Gulf railroad, extending south- 
wardly from the Missouri river at Lexington, Missouri, by the way 
of Pleasant Hill, to a point south of Butler, in Bates county, Missouri, 
said deed to be made within twenty days from the date hereof and 
le placed in the hands of John W. Noble, of the city of St. Louis, 
Missouri, in escrow, and to be delivered by said Noble to said party 

of the first part upon the compliance with the terms of this 
194 agreementon the partof said receiver,and which said deed shall 

be executed by said party of the second part and his wife and 
also by said John W. Waddell and his wife, and said conveyance 
shall include all the rights and interest acquired by said Newman 
and Waddell. under a certain trust deed made by the Lexington, 
Lake & Gulf Railroad Company, of date January 16th, 1872, to 
Moses Chapman, trustee, and the sale thereunder by said trustee, of 
date February 20th, 1877, except as hereinafter provided, and a re- 
lease of all claims and demands of said Newman and Waddell of 
every kind against said Lexington, Lake & Gulf Railroad Company, 
so as to substitute said receiver to the same rights as are now held 
by either said Newman, as trustee, or said Waddell, or in any other 
manner. 

And in consideration of the premises the said party of the first 
part agrees, as receiver as aforesaid, to pay to said Newman out of 
the money coming into his hands from that part of said railroad 
hereinbefore mentioned or from the sale of receiver’s certificates lately 
authorized by said court to be issued by said receiver, or from any 
arnings from that portion of said road or arising from the sale 

thereof under the decree of said court, and within nine months 
195 from the eighteenth day of December, 1879, the sum of seven- 

teen thousand seven hundred and fifty dollars, it being recog- 
nized and admitted in this settlement that the claim of said Newman 
to the above amount is a first and prior lien upon said portion of 
said railroad, paramount to the mortgage to said Farmers’ Loan & 
Trust Company ; but this agreement is not to bind the receiver in 
reference to any other property or money coming into his hands, 
except from or pertaining to that part of the property aforesaid ‘ac- 
quired from the Lexington, Lake & Gulf Railroad Company. 

And it is further agreed that the fulfillment of this agreement by 
both parties shall constitute a full settlement of all matters and dif- 
ferences between said parties hereto, as well as of all rights and lia- 
bilities of said Newman and Waddell in and to or on account of any 
property of said Lexington, Lake & Gulf Railroad Company, or con- 
nected with said roads, and of any demand, right, or claim of said 
first party or said Lexington, Lake & Gulf Railroad Company against 
said second party, for himself or said Waddell or either of them for 
any ties, iron, or other property moved or disposed of by said New- 

man or Waddell or others associated with them or acting 
196 under their authority or direction; but this is not to be so 
construed as to bar the right of the receiver to assert any title 
to any of said property now held by other persons than those herein 
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named by virtue of the rights acquired by him through the mort- 
gage to the Farmers’ Loan & Trust Company. 

And it is further mutually agreed by and between the parties 
hereto that time is of the essence of this contract, and that in case 
said second party shall fail to comply on his part with the stipula- 
tions hereof said first party may have the right to have the same 
enforced specifically by the court in which said cause is pending or, 
at his option, declare this agreement absolutely null and void; and 
if said first party shall fail within said nine months from December 
18th, 1879, to pay said $17,750.00 said second party may apply to 
said court for the enforcement thereof or, at his option, he may 
abrogate or abandon the same absclutely, and his rights in that 
event shall be the same as if this contract had not been made. 

And it is distinctly understood that this agreement is made by 
said receiver under an order of said court, and refers to no other 

than said property before mentioned, and is to be paid 
197 out of no funds except such as arise from said portion of said 

road, and is to constitute no personal or individual claim 
against said Elijah Smith. 

It is further understood and agreed that when said quitclaim 
deed shall be delivered in escrow to said Noble that the note men- 
tioned and described in the said trust deed to Moses Chapman, 
under which said Newman’s claim arises, shall be delivered to said 
Noble also in escrow, and said trust deed shall also be delivered to 
him if in possession of parties, if not, as soon as practicable ; and on 
the compliance of the receiver with his part of this agreement said 
note and said trust deed shall be delivered to him, with the said 
quiteclaim deed, as muniments of his title and as vouchers, said 
note to be cancelled upon payment of said $17,750.00. 

Said Newman represents that he has not made, nor said Waddell, 
nor any person acting under their authority, any disposition of the 
grade or right of way purchased under said deed of trust, except 
about three miles in La Fayette Co., Mo., tothe Kansas City, St. Louis 
& Chicago Railway Company, now operated by the Chicago & Alton 

Railroad Company. 
198 In testimony whereof the said parties have hereunto, and 
to a duplicate hereof, set their hands and seals this the day 
and year first above mentioned. 
ELIJAH SMITH, 
Ree’r of the Burlington & Southwestern 
R’way Co., Linneus Branch. 
HENRY L. NEWMAN, [1 s.] 
Trustee for Himself & Jno. W. Waddell. 


Attest: TILTON DAVIS. 
Deed of Newman & Others to EF. Smith, Ree’r. 


Quitclaim deed of Henry L. Newman and others to Elijah Smith, 
receiver, &c. 
This deed, made and entered into this twenty-ninth day of March, 
, - 
eighteen hundred and eighty, by and between Henry L. Newman, 
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trustee for himself & John W. Waddell, & Sarah E., wife of said 
Henry L. Newman, of the city of St. Louis, Mo., & John W. Wadell 
& Elizabeth N. Waddell, his wife, of La Fayette county and State 
aforesaid, party of the first part,and Elijah Smith, receiver of the 
Burlington & Southwestern Railway Company, in a certain suit in 
the United States court for the western district of Missouri, at Jef- 
ferson City, wherein the Farmers’ Loan & Trust Co. is plaintiff 
and said railway company «& others are defendants, party 
of the second part, witnesseth : 
199 That the said party of the first part, in consideration of sev- 
enteen thousand seven hundred and fifty dollars to them paid 
by the said party of the second part, the receipt of which is hereby ac- 
knowledged, do by these presents remise, release, and forever quitclaim 
unto the said party of the second part all the right, title, interest, & 
claim of said party of the first part of, in, & to the road of the Lex- 
ington, Lake & Gulf Railroad Company as the same is now surveyed 
& constructed, & extending from the city of Lexington, in La Fayette 
Co., Missouri, to & below the town of Butler, in Bates county, in said 
State, a distance of about nine miles, together with all & singular 
the right of way for said road belonging to or acquired by said Co., 
& also the right of said Co. to construct said road, as well as all other 
rights belonging to said Co. & appertaining to said railroad now 
owned and possessed by said first party; also all bonds & real estate 
to which said company tnay become entitled by reason of the con- 
struction of said road, together with all & singular tne rights, priv- 
ileges, & corporate property & franchises, including the road-bed, 
nade or to be made, track, depot grounds, fences, bridges, ties, prop- 
erties,’& all other matters, materials, & things appertaining to said 
company & now vested in said first party, to the full extent, as 
200 set forth in a certain deed of trust executed by said Co. to one 
Moses Chapman, dated Jan’y 16, 1872, & recorded the 22nd 
day of February, 1872, in the recorder’s office for La Fayette county, 
Missouri, in book No 9, at page 223, aforesaid, & also as set forth in 
a certain deed of sale pursuant to the terms of said trust made by 
said Chapman, trustee, to said Henry L. Newman, trustee, dated 
February 20, 1879, and to the extent & with all the obligations, lim1- 
tations, rights, restrictions, stipulations, and exceptions as contained 
in a certain agreement made March 12, 1880, between said Newman 
& said party of the second part, and which said agreement is here- 
with attached & made part of this deed, and this deed being made 
in pursuance of said agreement and in compliance therewith: 

To have and to hold the same, together with all the rights, im- 
munities, privileges, and appurtenances to the same belonging, to 
the said party of the second part and to his successors and assigns 
forever, as in said agreement provided. 

In witness whereof the said party of the first part have here- 
unto set their hands and seals the day and year first above written. 


HENRY L. NEWMAN. L. S. 
201 SARAH E. NEWMAN. L. 8. 
JNO. W. WADDELL. L. 
ELIZABETH R. WADDELL. [t. s. 
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Executed in the presence of— 
fu. s.}| ANTHONY MILTENBERGER, 
Notary Public, City of St. Louis, Mo. 


STATE OF MIssovuR!, ce 
County of La Fayette, * 


Be it remembered that on this 3lst day of March, A. D. eighteen 
hundred and eighty, before me, the undersigned, a notary public in 
and for the county aforesaid, came John W. Waddell and Elizabeth 
R. Waddell, his wife, who are personally known to me to be the 
same persons whose names are subscribed to the foregoing instru- 
ment of writing as party thereto, and they acknowledged the same 
to be their act and deed for the purposes therein mentioned. And 
the said Elizabeth R. Waddell, being by me made acquainted with 
the contents of said deed, acknowledged, on an examination apart 
from her said husband, that she executed the same freely & without 
compulsion or undue influence of her said husband. 

My commiss. expires Dec, 10, 1880. 

Given under my hand & notarial seal, at my office, in Lexington, 
in the said county, this 3lst day of March, A. D. 1880. 

[L. s.] (Signed) WM. H. CHILES, 
Notary Public. 


202 Sratre or Missouri, ee 
City of St. Louis, {~~ 


Be it remembered that on this Ist day of April, A. D. eighteen 
hundred and eighty, before me, the undersigned, a notary public in 
and for the city aforesaid, came Henry L. Newman and Sarah E. 
Newman, his wife, who are personally known to me to be the same 
persons whose names are subscribed to the foregoing instrument of 
writing as party thereto, & they acknowledged the same to be their 
act and deed for the purposes therein mentioned. And the said 
Sarah E. Newman, being by me made acquainted with the contents 
of said deed, acknowledged, on an examination apart from her said 
husband, that she executed the same freely & without compulsion 
or undue influence of her said husband. 

Given under my hand & notarial seal, at St. Louis, Mo., this Ist 
day of April, 1880. 

[L. s.] ANTHONY MiLTENBERGER, Jr., 
Notary Public, of St. Louis, Mo. 


Commission expires Dec. 20th, 1881. 


(Nore By THE CLERK.—“ The contract referred to in this deed and 
attached thereto is copied on page 192 of this transcript.”) 
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Note of L., L. & G. R. R. to Monroe & Co. 


203 Note of the Lexington, Lake & Gulf R. R. Co. to Monroe & 
Co. for $10,682.74. 


$10,682.74. LexInaton, Mo., Oct. 12th, 1871. 


One day after date the Lexington, Lake & Gulf Railroad Co’ 
promises to pay Monroe and Company ten thousand six hundred 
& eighty-two +44; dollars, for value received, negotiable and payable, 
without defaleation or discount, with interest from due, at the rate of 
ten per cent. per annum. 

LEXINGTON, LAKE & GULF R. R. CO. 
sy the president, JNO. REID. 


[$5.35 U. 8S. revenue stamps, cancelled. ] 


Endorsed: Monroe & Co. Received on the within note five thou- 


4 


sand dollars, of Mr. Chapman, trustee. H. L. Newman. 


Deed of Trust L., L. & G. — to Chapman, Trustee. 


Deed of trust of the Lexington, Lake & Gulf R. R. Co. to Moses 
Chapman, trustee, to secure note of $10,682.74. 


This indenture, made the seventeenth day of January, A. D. 1872, 

between the Lexington, Lake & Gulf Railroad Company, a 

204. corporation duly incorporated & existing under the laws of 

the State of Missouri, party of the first part; Moses Chapman, 

of the county of La Fayette and State of Missouri, party of the second 

part, and Henry L. Newman, of the city of Leavenworth and State 

of Kansas, and John W. Waddell, of La Fayette county, Missouri, 
party of the second part, witnesseth : 

Whereas the party of the first part own and possess the power by 
the laws of the State of Missouri to construct, maintain, and operate 
a railroad in the said State from the city of Lexington, in the State 
of Missouri, to the south boundary line of the said State of Missouri, 
and of which said line and distance the said party of the first part 
has already constructed the road-bed of said railroad from said city 
of Lexington to the town of Butler, in the county of Bates, and ties 
furnished thereon sufficient to about tie that part of said road between 
the city of Lexington and the city of Pleasant Hill thereon, besides 
and including the bridging thereon ; and whereas said party of the 
first part are indebted for and stand in need of money to pay 
for the construction of said road-bed and materials furnished 

thereon, and were, on the completion of said work, indebted 
205 to Monroe & Co., contractors thereon, in the sum of ten thou- 
sand six hundred and eighty-two & ,%4; dollars, evidenced 
by the promissory note of said party of the first part for that sum, 
executed by said party of the first part, dated October 12th, A. D. 
1871, one day after date, with interest from due at the rate of ten 


HENRY L. NEWMAN, TRUSTEE. 87 


per cent. per annum, and which said note is still due and unpaid by 
said party of the first part, and said note being given for said work, 
and also said party of the first part was, on the completion of said 
work, also indebted to and owing one Lawrence Dean, contractor 
thereon, in the sum of two thousand dollars, evidenced by the prom- 
issory note of said party of the first part for that sum, executed by 
said party of the first part, dated October 12th, A. D. 1871, one day 
after date, with interest from date at the rate of ten per cent. per 
annum, and which said note is still due & unpaid, and amounting 
in the aggregate to the sum of twelve thousand six hundred and 
eighty-two and ,y4, dollars, and both being for debts contracted by 
said railroad company for the completion & finishing and construc- 
tion of said railroad of said party of the first part: Now, therefore, 
in order to secure the payment of said two notes, and in considera- 
tion of the premises and of tle sum of one dollar paid to 
206 the said party of the first part (the receipt whereof is hereby 
acknowledged), the said Lexington, Lake & Gulf Railroad 
Company, by virtue of law and under and in pursuance of the 
orders of the board of directors thereof heretofore had and done, 
have granted, bargained, sold, conveyed, and confirmed, and by 
these presents do grant, bargain, sell, convey, and confirm, unto the 
said Moses Chapman, party of the second part, his representative or 
successor in trust, and for the uses and trusts hereby created, all and 
singular the said road of the said party of the first part as the same 
is now surveyed, constructed, and being constructed, and leading 
from the said city of Lexington to said town of Butler, in the State 
of Missouri, a distance of about eighty-one miles, together with all 
and singular the right of way for said road belonging to or acquired 
by the said party of the first part, and also the right of the said 
party of the first part to construct and maintain along said route 
and from said city of Lexington to the south boundary line of said 
State a railroad, as well as all other rights, privileges, and franchises 
belonging to the said party of the first part in, upon, or pertaining 
to said railroad, including its road-bed, made or to be made, 
207 its track laid or to be laid, depot, grounds, rails, fences, 
bridges, ties, and all other buildings, materials, properties, or 
things, as well as all other property appertaining to said railroad 
now owned or possessed or acquired, or hereafter to be owned, pos- 
sessed, or acquired, and all lands and real estate to which said party 
of the first part may become entitled through or by reason of the 
construction of said railroad, together with all & singular the rights, 
privileges, and corporate property and franchises of said railroad 
company and all the appurtenances to the above-described property 
belonging or in anywise appertaining : 

To have and to hold the said granted premises unto the said 
party of the second part, his successor or legal representative, for- 
ever, in trust, nevertheless, and for the uses and purposes in this in- 
denture expressed—that is to say : 

Whereas the said Lexington, Lake & Gulf Railroad Company 
did, on the 12th day of October, A. D. 1871, make and deliver its 
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two certain promissory notes, in words & figures as follows, one of 
which is as follows, to wit: 


“ $10,682.74. Lexinaton, Mo., Oct. 12th, 1871. 
“One day after date the Lexington, Lake & Gulf Railroad 
208 Co. promise to pay Monroe and Company, or order, ten thou- 
sand six hundred and eighty-two & ,%4, dollars, for value 
received, negotiable and payable, without defaleation or discount, 

with interest from due at the rate of ten per cent. per annum. 
(Signed) “ LEXINGTON, LAKE & GULF R. R. CO., 
“By JOHN REID, the President.” 


Stamps, $5.35. 


Endorsed on the back thereof by said Monroe & Co. to Henry L. 
Newman. 


And the other of which is as follows, to wit: 


$2,000.00. Lexinaton, Mo., Oct. 12th, 1871. 

One day after date, for value received, the Lexington, Lake «& 
Gulf Railroad Co. promise to pay Lawrence Dean, or order, two 
thousand dollars, negotiable and payable, without defalcation or dis- 
count, with interest from date, at the rate of ten per cent. per 
annum. 

(Signed) LEXINGTON, LAKE & GULF 
RAILROAD COMPANY, 
sy JOHN REID, the President. 
Stamps, $1.00. 


Endorsed on the back thereof by said Lawrence Dean to John W, 
Waddell. 


Now, if the said Lexington, Lake & Gulf Railroad Company, its 
assigns or successors, shall pay the respective sums of money 
209 specified in said notes, with all interest that may be due 
thereon or or before the first day of March, A. D. 1872, then 

this indenture and deed of conveyance shall be void, and the said. 
property and mortgaged lands, premises, rights, and franchises here- 
inbefore conveyed shall be released as the expense of the said party 
of the first part; otherwise the same shall remain in full force, and 
in case of default or failure of said party of the first part to pay off 
and discharge said two notes herein described and all interest thereon 
within and by the time hereinbefore mentioned, then it shall be 
lawful for the said Moses Chapman, trustee as aforesaid, his repre- 
sentative, representatives, successor, successors, or assigns, upon the 
written request of said party of the third part or either one of them, 
their representatives or assigns, to proceed to sell the said mortgaged 
premises and all and singular the said premises, property, and fran- 
chises so conveyed and herein described in entirety, and upon such 
written request said trustee, his representative or successor as afore- 
said, shali cause the said premises, real and personal estate, rights, 
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and franchises to be sold at public auction, at the court-house door 
in the city of Lexington, county of La Fayette and State of Missouri, 

for cash, first giving at least thirty days’ notice of said sale 
210 by publishing the same in some newspaper published in the 

said county of La Fayette, in the State of Missouri, and on such 
sale to make, execute, and deliver to the purchaser or purchasers 
thereof a good and sufficient deed in fee simple for the same, which 
shall be a bar against the party of the first part, its successors and 
assigns, and all persons claiming or to claim under it or them, of all 
rights, interest, or claims of, in, or to the said premises, lands, prop- 
erty, rights, or franchises herein described or any part thereof. 

And the said party of the second part, after deducting from the 
proceeds of the sale the costs and expenses thereof, shall apply so 
much of the proceeds as may be necessary to the payment of said 
principal and interest due and still unpaid on said two promissory 
notes or either one of them, and shall pay the remainder of said 
proceeds to the said party of the first part, its successors or assigns. 

And in the event of such sale and having so purchased said prem- 
ises, the purchaser or purchasers thereof shall have the right to take 
possession of all and singular the said premises, property, and fran- 
chises so conveyed, and to have, use, own, and enjoy the same in 

such manner asshall seem fit and proper in the premises, and to 
211 that end and for the purpose of completing said railroad and 

operating same the said purchaser or purchasers as aforesaid 
may at any time take such lawful measures as he or they or his or 
their successors or assigns shall deem for their interest and to or- 
ganize a hew company or corporation, and which said new company 
or corporation shall be organized upon such terms, conditions, and 
limitations and in such manner as the parties then in interest may 
deem best, and thereupon to reconvey the premises and property so 
purchased by him or them to said new company or corporation. 

And the said trustee, Moses Chapman, covenants to and with the 
said party of the first and second part-, severally, faithfully to per- 
form & fulfil the trust herein created. 

[In witness whereof the said Lexington, Lake & Gulf Railroad Com- 
pany, by order of its board of directors, have hereunto affixed its 
corporate seal and caused the same to be signed by its president & 
secretary, and the said trustee has hereto set his hand and seal the 
day and year tirst above written. 

[L. s.] JOHN REID, 
President Lexington, Lake & Gulf Railroad Company. 
; GREEN D. SATTERFIELD, 
212 Secretary Lexington, Lake & Gulf Railroad Company. 
M. CHAPMAN. [SEAL. | 


STATE OF MIssourRI, 
County of La Fayette, | ~ 
Be it remembered that on this 16th day of January,in the year 
one thousand eight hundred and seventy-two, before me, the under- 
signed, John E. Arnold, a notary public within and for said county 
of La Fayette and State of Missouri, and duly authorized by law to 
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take acknowledgments of deeds, mortgages, &c., personally appeared 
John Reid, who is to me personally known to be the same person 
whose name is subscribed to the foregoing and annexed instrument 
of writing as president of the Lexington, Lake & Gulf Railroad Com- 
pany, and the said John Reid acknowledged the said instrument to 
be the act and deed of said railroad company, and that he executed 
the said deed and instrument of writing as and for the act and deed 
of the said Lexington, Lake & Gulf Railroad Company for the uses — | 
and purposes mentioned in said instrument. 

In witness whereof | have hereunto set my hand «& affixed my 
official seal the day and year last above written. 


[L. s.] JNO. Ek. ARNOLD, 
213 Notary Public. 


STATE OF MIssourRI, al 
County of La Fayette, s 


Be it remembered that on this 18th day of January, in the year 
eighteen hundred and seventy-two, before me, John E. Arnold, a 
notary public within and for said county and State, and duly au- 
thorized by law to take acknowledgement- of deeds, &c., personally 
appeared Green D. Satterfield, who is well known to me to be the 
same person whose name is subscribed to the foregoing instrument 
in writing as secretary of the Lexington, Lake and Gulf Railroad 
Company, and the said Green D. Saterfield acknowledged that he 
executed the said deed as & for the act & deed of the Lexington, 
Lake & Gulf Railroad Company for the uses & purposes therein 
mentioned. 

In witness whereof I have hereunto set my hand & affixed ‘my 
official seal the day & year last above written. 

[L. s.] JNO. E. ARNOLD, 
Notary Public. 


STATE OF Missour], | _ 
County of Bates, be 
IN THE RECORDER'S OFFICE. 
I, S. H. Geisel, recorder of deeds within and for the county 
214 aforesaid, do certify that the instrument of writing hereto 
attached with the — thereon was filed for record in said oftice 
on the 16th day of March, 1874, at 4 o’clock and — minutes p. m., 
and that the same is duly ‘recorded in said oftice in book seven tor 
recording deeds of trust, at page 536. 
In witness whereof I have hereunto set my hand and affixed the 
seal of my office. 
Done at office, at Butler, this 25th day of March, 1874. 
[x. s.] S. H. GEISEL, Recorder. 


STATE OF. MISSOURI, - 
. 88: 
County of La Fayette, { 


I, Wm. Hixon, recorder of deeds for La Fayette county, Missouri, 
certify thai the foregoing instrument of writing was filel in my 
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office for record at — a. m., 2.50 p. m., on the 21 day of February, 
1872, and was by me duly recorded in book No. 9, page 223, &c. 
Witness my hand and official seal the day and vear aforesaid. 
WM. HIXON, Recorder, 
By JNO. H. CURRIE, 
Dep. Recorder. 


Deposition of J. W. Noble. 


Deposition of John W. Noble on the part of Henry L. Newman, 
trustee. 


215 Interrogatory No. 1. State your name, place of residence, 
& whether or not you know any of the parties to this con- 
troversy ; also your occupation & age. 

Answer. My name is John W. Noble; aged fifty; occupation, a 
lawyer; residence, St. Louis, Mo., & am personally acquainted with 
Henry L. Newman & know of the corporations named; am also ac- 
quainted personally with Elijah Smith, representing himself to be 
receiver, as stated in the case. Iam not, tomy knowledge, acquainted 
with John W. Waddell or his wife. 

Interrogatory No. 2. State whether or not you know of any trans- 
action between said Henry L. Newman, trustee, & said Elijah Smith, 
receiver, relating to the purchase by said receiver of said Newman 
of the interest of said Newman in what was known asthe Lexington, 
Lake & Gulf railroad property or or any contract made between 
said parties relative thereto. 

Answer. Ido. Mr. Newman came with Mr. Smith & his lawyer, 
Mr. Smythe, to my office, in St. Louis, some time prior to March 
12th, 1880, for the purpose of having me act as attorney for Mr. 
Newman in preparing an agreement in writing between Mr. Smith, 

as receiver, & Mr. Newman, as trustee for himself & Jno. 
216 W. Waddel; the subject was fully explained to me by Mr. 

Newman & Mr. Smythe, the attorney, & the negotiations 
were participated in personally by Mr. Smith, as reciver, who seemed 
very desirous to have Mr. Newman enter into the agreement; he 
exhibited this mostly by asserting that he would use his personal 
influence to have the agreement carried out fully by the court. Mr. 
Smythe, the attorney, also joined in these representations & said 
there would be no difficulty ; these statements were made in response 
to my suggestions as attorney for Mr. Newman; that it might be 
difficult to hold Mr. Smith, as receiver, unless the court fully author- 
ized his action; the negotiations resulted in a written agreement, 
dated March 12, 1880, by & between Elijah Smith, as receiver of the 
“ Burlington & Southwestern Railway Co.,” and Henry L. Newman, 
trustee for himself & Jno. W. Waddell; an original of this agree- 
ment, purporting to be signed by Elijah Smith, receiver, &e., & to 
my knowledge signed by Henry L. Newman, trustee for himself & 
Jno. W. Waddell, is now in my possession & a copy of which is 
hereby attached to this my deposition, as I hold the original with a 

deed hereinafter mentioned pursuant to the terms of the 
217 agreement itself; this agreement was delivered to Mr. New- 
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man upon its execution by the parties & by him (Mr. Newman) 
brought to me at the time of its date, or thereabout. 

Interrogatory No. 3. State what was done in pursuance of the 
written agreement of which you have just spoken. 

Answer. On the first of April, 1880, Mr. Newman brought to me 
a quitclaim deed dated the 29th March, 1880, a true copy whereof is 
hereto annexed, with its acknowledgments thereto attached, & to 
which is also attached an original of the agreement of March 12, 
1880, & which deed is by and between Henry L. Newman, trustee 
for himself & Jno. W. Waddell, & Sarah P., wife of said Henry L., 
Newman, of the city of St. Louis, Mo., and Jno. W. Waddell & 
Elizabeth R. Waddell, his wife, of La Fayette county & State afore- 
said, parties of the first part, and Elijah Smith, receiver of the Bur- 
lington & Southwestern Railway Co., in a certain suit in the United 
States court for the western district of Missouri, at Jefferson City, 
wherein the Farmers’ Loan & Trust Co. is plaintiff & said railway 
Co. & others are defendants, which deed was delivered to me by said 

Newman in escrow, together with the original note, also in 
218 escrow, a copy of which note is hereto annexed & which reads 
as follows: 
“$10,682.74. LEXINGTON, Mo., October 12, 1871. 


One day after date the Lexington, Lake & Gulf Railroad Co. 
promise to pay to Munroe & Company ten thousand six hundred & 
eighty-two 44; dollars, for value received, negotiable & payable, 
without defaleation or discount, with interest from due at the rate 
of ten per cent. per annum. 

(Signed) LEXINGTON, LAKE & GULF R. R. CO. 
By the president, JNO. REID.” 


To which is affixed United States revenue stamps amounting to five 
dollars & thirty-five cents, & on which is endorsed & was at the 
time: “ Received on the within note five thousand dollars of Mr. 
Chapman, trustee. (Signed) H. L. Newman ;” and also endorsed, 
“ Monroe & Co.;” and also was delivered to me a certain other in- 
strument in writing purporting to be an indenture made the 16th 
day of January, A. D. 1872, between the Lexington, Lake. & Gulf 
Railroad Co., Moses Chapman,& Henry L. Newman & Jno. W. Wad- 
dell, a copy of which is hereto annexed with the acknowledgements 
thereto attached & certificates of record. These papers were deliy- 

ered to me, as stated, to be held by me under the terms of the 
219 + written agreement of March 12,1880, & to be delivered to the 

said receiver on compliance with his part of the agreement, 
the note to be cancelled upon payment of the seventeen thousand 
seven hundred & fifty ($17,750) dollars mentioned in the agreement. 
The original of the documents are herewith delivered to the exam- 
iner, to be submitted with this deposition to the court & to be re- 
turned to me, unless under the orders of the court the receiver 
becomes entitled thereto. I have held these papers ever since they 
were first delivered to me, as stated, for the purpose of delivering 
them tothe receiver upon his compliance with the terms of his 
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agreement. This, I believe, answers the interrogatory, as far as I 
remember now. 

Interrogatory No. 4. State whether or not said receiver Smith or 
any one for him has at any time since said papers were placed in 
escrow in your hands applied to you for said papers in pursuance of 
the terms of said contract. 

Answer. Never. 

Interrogatory No. 5. State if you know of any matters relating to 
the issues in this controversy other than matters heretofore stated 
by you in this deposition. 

Answer. I do not recall anything that I know pertinent to 
220 __ the issues, although there may be such things in my knowl- 
edge & would be recalled if | were questioned particularly 

in reference thereto. 


JOHN W. NOBLE. 


At the conclusion of this deposition P. Henry Smythe, being 
present as attorney for the Burlington & Southwestern Railway Co., 
the Farmers’ Loan & Trust Co., and Elijah Smith, receiver, objects 
to so much of witness Noble’s statements as are made in his answer 
to question No. 2 as refers to conversations & negotiations occur- 
ring between the parties prior to the execution of the written instru- 
ment referred to by witness as being incompetent & inadmissible. 


Cross-examined by P. Henry SMyTHE: 


Interrogatory No. 1. Who delivered to you papers on the first of 
April, 1880, referred to by you? 

Answer. Mr. Henry L. Newman. 

Interrogatory No. 2. Where? 

Answer. In the city of St. Louis. 

Interrogatory No. 3. Did you execute any receipt or paper to him 
for them? 

Answer. If I did I have forgotten it. 
221 Interrogatory No.4. Who was present when it was done? 
Answer. It was done in my law office, in St. Louis, where I 
transact my business, and whether any one was present beside Mr. 
Newman I do not remember. 

Interrogatory No. 5. Elijah Smith was not present, nor any one 
representing him? 

Ans. I am not certain, but I think not. 

Interrogatorv No.6. You have retained the papers ever since, 
down to this time ? 

Answer. I have. 

Interrogatory No. 7. Your relation to them has simply been that 
of a holder of them under the agreement referred to? 

Answer. Yes; I have kept them in my safe, the two deeds & the 
note in escrow, to be delivered pursuant to the terms of the agree- 
ment. 

Interrogatory No. 8. Under the terms of the agreement or other- 
wise, were you ordered to deliver them after the expiration of nine 
months from 18th December, 1870? 
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This question was objected to by Tilton Davis, attorney for Henry 
L. Newman & Jno. W. Waddell, as irrelevant. 

Answer. The agreement will speak for itself; I under- 

222 stood it to authorize the delivery whenever the court should 

direct it, even after the nine months, according to the terms 

of the agreement. I have had no instructions from Mr. Newman, al- 

though he has frequently expressed to me a wish that the receiver 

would comply with his agreement & receive the papers, as well since 
the nine months have lapsed as well as before. 

Interrogatory 9. You never communicated this to the receiver? 


Tilton Davis objected to this question. 
Answer. I don’t remember of ever communicating to the receiver. 
I do not remember doing so within the nine months. 


JOHN W. NOBLE. 


Deposition of P. Henry Smyth. 


Portion of deposition of P. Henry Smythe on behalf of H’y L. New- 
man, trustee. 


Interrogatory No. 4. State, if you know, how much & to what ex- 
tent the work had been done on that portion of the said Linneus 
Branch north of the Missouri river, on or about the first of April, 
1872? 

Answer. I don’t know. 

Int. No. 5. Had any grading been done or iron placed on 
223 said portion of road last referred to at said date ? 

Ans. I never was over that road until long after that date, 
& have no personal knowledge on the subject; as I understand it, 
the Linneus Branch succeeded to a prior organization that had done 
a large amount of work before 1872; this knowledge I acquired 
from others interested about the time the branch line came into the 
control of the B. & 8. W. Railway Co. 

Int. No. 9. State if you do not remember being in Unionville 
during the summer of 1873; &, if so, do you not remember & know 
that no iron was laid southward therefrom at said date ? 

Ans. I remember of being in Unionville about 1873; my recol- 
lection is it was in February; I don’t think I was to the end of the 
track, although I am not sure; that was said to be the terminus to 
which trains at that time were operated, & I have no knowledge 
that the track had been laid south of that; my information was 
that they commenced laying iron on the Linneus Branch at Laclede 
& laid the track northwardly; that is my recollection, but I am not 

certain. 
224 Int. No. 10. What is your information as to the number of 
miles of track laid northward from Laclede during the year 
1872? 

Ans. I don’t recollect that I have any information as to what was 
done in 1872; I can’t remember whether it was 1872 or 1873 that 
that track was laid north of Laclede. 
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Int. No. 12. State, if you know, when said branch passed into the 
hands of a receiver. 

Ans. I think about August or September, 1874; that is a matter 
of record in this case, & I respectfully refer counsel to the record. 

Int. No. 13. You state you do not know what portion of said road 
was ironed northward from said Laclede during the years 1872 «& 
1873; now, | ask you if you do not know that about half said 
line of road between Unionville & Laclede, under an order of the 
court in said case No. 297, was completed by the receiver of the 
said road, passed into the hands of the receiver in 1874? 

Ans. | know nothing about it only from hearsay, except that I now 

know that road is completed from Unionville to Laclede, hav- 

225 ing passed over it in 1879 or 1880—my recollection is—for 

the first time; I know by my connection with the case 

about the order referred to; I think the gap the receiver was to fill 
was claimed to be about twenty miles. 

Int. No. 15. Have you any belief, knowledge, or information as to 
said distance ? 

Ans. Yes; I have some of these he has named; I have often heard 
the distance named. It frequently occurs in papers referring to the 
road. My understanding is it was between fifty & sixty miles; | 
don’t remember exactly. 

Int. No. 16. State what you know, if anything, of subscriptions 
made to the capital stock of companies building said line of road 
by the counties — Sullivan & Putnam ? 

Ans. I understand that bonds were contributed by Sullivan & 
Putnam counties to the extent of three hundred thousand dollars, 
one hundred thousand in Putnam & two hundred thousand in 
Sullivan. This is my information. I had nothing to do with the 
subscriptions nor the receipt of the bonds. My statement is made 
simply from a knowledge of the history of the road & the litiga- 

tion which I have been connected with. 
226 Int. No. 18. State, if you know, what consideration, if any- 
thing, was paid by said branch for said large amount of work 
referred to by you acquired by said branch in Linn county. 

Ans. I don’t know of any consideration. If there was any I have 
no knowledge, except /o it was to get in with & be identified with 
a company building a road from the East. There may have been 
considerations that I knew nothing about. 

Int. No. 19. Are you not cognizant of the fact, as an attorney 
& party engaged in drawing contracts for said Burlington & South- 
western Co., at the date of the acquisition of said property in said 
Linn county, & that the same passed to said branch without any 
consideration whatever therefor ? 

Ans. I have already stated all I remember or know about, & can- 
not make it any more explicit. 

Int. No. 20. State, if you know, the extent of the certificates au- 
thorized to be issued & used in the completion of the twenty miles of 

road heretofore referred to by you. 
227 Ans. I don’t know anything about it. If I ever saw one of 
those certificates I have no recollection of it. 
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Int. No. 21. Were you not the attorney for the receiver, & did you 
not get up or assist in getting up the papers in & about said appli- 
cation for the issuing of said certificates for the completion of said 
piece of road ? 

Ans. I have been an attorney for the receiver, Elijah Smith, ever 
since he was appointed. He has had other attorneys. I probably 
had something to do with the legal part of making application for 
authority to issue said certificates. 

Int. No. 22. Is not your name signed to the papers making such 
application ? 

Ans. Very likely, but I do not remember whether I made the 
application or not. I do remember that it was made. 

Int. No. 23. Do you remember what amount was authorized to be 
issued ? 

Ans. I think two hundred thousand dollars. I think the order 
of court will show best. 

Int. No. 25. State whether or not the road is operated south of 

Laclede. 
228 Ans. It was not the last time I saw it. If it is now I don’t. 
know it. 

Int. 26. Then the only portion of the Linneus Branch that is com- 
pleted & being operated is that part of the line between Laclede & 
Unionville, in the counties of Putnam & Sullivan & Linn? 

Ans. So far as I know, that is so. I don’t know of any conten- 
tion on that subject. 

Int. 27. State, if you know, what corporation is now the owner, 
by lease, purchase, or otherwise, of said Linneus Branch. 

Ans. I don’t know of my personal knowledge. I understand from 
parties in Interest the title is still in Elijah Smith, trustee, who pur- 
chased at the master’s sale for the bondholders. No lease has ever 
been executed that I know of, although I understood at one time 
the terms of one was agreed upon between the C., B. & Q. R. R. Co., 
& I think Smith, representing the bondholders; but I was also in- 
formed that — whole arrangement was changed, or agreed to be 
changed, & some otiver arrangement — for a sale of the interest of the 

bondholders. Nothing has been consum-ated, as far as I know. 
229 Int. 28. Do you not know, of your own personal knowl- 

edge or from information from parties in interest, that the 
main line of said b. & S. railway & said Linneus Branch, both said 
branch and main line, have passed or an agreement exists passing 
said property into the ownership of said Chicago, Burlington «& 
Quincy Railroad Co.? : 

Ans. I have told you what I knew about it. . I can go more into 
detail as to what has been done as to reorganization ; after the mas- 
ter’s sale a new corporation was formed in Missouri, & also one in 
Iowa. ‘These two corporations agreed upon a consolidation which 
is still in process of perfection, the consolidated corporation repre- 
senting the bondholders of both the main and branch lines, each 
holder of a bond or bonds in either of the old organizations — be 
entitled to an equal amount of stock in the new. The articles of 
consolidation are on file in the office of the secretary of state of 
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Iowa for the benefit of all parties concerned. I am informed that 
some arrangement is agreed upon or understood, but not consum- 
mated, by which the C., B. & Q. is to purchase the stock of the con- 
solidated company, and that when the arrangement is con- 
230 summated it is to take effect as of some past date, either July 
or September, 1881, I am not sufficiently advised to state; all 
I have stated about it [ have heard from others. 

Int. 20. Are you not a holder of some portion of the stock or 
bonds spoken — in relation to said consolidation & transfer to the 
C., B. & Q. R. R. Co.? 

Ans. I am a holder of claims which is entitled to the same as 
bondholders are entitled to. 

Int. 30. Then you are a party in interest in the consolidated com- 
pany ¢ 

Ans. Yes. 

The counsel for the receiver & trustees objects to all of the fore- 
going deposition as being incompetent, irrelevant, immaterial, & 
not tending to establish any issue in the case. 


Witness P. Henry Smiru makes this further statement as for 
cross-examination or explanatory of what has already been said: 
That, so far as I am concerned or know, there has been no meeting 
of the board of directors of the consolidated company before re- 

ferred to; in fact, 1 think the articles of consolidation are not 
251 yet recorded in Missouri, & that whatever arrangement has 

been made is between the holders of bonds of the B. & S. W. 
Co. & the C., B. & Q. road. My information on this subject 1s not 
very full. 


P. HENRY SMYTH. 


Deposition of Tilton Davis. 


My name is Tilton Davis; my resicence is St. Louis, Missouri ; 
my occupation, a lawyer; age, forty-six. I know Henry L. New- 
man, John W. Waddell, Elijah Smith, & also know of the corpora- 
tions known as the Burlington & Southwestern Railway Co. & the 
Linneus Branch thereof, & I am also familiar with what was known 
as the Lexington, Lake & Gulf Railroad Company & of the 
property, franchises, & matters pertaining to said last-named com- 
pany. I know of a lease made on the 23d day of February, 1872, 
between the Lexington, Lake & Gulf Railroad Co. & to the Burling- 
ton & Southwestern Railway Co. for its Linneus Branch, & am familiar 
with its terms & provisions, which provided, among other things, 
that said Burlington & Southwestern Railway Co. undertook & 
agreed to iron, equip, operate, & complete said Lexington, Lake & 

Gulf railroad as it then existed, extending from Lexington, 
232 Missouri.southward through the counties of La Fayette, John- 
son, Jackson, Cass, & the greater portion of Bates county ; also 
asmall portion of Vernon county & all of the distance of about 
ninety-one miles of road, graded, bridged, & mostly tied, which had 
cost at the date of said lease & was worth about six hundred thou- 
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sand dollars, said Burlington & Southwestern Company, for said 
Linneus Branch, agreeing & obligating itself, within five months 
of said date of said lease, to commence the laying of iron on said 
leased property at Lexington, Missouri, & to prosecute said work in 
good faith & to complete the same out of the .proceeds of mortgage 
bonds to be placed thereon, in connection with said branch 
north of the river or from other sources, & which said _ lease, 
for the purpose of enabling said Burlington & Southwestern Rail- 
way Co. to raise the means to complete, equip, & operate the said 
leased property, including its Linneus Branch, north of the river, 
authorized, made, & constituted said portion of said Linneus Branch 
north of the river & said Lexington, Lake & Gulf Railroad south of 
the river one line of railroad, all known as the Linieus Branch & 
all agreed & authorized to’be included in one common mortgage, to 
be placed thereon by said Burlington & Southwestern Railway Co. 
for the purpose of completing said line of road both north & south of 

the Missouri river, neither of which said portions of said 
23: branch road, sc known at the date of said lease was ironed ; 

that said portion of said line of road south of the river at 
said date was by far the most valuable part of said line of road, & 
had had expended thereon much the larger sum of money at the 
date of said lease. Said lease also recited that said leased property 
as aforesaid was subject to liens, incumbrances, & debts to about the 
sum of fifteen thousand dollars due contractors thereon; that pur- 
suant to the terms of said lease, within a very short time after the 
date thereof, I think about April the first, 1872, said Burlington & 
Southwestern Railway Co., for said branch, placed a mortgage upon 
the entire property, rights, & franchises of said Linneus Braneh, 
including said leased premises, I think at the rate of twenty thou- 
sand dollars per mile, & issued & disposed of the bonds secured by 
said mortgage about the sum of one million six hundred thousand 
dollars, no portion of which was applied to the construction, iron- 
ing, or completion of said portion of said line of road south of the 
river, as required by the terms of said lease, & as in good faith it 
was bound & obligated itself so to do; that default being made in 

the payment of interest on said bonds, as stipulated in said 
234 mortgage, proceedings of foreclosure were instituted im said 

court on said bonds & mortgage, & I think at the April term, 
1876, a decree of foreclosure was entered, & pending said proceed- 
ings Elijah Smith was appointed receiver of said Burlington «& 
Southwestern Railway Co. for said branch; that said Burlington & 
Southwestern Railway Co., also for said branch, on the 16th day of 
May, 1873, entered into a contract with said Lexington, Lake «& 
Gulf Railroad Co. similar in terms to said lease, & wherein it also 
obligated itself to assume & agreed to pay the then outstanding in- 
debtedness of said Lexington, Lake & Gulf Railroad Co. to the ex- 
tent at that date of twenty thousand dollars, without reference to 
what interest may have accrued thereon ; that a copy of said lease, 
marked “Exhibit A,” is herewith filed as a part of this deposition ; 
that said contract & agreement of May 16, 1873, is also herewith 
filed & marked “ Exhibit B;” that some time in December, 1879, 
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said Elijah Smith came to my office in the city of St. Louis, 
& as receiver of said Burlington & Southwestern Railway Co. 
expressed a desire to enter upon negotiations looking to the 
settlement of outstanding claims against said Lexington, Lake 

& Gulf Railroad Co., & representing that he, as such re- 
235 — ceiver, would settle such outstanding indebtedness hereto- 

fore referred to, & was ready WV prepared to commence 
& complete said leased portion of said road south of the river, 
ius contemplated X agreed upon In said lease, W proposed, among 
other things, to settle & adjust a claim, dated March 3, 1873, 
for the sum of five thousand six hundred & sixty-six ;%, dollars, & 
due one year after date at ten per cent. interest from date, & held & 
owned by myself and against said Lexington, Lake & Gulf Railroad 
Co., & constituting a part of the indebtedness referred to in said con- 
tract. He proposed a settlement of all matters between ourselves, & 
as a compromise of said note so held by me as aforesaid to give to 
me a contract as receiver for the sum of five thousand dollars. 1 
said to said Smith that I doubted his authority to act without the 
authority of the court. He represented that he was about starting 
proceedings authorizing him generally to settle claims, particularly 
the claim of one Henry L. Newman, & that if I would accept the 
terms proposed he would have the order so made as to adjust & pay 
my claim. I finally agreed if such an order could be procured as 

he indicated that I would accept the settlement as proposed. 
236 Pursuant to said understanding, in behalf of myself & others, 

said Smith, as receiver, did apply to said court in said case 
for such authority & had such proceedings, as will appear from the 
records of said court, in that behalf. After the making of said order 
under said proceedings a contract was made between myself & said 
Smith, as receiver in said case, dated Maret 17, 1880, executed in 
duplicate, one of which is held by myself & herewith filed, marked 
“Exhibit C;” that at the time of the execution & delivery of said 
contract just referred to I delivered to P. Henry Sinithe, attorney 
for said Smith & said Burlington & Southwestern Company, said 
note assumed & agreed to be paid as provided in said contract. 
Said note is still held by said Smith, as far as I know, & he has 
failed to redeliver the same or comply with, pay, or adjust the 
amount or sum agreed to be paid. I have demanded, I think, some 
time in January, 1881, & on several occasions since that date, pay- 
ment or adjustment of said contract; that be has failed & neglected 
so to do, & that the amount evidenced by said contract still remains 
due & unpaid; that since the date of said foreclosure said prop- 
erty, including said Lexington, Lake & Gulf property, has been 

sold under the decree of foreclosure in said suit & pur- 
237 chased by said Elijah Smith, trustee, for the bondholders for 

the sum of one million dollars in bonds. In relation to the 
respective values of that portion of Linneus Branch north of Mis- 
souri river & that portion south of the river, out or from which it 
is agreed in said contract that said sum of five thousand dollars shall 
be paid, I will state that at the date of said mortgage that said por- 
tion south of the river constituted the most important portion of 
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said line & the bulk of security for said mortgage. Subsequent to 
the execution of said mortgage said portion of said road north of 
the river, between Unionville & Laclede, Missouri, of a distance of 
about fifty miles, was ironed by means of bonds placed in gross & 
entirety upon said Linneus Branch, including said leased premises, ° 
said portion of said road between — two places last named north of 
the river being mostly graded by means of county «& nH 
bonds in aid thereof & of the one million six hundred thousand dol- 
lars of bonds placed upon said property in gross & disposed of by 
said company, &c., owned & represented by the persons & bond- 
holders who petitioned said court for said order to settle & adjust 
said outstanding claim as aforesaid. I should think when said 

road was completed & ironed between said towns of Union- 
238 ville & Laclede it would represent of said bonds of one mil- 

lion six hundred thousand dollars not exceeding one million 
thereof, & the remainder, or six hundred thousand dollars of said 
bonds, would be represented & secured by said portion of said Lin- 
neus Branch south of Missouri river, & being that portion mentioned 
in said contract as subject to the payment of the amount therein 
indicated. At the date of said contract, of course, said property 
south of the river had deteriorated materially in value by reason of 
the rains, neglect to keep same up, decay of bridges & ties thereon, 
but was well worth & would represent, as an integral part of said 
road, if carried out & finished as contemplated in said lease & as in- 
dicated in petitions of said receiver to borrow money & issue cer- 
tificates to complete the same & pay said outstanding indebtedness, 
one-tenth of the whole amount of bonds issued & disposed of on 
said line. At any rate, assuming said bonds to be of less value than 
their face as a railroad investment, & with parties desiring to en- 
gage in the building of railroads, it would be worth at said date of said 
contract seventy-five to one hundred thousand dollars, & parties other 

than the Burlington & Southwestern Railway Co. proposing to 
239 irona portion of said line of roads a short time prior to the con- 

summation of said contract proposed & were willing to give 
fifty thousand dollars therefor, but which negotiations were inter- 
fered with by said Smith & broken off by reason thereof. I am 
unable by reason of the surroundings & circumstances connected 
with railroad matters & investments to fix any definite value upon 
said property at this date. With proper management in the hands of 
railroad men said property could be made very valuable; otherwise 
in other hands it might be worthless. Said Burlington & Southwest- 
ern Railway Co. have neither since the date of said lease nor the ap-. 
plication of said receiver to borrow money, nor said Smith as re- 
ceiver, spent one dollar nor done a single lick of work upon said 
property as it existed when leased. The only thing that I under- 
stand has been done since said sale under said foreclosure has been to 
reorganize said Linneus Branch in its entirety, & which said new 
organization, as [ am informed, has leased in perpetuity or sold said 
Linneus Branch, including said Lexington, Lake & Guif property, to 

the Chicago, Burlington & Quincy Railroad Company ; and 
240 that said parties are endeavoring, as far as I know, to get & 
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own said leased property without the payment of one cent there- 
for, there never having been paid by said Burlington & South- 
western Railway Co., said receiver, or any other person or corpora- 
tion one cent for said property or on the debts assumed to be paid; 
nor has a single agreement or obligation made deen complied with 
or discharged in any respect whatever. 


TILTON DAVIS. 


P. Henry Smythe, counsel for receiver and trustees, objects to all 
the statements of witness Davis contained in the foregoing pages 
which attempt to show the contents of written documents, the lease 
of the L., L. & G. road, the mortgage on the same, or the records of 
the court in court proceedings, the same not being the best evidence ; 
also objects to his statements of all negotiations between him & 
Elijah Smith, receiver, or his counsel prior to the execution of the 
contract upon which his intervening petition herein is based, because 
the same are all merged in the written agreement; also to all that 
part of the deposition stating understandings without stating facts, 
& also all statements based on information, the same being hearsay 
& incompetent & inadmissible. 


241 Interrogatory No. 1. What payment did you ever receive 
from the L., L. & G. Co. on the note you have referred to? 

Answer. I never received a dollar. 

Interrogatory No. 2. What was said note given for? 

Answer. My recollection is that it was for monies advanced for 
the furtherance of the building of the L., L. & G. R. R., expenses 
connected therewith, on my part; also part consideration for right 
of way of said roads, & a portion for salary due & owing me at the 
date of said note, as authorized by the board of directors of said L., 
L. & G. R. R. Co. 

Interrogatory No. 3. How do you know the Linneus Branch was 
sold, as you have stated ? 

Answer. Well, I saw the notice of sale. The receiver told me it 
was sold; also Mr. Hatfield, one of the attorneys of the receiver, 
told me so, & I am not certain, but I have an impression that also I 
got the information from Judge Smythe, one of the attorneys in the 
case. I also saw & read the report of the special master in chancery 
making the sale; also adeed made by said special master, filed with 

the papers at Jefferson City, & was also present at the July 
242 ~=—term of said court last & heard & saw the order confirming 
the sale, & from other sources that I do not now remember. 

Interrogatory No. 4. Then your knowledge consists, first, in what 
you have heard others say; &, second, from what appears from 
the records in this cause ? 

Answer. My knowledge is based on the statement before made. 

Interrogatory No. 5. Are you a judge of the value of railroads? 

Answer. I have had a good deal to do with railroads as attorney 
for & against, & try to keep myself informed as well as possible, «& 
claim to know about as much as is necessary to know about the Bur- 
lington & Southwestern R. R., having been at one time one of the 
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executive committee, but had nothing to do with the disposition of 
its bonds. 

Interrogatory No. 6. How much is there of this L., L. & G. road 
south of Lexington ? 

Answer. I think about ninety miles of graded, bridged, & partly 

tied road, of work that was well done at the time. 
243 Interrogatory No. 7. Well, what would be the reasonable. 
value now of that ninety miles of road ? 

Answer. I am unable to fix any value upon it. In the hands of 
railroad men & capitalists, with connections made with other railroads, 
especially roads giving it a northern & southwestern outlet, it would 
be valuable, but in the hands of men with small means «& inability 
to make such arrangements as indicated, 1 would regard it as almost 
worthless; and at this time, should a severance take place of said 
Linneus Branch at Lexington, unless arrangements indicated could 
be made, — or placed in the hands of capitalists, I should regard it 
as destructive of the value of the property. 

Interrogatory No. 8. Has not what you have just stated been true 
of it always & at all times as well as now; «, if not, why not? 

Answer. Not to the extent that it now obtains. At the date of 
making this contract the property was not in as bad condition as it 
is to-day. 

Interrogatory No. 9. You have recently discussed its value «& 

merits with railroad men, have you not? 
244 Answer. I can’t say that I have recently done so. 
Interrogatory No. 10. This road is worth something, is it 
not? 

Answer. I have given my answers in that behalf & I don’t know 
that I can make it more explicit. 

Interrogatory No. 11. How, then, can you state, as you have done, 
that its value is equal to one-tenth of one million six hundred thou- 
sand bonds issued ? 

Answer. I fix that upon basis of original cost, the proportion of 
the one million six hundred thousand dollars of bonds placed there- 
upon, the enhanced value of the portion north of the river & depre- 
ciated value of that south of the river, & in comparison & extent 
of the bonds placed thereon & the extent of security given by said 
part south of the river at the time of the disposition of said bonds. 


Cross-exatmnination of Tinton Davis continued: 


Interrogatory No. 12. What is the distance from Lexington, Mo., 
to Laclede? 
Answer. I think about sixty miles. 
245 Interrogatory No. 13. The Linneus Branch was never built 
over this part of the line, was it? 

Answer. It was not. 

Interrogatory No. 14. From Laclede to Burlington, Iowa, the 
branch & main line had been completed, equipped, & operated as a 
continuous line for several years prior to the master’s sale in this 
case, had they not? 
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Ans. I am unable to state the exact nature of the operation of the 
main line & branch, but assume that it was operated as provided 
by law in relation to main — & branches & as provided in the lease 
making said branch & heretofore referred to, & that whilst cars 
would run through & over the main line & branch from Burling- 
ton to Laclede distinct & separate accounts should have been kept 
for each part, respectively, but [ am unable to state in what manner 
it was done. 

Int. No. 15. My question had no reference to the earnings or how 
the accounts were kept, but called for your knowledge as to whether 
the roads had been so built & trains operated over them between Lac- 

lede & Burlington. 
246 Ans. Possibly they may have been operated as indicated 
in the interrogatory, but of this I have no personal knowl- 
edge. 

Int. No. 16. Hav’n’t you as much knowledge on this subject as you 
have in reference to the sale you have testified about? 

Ans. I think not, but 1 am quite sure the roads were built be- 
tween the points named. 

Int. No. 17. You say in your deposition that Smith never returned 
the note; that you frequently demanded payment. Did you ever 
demand the return of the note of the L., L. & G.? 

Ans. I never did. I considered the transaction between myself & 
Smith a bona fide one, made in good faith, & he assured me on sev- 
eral occasions that the contract should & would be carried out in 
good faith on his part. 


(All the answer commencing with “I considered” objected to — 
counsel for receiver as being irresponsive to the question.) 

Int. No. 18. Your demand, then, was always for money? 

Answer. No; it was not. I did demand a settlement pursuant 

to terms of contract, saying to him, however, that his failure 
247 to comply with the contract at the date it was due would au- 

thorize me to demand money, but for the sake of settlement 
I would settle, rather than have a controversy in court, in either of 
the modes indicated in the contract. 

Int. No. 19. Is that all you are asking now? 

Ans. My petition in the case demands payment in the sum of five 
thousand dollars & interest from the first day of January, 1881, but 
if Mr. Smith will settle matters as agreed upon in good faith I am 
not unwilling to prevent an adjustment of our matters on the basis 
of the contract. 

Int. No. 20. Don’t you know that there has been no determination 
as to what securities the bondholders are to receive; that none 
have been issued, & that the receiver had until that was determined 
to elect what he would do? 

Ans. I know nothing about securities the bondholders are to re- 
ceive, but only know that said amount is stipulated in said contract ; 
that said sum should be paid so soon as said property shall have 

been sold under the decree of foreclosure & title perfected in 
248 purchaser, which has been done long since. 
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| i. Int. No. 21, Had that been done when your interplea was filed? 
| Ans. Sale had been made & report of master making the sale & 
ii i deed thereunder filed in said court. 
Hy Int. No. 22. The sale had not been confirmed, however, nor the 
] deed delivered ? 
i | Answer. I know nothing of the delivery of the deed, but it was 
tii | sought to have said approval made, I think, at the time of filing 
| the complaint. 

Int. No. 23. You have already testified that you were in court . 
| if when the order of confirmation was made; that was on the 5th 
| July, 1881? 

| Ans. My recollection is that the proceedings looking to the con- 

iW firmation of said sale before commenced & asked in the report of 

| the master for the sale made Nov. 30, 1880, were finally entered of 
t| record about July 5, 1881. 
| Int. No. 24. Was any order confirming the sale ever made until 
| | | July 5, 1881 ? 
ai - 249 Ans. I am unable to state of my own personal knowledge. 

i The only order I know of, of my own knowledge, is July 5, 


Nil a 


| Int. No. 25. You have stated that the building of the ninety miles 
Hi of road south of Lexington cost about six hundred thousand dol- 
i lars. How do you know this? 


| Ans. I know it from the state of contract & knowledge of the 
| records of the company that built it. 
| 


nents st eneneinenstenrnnitinnmns 


Int. No. 26. Was the wurk done at fair prices, & how do you 
know ? : 

Ans. The work was done at exceedingly low prices; very much 
lower than was paid for similar work at that time. The work done— 
pronounced by railroad men & was first-class work & was in first- 
class condition, including about one hundred thousand ties, at the 

| date of said lease. I know these matters by the inspection of con- 
i tracts of parties engaged in the construction, & I had knowledge of 
| other work that was being done at same time in that part of the 
country, & I know that the amount of work done on this road was 
far greater in magnitude than on other enterprises in that part of the 

State. < 
250 Int. No. 27. How do you know its present condition «& 

how much it has deteriorated since the lease was made? 

Ans. I have lived in Lexington, Mo., the past sixteen years, until 
recently. I have come to St. Louis, where | am now living, & have 
quite frequently, whilst living at Lexington & since here, had occa- 
sion to go along or over or across said property & observed its con- 
1 ou dition, & of course could see the waste of the elements & decays 
im incident to property of this kind, during the interval from the date 
If of lease to the present time, no care having been given by the Bur- 
1} lington & Southwestern Co. to keep up or repair the same. 

| i} Int. No. 28. According to your statement, this ninety miles of road 
| i cost about seven thousand dollars a mile to put it into the condition 


ta es ia eee tha, sa 


it was at the date of the lease, at fair prices, such as prevailed when 
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the road was built, as you have stated. How much-per mile would 
it cost to reinstate it to the condition it was in in 1872? 
Ans. I have not stated that said road cost seven thousand 
251 amile; but I do undertake to state that the rights of way, de- 
pot grounds, the one hundred thousand ties, the engineering 
expenses, grading, culverts, bridges, &c., with all expenses connected 
with railroad matters, amounted to about six hundred thousand dol- 
lars for the ninety miles,a good portion of which was paid in bonds 
subscribed by townships through which it passed. I am unable to 
state. 

Int. No. 29. If you knew prices were fair at that time & know 
how much it has depreciated, & how much it cost to build it, how 
does it happen that you are unable to state how much it would cost 
at the same prices to reinstate it ? 

Ans. I have not made any estimate of my own to the extent that 
it has washed away, nor what it would cost to replace the ties, what 
the engineering expenses would be, and therefore — unable to make 
an approximate estimate thereof. 

Int. No. 30. Then you are unable to make an approximate esti- 
mate of what the depreciation has been in value since the lease ? 

Ans. I could not, unless | were to pass over the entire line 

252 of roads, with the aid of engineers & information as to mate- 

rials, &c., but I know that great damage has come to tle 

property by neglect on part of lessees to build it & the interference & 

prevention on part of others by said receiver who would have built 
the same. 

Int. No. 51. Then, so far as you know, fifty dollars a mile would 
repair all the depreciation in the condition of the road ? 

Ans. I know nothing of the sort. 

Int. No. 32. Do you know that fifty dollars a mile wouldn't do it? 

Ans. I don’t know the condition of each mile of said road nor 
what the contractor would do the work for? 

Int. No. 33. Then you don’t know that the whole ninety miles of 
road could not be reinstated at an average of fifty dollars per mile? 

Ans. I know nothing about it personally, but I would not assume 
that it could be done for any such price. 


’ 


(Counsel for receiver objects to what witness “ assumes” in the last 

part of last answer.) 

253 Int. No. 34. Don’t you know what a competent party or 
parties have offered to reinstate it for about two hundred dol- 

lars a mile? 

Ans. (Question and answer objected to.) Some months ago a party 
indicated that he would level up the road-bed for the distance of 
some miles in La Fayette county ready for the ties | think for either 
two hundred or two hundred & fifty dollars per mile. 

Int. No. 35. What did the ties cost that vou have testified about ? 

Ans. My recollection is that they cost about forty cents a piece. 

Int. No. 36. What would they cost now ? 

Ans. I have no knowledge sufficient to form an opinion. 
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Int. No. 37. Then, so far as you know, the price is the same now 


it was then ? 
Ans. I don’t know whether it is more or less. 
TILTON DAYIS. 


204 Articles of Incorporation of K. C., St. J. & B. R’y Co. 


Certified copy of articles of incorporation of the Kansas City, St. 
Joseph and Burlington Railway Company. 


Articles of incorporation made and entered into this tenth day « 
March, A. D. 1881, for the purpose of forming a corporation under 
the laws of the State of Missouri. 


Article I. 


The following-named persons and all others who may hereafte: 
be associated with them do hereby associate themselves together 
for the purpose of constructing a railway and branch lines for publie 
use for the conveyance of persons and property in the State of Mis- 
souri as hereinafter set out, to wit: Elijah Smith, Henry Sayles, 
Prosper W. Smith, John N. Denison, Wm. J. Rotch, Wm. Endicott, 
Jr., Hales W. Suter, Isaac T. Burr, Wm. W. Crapo, Tlios. Nickerson, 
James W. Potter, Moses Taylor, John W. Smith, 8. A. Kent, John 


B. Lyon. 
Article IT. 


This corporation shall be called and known as the Kansas City, 
St. Joseph and Burlington Railway Company, and shall continue 
in existence one hundred years with the right of perpetual exist- 
ence. 
Article III. 

The capital stock of this corporation shall be three ($3,000,000) 

millions dollars, and shall be divided into thirty thousand 
55 shares of the par value of one hundred dollars each; said 

capital stock amounting to more than ten thousand dollars 
for each mile of railway constructed or proposed to be constructed, 
owned, or operated hereunder. 


Art icle | V. 


This corporation is formed for the purpose of owning, construct- 
ing, maintaining, and operating a line or lines of railway in the 
State of Missouri as follows: Beginning ata point on the line be- 
tween the States of lowa and Missouri near the town of Mendota, 
in Putnam county, Missouri, extending thence in a southern direc 
tion to the town of Unionville, in said county ; thence in a westerly 
direction through the counties of Putnam, Mercer, Harrison, Gentry, 
De Kalb, and Buchanan tothe city of Saint Joseph, in said county of 
Buchanan, a distance of one hundred and forty-one and +, miles, 
embracing the entire main line of railway in Missouri heretofore 
owned by the Burlington and Southwestern Railway Company, of 
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which that portion lying between the point of beginning on the 
State line aforesaid and the town of Unionville aforesaid, a dis- 
tance of eleven and 5 miles, is now completed and in operation ; 
and also to own, construct, maintain, and operate a line of rail- 
way In the State of Missouri as follows: Beginning at a point 

of intersection with the main line aforesaid at or near the 
206 town of Unionville aforesaid and running thence south- 

westerly through the county of Putnam, the county of Sul- 
livan, the county of Linn, and thence to Carrollton, in Carroll 
county, and thence to the Missouri river, at a point at or east of the 
city of Lexington, in La Fayette county, and from thence to such 
point in south Missouri as may hereafter be determined, embracing 
the entire branch line of railway heretofore owned by said Burling- 
ton and Southwestern Railway Company and known as the Lin- 
neus Branch of the Burlington and Southwestern railway, of which 
that portion lying between the point of intersection with the main 
line, at or near Unionville aforesaid and the town of Laclede, in the 
county of Linn, a distance of fifty-three miles, is now complete and 
in operation, the remaining distance between said town of Laclede 
and the city of Lexington being sixty miles. 


Article V. 

The following-named persons, seven (7) in number, to wit, Elijah 
Smith, Prosper W. Smith, W. J. Rotech, Wm. Endicott, Jr., Jas. W. 
Potter, 8. A. Kent, John W. Smith, shall compose the first board of 
directors for the management of the affairs of this association, and 

they shall continue to be the directors and manage the affairs 
257 of said association for the first year and until others are 
chosen in their places, and during said first year any vacancy 
occurring in the board shall be filled by the remaining members 
thereof. 
Article VI. 

The stockholders of this corporation shall elect a board of direct- 
ors in every year after 1881, on the third Wednesday in May, which 
election shall take place at the office of the company in such man- 
ner as may be prescribed by the by-laws of this association. 


Article VII. | 

This association is organized under chapter twenty-one (21) of the 
Revised Statues of Missouri, and is subject to the provisions of said 
chapter and such other amendatory acts as are now in force and 
are applicable to the organization of railroad companies in the State 
of Missouri, and we, the undersigned subscribers to the capital stock 
of the Kansas City, St. Joseph and Burlington Railway Company, 
hereby agree to take the number of shares of the capital stock of 
said company set opposite our names, respectively, and to pay the 
sume at such times and in such installments and in such manner 
as the directors of said company may require; and we do further 
hereby agree, respectively, to be governed by the above and forego- 
ing articles of association. 
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STATE OF MASSACHUSETTS, | 
County of Suffolk j | 
I do hereby certify that on this nineteenth day of March, A. D. 
1881, before me, the undersigned, a notary public within and for 
the county and State aforesaid, appeared Elijah Smith, Henry Sayles, 
and Prosper W. Smith, who are personally known te me to be the 
identical persons whose names are subscribed to the foregoing arti- 
cles of incorporation as incorporators, and they severally acknowl- 
edged the same to be their voluntary act and deed for the purposes 
therein expressed. 
Given under my hand and official seal, at my office, in 
259 Boston, the day and year last aforesaid. 
[SEAL. | J. HENRY BROOKS, 
. Notary Public. 


> SS . 


THE STATE OF MASSACHUSETTS, | 
County of Suffolk, 

I do hereby certify that on this nineteenth day of March, A. D. 
1881, before me, the undersigned, a notary public within and for 
the county and State aforesaid, appeared Wim. J. Rotch, who is per- 
sonally known to me to be the identical person whose name is sub- 
scribed to the foregoing articles of incorporation as an incorporator, 
and has acknowledged the same to be his voluntary act and deed 
for the purposos therein expressed. 

Given under my hand and official seal, at my office, in Boston, the 
day and year last aforesaid. 


[SEAL. | 
Notary Public. ’ 
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THE STATE OF MASSACHUSETTS, | 
County of Suffolk, 

I do hereby certify-that on this twenty-second day of March, A. 

D. 1881, before me, the undersigned, a notary public within and for 
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the county and State aforesaid, appeared John N. Denison, who is 
personally known to be to be the identical person whose name is 
subscribed to the foregoing articles of incorporation as an in- 
260  corporator, and has acknowledged the same to be his volun- 
tary act and deed for the purposes therein expressed. 
Given under my hand and official seal, at my office, in Boston, the 
day and year last aforesaid. 
[ SEAL. ] J. HENRY BROOKS, 
Notary Public. 
THe STATE OF MASSACHUSETTS, | 
County of Suffolk, j 


a 8S > 


I do hereby certify that on this twenty-third day of March, A. D. 
1881, before me, the undersigned, a notary public within and for the 
county and State aforesaid, appeared Wm. Endicott, Jr., and Hales 
W. Suter, who are personally known to me to be the identical per- 
sons whose names are subscribed to the foregoing articles of incor- 
poration as incorporators, and have acknowledged the same to be 
their voluntary act and deed for the purposes therein expressed. 

Given under my hand and official seal, at my office, in Boston, the 
day and year last aforesaid. 

[ SEAL. ] WILLIAM A. HAYES, Jr., 
, Notary Public. 
THE STATE OF MASSACHUSETTS, | 
County of Suffolk, j 


BS. 


I do hereby certify that on this twenty-eighth day of March, 

261 A. D.1881, before me, the undersigned, a notary public within 

and for the county and State aforesaid, appeared Wm. W. 

Crapo, who is personally known to me to be the identical person 

whose name:is subscribed to the foregoing articles of incorporation 

as an incorporator, and has acknowledged the same to be his vol- 
untary act and deed for the purposes therein expresed. 

Given under my hand and official seal, at miy office, in Boston, the 

day and year last aforesaid. 
[SEAL. | CHAS. MERRIAM, 
| Notary Public. 
THE STATE OF MASSACHUSETTs, | 
County of Suffolk, j 


> do. 


I do hereby certify that on this twenty-ninth of March, A. D. 
1881, before me, the undersigned, a notary public within and for 
the county and State aforesaid, appeared Isaac T. Burr and Thomas 
Nickerson, who are personally known to me to be the identical per- 
sons whose names are subseribed to the foregoing articles of incor- 
poration as incorporators, and have acknowledged the same to be 
their voluntary act and deed for the purposes therein expressed. 

Given under my hand and official seal, at my office, in Boston, 
the day and year last aforesaid. 

[ SEAL. | LEVI C. WADE, 
Notary Public. 
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262 THe State or MaAssacnusetts, | 
County of Suffolk, 


I do hereby certify that on this first day of April, A. D. 1881, 
before me, the undersigned, a notary public within and for the 
county and State aforesaid, appeared James W. Potter, who is per- 
sonally known to me to be the identical person whose name is sub- 
scribed to the foregoing articles of incorporation as an incorporator, 
and has acknowledged the same to be his voluntary act and deed 
for the purposes therein expressed. 

Given under my hand and official seal, at my office, in Boston, 
the day and year last aforesaid. | 

[SEAL. | J. HENRY BROOKS, 
Notary Public. 


8s 


STATE OF New YORK, ene 
City and County of New York, j °°’ 

I do hereby certify that on this sixth day of April, A. D. 1881, 
before me, Joseph M. Bulger, a notary public for said State and 
county, personally appeared Perey R. Pyne, who is_ personally 
known to me and known to me to be the attorney-in-fact of Moses 
Taylor, the identical person whose name is subscribed to the fore- 
going articles of incorporation as an incorporator, by his said at- 
torney,and he acknowledged the same to be his voluntary act 
263 and deed, as attorney-in-fact for Moses Taylor, for the pur- 

poses therein expressed. 
Witness my hand and official — this 6th day of April, A. 
D. 1881. 
(SEAL. } JOSEPH M. BULGER, 
Notary Public. 


THe Strate or ILiinors, County of Cook : 


I do hereby certify that on this nineteenth day of April, A. D. 
1881, before me, the undersigned, a notary public within and for 
the county and State aforesaid, appeared John B. Lyon and Sidney 
A. Kent, who are personally known to me to be the identical per- 
sons whose names are subscribed to the foregoing articles of incor- 
poration as incorporators, and have acknowledged the same to be 
their voluntary acts and deeds for the purposes therein expressed. 

Given under my hand and notarial seal the day and year last 
aforesaid. 

[ SEAL. ] CHARLES KILLICK, 
Notary Public. 


STATE OF Iowa, er 
County of Des Moines, 


I do hereby certify that on this twenty-fifth day of April, A. D. 
1881, before me, the undersigned, a notary public within and for 
the county and State aforesaid, appeared John W. Smith, who 

264 is personally known to me to be the identical person whose 
name is subscribed to the foregoing articles of incorporation 
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as an incorporator, and has acknowledged the same to be his volun- 
tary act and deed for the purposes therein expressed. 
Given under my hand and notarial seal the day and year last 
aforesaid. 
| SEAL. | H. B. SCOTT, 
Notary Public. 
STATE OF ILLINOIS, | 


) a 88 : 
County of Cook, jf 


Elijah Smith, S. A. Kent, and John W. Smith, three of the directors 
named in the foregoing articles of association, being duly sworn, 
upon their vaths state that they are stockholders and directors in 
the said Kansas City, St. Joseph and Burlington Railway Company ; 
that there has been subscribed to the capital stock thereof at least 
one thousand dollars for each mile of completed and projected line 
of railway, and that subscription has been made in good faith, and 
that at least five per cent. of such thousand dollars per mile has 
been paid to the directors of said company in cash, and it is intended 

to operate and maintain the completed portion thereof and 
265 complete the projected portion and in good faith perform all 
the acts provided in the articles of association. 
ELIJAH SMITH. 
S. A. KENT. 
JNO. W. SMITH. 


Subscribed and sworn to before me this twenty-eighth day of May, 
A. D. 1881. 
[SEAL. ] ORSON SMITH, 
, Notary Public. 
Filed May 30, 1881, at 9 o'clock a. m. 
MICH’L K. McGRATH, 
Secretary of State. 
STATE OF MISSOURI, 88: 


I, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy of the articles of association of the Kansas City, St. Joseph 
and Burlington Railway Company and of the affidavit of three of 
the directors of said company thereto attached, filed May 30, 1881, 
as the same appears on file and of record as the law directs in my 
office. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State of Missouri. 

Done at office, in the city of Jefferson, this fourteenth day of 
266 April, A. D. eighteen hundred and eighty-three. 
(SEAL. ] MICH’L K. McGRATH. 
Secretary of State. 
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Report of Lacey, Master, as to Sup'l Deed. 


Report of H. Lacey, master, as to supplemental deed. Filed April 18, 
1882. 


In the United States Circuit Court, Eastern Division of Western 
District of Missouri. 


THE Farmers’ Loan and TRust CoMPANY ) 
vs. Ea. No. 297 
mY | ‘ “f . No. 2Y) . 
THE Buruincton & SourHwesterN Rartway Com- (“1 
PANY ef al. 


To the honorable judges of the United States circuit court, western 
district of Missouri: 

Harry Lacey, the master appointed by the decree of foreclosure 
herein filed May 19th, A. D. 1876, to sell the property covered by 
the mortgage foreclosed and described in said decree and to make a 
deed to the same to the purchaser thereof at said sale, respectfully 
reports that he advertised said property and sold the same on the 
30th day of November, A. D. 1880, as provided by said decree, and 
made a deed therefor, dated the 13th day of December, A. D. 1880, 

to Elijah Smith, trustee, the purchaser thereof, which deed 
267 was by the court or a judge thereof approved on July 5th, A. D. 

1881; that by an oversight said deed omitted to contain the 
exact description given in said decree, and this was not discovered 
until eaten and long after said deed had been approved and de- 
livered ; that said omission might affect materially the rights of the 
purchaser of said property at said sale, and to cover and remedy 
such omission he has executed and presents herewith a supple- 
mental deed to said property, and asks that the same be approved 
and delivered to the said purchaser, Elijah Smith, trustee. 

. HARRY LACEY, 

Master in Chancery. 
STATE OF Iowa, | 
Scott County, {* 


I, Harry Lacey, being duly sworn, on oath say that I have read 
the foregoing report and know the contents thereof, and the same is 
true as I verily believe. 

HARRY LACEY. 


Subscribed in my presence and sworn to before me by the said 
Harry Lacey this 4th day of March, A. D. 1882. 
[L. s.] JOHN H. QUINN, 
Notary Public, Scott Co., Iowa. 
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268 Supplemental Deed of Master. 
Supplemental deed of H. Lacey, special master. 
Master’s deed. 


This supplemental indenture, made this twenty-third day of Feb- 
ruary, A. D. 1882, between Harry Lacey, master in chancery of the 
circuit court of the United States for the western district of Missouri, 
party of the first part, and Elijah Smith, trustee, of Boston, Massa- 
chusetts, party of the second part, witnesseth : 

Whereas, in pursuance of a decree entered on the nineteenth day 
of May, A. D. 1876, by the circuit court of the United States for the 
western district of Missouri in a certain case then pending therein 
on the chancery side thereof, wherein The Farmers’ Loan and Trust 
Company was complainant and The Burlington and Southwestern 
Railway Company and others were defendants, the said master in 
chancery duly advertised according to law and the direction of said 
decree the premises hereinafter described for sale at public auction 
to the highest and best bidder at Unionville, in Putnam county, 
Missouri, at the north door of the court-house, between the 
hours of ten o'clock a. m. and four o'clock p. m. on the thirti- 
eth day of November, A. D. 1880; and whereas, at the time 

and place so as aforesaid appointed for said sale, the 
269 said master in chancery attended to make the same and 
offered and exposed said premises for sale at public auction 
to the highest and best bidder, and thereupon Elijah Smith, trustee, 
offered and bid therefor the sum of one million dollars ($1,000,000) 
in Linneus Branch bonds, and that being the highest bid offered, 
said master in chancery accordingly struck off and sold to said 
Elijah Smith, trustee, for said sum of bonds the said premises; and 
whereas said premises have not been redeemed from said sale: Now, 
therefore, in consideration of the premises, the said party of the first 
vart doth hereby convey unto the said party of the second part, his 
wal and assigns, the said premises, which are situated in the State 
of Missouri and described as follows, to wit: “All the real and per- 
sonal property of said Burlington and Southwestern Railway Com- 
pany in said Linneus Branch railroad, owned at the date of said 
mortgage and since acquired in any manner appertaining to said 
branch, and all the right, title, and equity of redemption therein, 
whether of said company or the stockholders thereof in said branch 
or any premises leased therewith ; all the branch railroads, includ- 
ing the premises leased, named in said mortgage, extend- 
270 ~=ing from the main line of said Burlington and Southwestern 
Railway Company, at or near Unionville,in the county of 
Putnam, in the State of Missouri, by the way of Linneus and Lex- 
ington to Kansas City, and by the line of said leased premises from 
Lexington to Butler, in Bates county, Missouri, and to such other 
point in Southwestern Missouri as was determined upon by the board 
of directors of said company, or however said branch line of said 
railroad, including said leased premises, may be described or built, 
15—253 
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including the right of way therefor, road-bed, superstructure, iron, 
ties, chairs, splices, bolts, nuts, spikes, and all the land and depot 
grounds, station-houses, depots, viaducts, bridges, timber, and ma- 
terials and property purchased an! to be purchased and otherwise 
acquired after the date of the mortgage for the construction and 
maintenance of said railroad, and all the engines, tenders, cars, 
and machinery, and all kinds of rolling stock owned at the date 
of said mortgage or thereafter purchased for and on account 
of said branch; all the revenues and income of said branch, 
and all the rights and privileges and _ franchises relating 
| thereto and property acquired in virtue thereof, then in 
271 possession or thereafter acquired, including machine shops, 

tools, implements, personal property thereon or along the line 
of said branch railroad, together with all the property acquired by 
said Burlington and Southwestern Railway Company by virtue of 
its lease of said Lexington, Lake and Gulf railroad, and which 
branch line of said Jeased road and premises extending from Union- 
ville by the way of Linneus to Kansas City and Southwestern Mis- 
souri is known and designated as the Linneus Branch of the Bur- 
lington and Southwestern railway; to have and to hold the saine, 
with all the appurtenances thereto belonging, unto said party of the 
second part, his heirs and assigns, forever. 


Witness the hand and seal of said party of the first part the day 
and year first above written. 
(Signed) HARRY LACEY, 


Master in Chancery. 


STATE OF Iowa, | a 
County of Scott, | ~~’ 


I, Whittaker M. Grant,a notary public in and for said Scott 

county, in the State aforesaid, do hereby certify that Harry Lacey, 

master in chancery of said United States circuit court for the 

272 western district of Missouri, who is personally known to me 

to be the same person whose name is subscribed to the fore- 

going instrument, appeared before me this day in person, and ac- 

knowledged that he signed, sealed and delivered the said instrument 

as his free and voluntary act as such master in chancery for the uses 
and purposes therein set forth. 


Given under my hand and seal notarial this 24th day of Febru- 
ary, A. D. 1882. 


[SEAL. |] WHITTAKER M. GRANT, 
Notary Public in and for Scott Co., Iowa. 
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Order on Report of Master as to Sup’'l Deed. 


Order of court on report of H. Lacey, master, as to supplemental 
deed. 


In United States Cireuit Court, Eastern Division of Western District 
of Missouri. At Chambers, April 6th, 1882. 
Tue FARMERS’ LOAN AND TRustT CoMPANY 
vs 
ry? ‘ 4 , N yal) 
Tue BURLINGTON AND SOUTHWESTERN RalIt- | Eq. No. 297. 
WAY COMPANY et al. 


This cause coming on to be heard upon the application of Harry 

Lacey, special master, appointed by the court in the decree of 

273 foreclosure herein to sell and make deed to the purchaser of 

the property therein described, to approve and deliver a sup- 

plemental deed executed to cure an omission in his original ik 

and the court being fully advised in the premises, hereby confirms 

and approves the said supplemental deed and directs the clerk of 

this court to spread the same upon the proper records of the court 

and to deliver the same with a duly certified copy of this order to 
the purchaser, Elijah Smith, trustee, or his attorney. 

GEO. W. McCRARY, 
Circuit Judge. 


Proceedings in Case of Smith, Ree’r, vs. Newman & Others. 


Proceedings, case 1377, Elijah Smith, receiver, vs. Henry L. New- 
man et al. Bill for injunction in Farmers’ Loan & Trust Co. vs. 
Burlington and Southwestern R’way Co. 


Bill. 


In the Cireuit Court of the United States for the Western District 
of Missouri. 


Tue Farmers’ Loan & Trust Co. 
vs. 


Tue Bur LINGTON & SouTHWESTERN RaILwAay COMPANY. 
sil] for injunction. 


274 Petition of Elijah Smith, receiver, for an injunction and a 
rule on certain persons herein named to show cause why 
they shall not be punished for a contempt of this court. 


Your petitioner represents that in the above-entitled action now 
pending in said court he was, in 1875, duly appointed by said court 
a receiver of all of the property, rights, & franchises of the Bur- 
lington & Southwestern railway, known as the Linneus Branch of 
said railway ; that the mortgage set up in the bill of the plaintiffs 
and sought to be foreclosed covered and included all of the rail- 
road, rights of way, property, and franchises of what is & was known 
as the Lexington, Lake & Gulf Railway Company, consisting 1n 
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part of a graded road-bed extending from Lexington, in La Fayette 
county, to Butler, in Bates county, & southwardly, and that since 
his appointment he has had said property in his control, custody, 
& possession, as directed and authorized by the order of this court; 
and that he has in no manner been discharged from his duties to 
take & hold the same until further orders of this court. 

But so it is, as your petitioner is informed and _ believes, that 

Henry L. Newman, of St. Louis, Mo., claims to have the right 
275 of possession thereof and to have acquired the same in some 
manner since the appointment of your receiver, and has 
attempted & is proposing to take and occupy said property in some 
way adverse to your petioner; that M.S. Cowles, of Bates county, 
W. H. Barrett, of Cass county, and E. H. Brown & Frank Playter, 
James I. Brooks, J. H. Nash, Joseph E. Young are setting up 
some adverse claim to that of your petitioner and are attempting, 
under some authority from said Newman or otherwise, to interfere 
with the right, title, & possession of said property, and are at- 
tempting to acquire from persons unknown to petitioner some por- 
tions of the right of way occupied by said road-bed or line of road 
through the pretence that the same did not belong to said Lexing- 
ton, Lake & Gulf Railroad Company, or that they have acquired 
some right through said company ; and petitioner is advieel that 
said persons or some of them have trespassed upon some portions of 
Said property and are making efforts to occupy the same for some 
uses adverse to the interests of petitioner & his beneficiaries, the 
plaintiffs and their “cestuis que trust;” that all of said acts and 
threats are adverse to the right & claims represented by your re- 
ceiver and in conflict with the same. 
276 Your petitioner therefore prays that an order may issue 
enjoining and restraining the said Henry L. Newman and the 
said J. W. Waddell and all the other persons herein named « all 
persons from attempting to interfere with any portion of the prop- 
erty of said Lexington, Lake & Gulf railroad, or which by the de- 
cree of this court was committed to the control of this receiver. 

And, also, that said defendant be required to appear at the next 
term of this court or such other time as the court may fix and show 
cause why they should not be punished for a contempt of this court 
in interfering with the property in its custody. 

Petitioner further prays that all acts of said defendants or either 
of them or those claiming under them touching either the title or 
possession of said property may be vacated, set aside, and held for 
naught and for such general relief as your petitioner may on the 
final hearing show himself entitled to. 

ELIJAH SMITH, Receiver, 
By P. HENRY SMYTH, His Counsel. 


Elijah Smith, being duly sworn, on his oath states that he is the 

petitioner named in the foregoing petition; that he is ac- 

277 quainted with the contents of said petition, and the state- 
ments thereof are true, as he verily believes. 


ELIJAH SMITH. 
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Subscribed in my presence and sworn to before me this 24th day 
of December, 1879. 
[SEAL. | GEO. F. HILTON, 
Notary Public. 


Order of Court. 


At CHAMBERS, Keokuk, lowa, December 24th, 1879. 
Having this day heard the foregoing application for an injunction 
and order to show cause, it is ordered and adjudged that the order 
restraining and enjoining the parties therejn named from setting up 
any claim or interfering with the possession of the receiver to the 
property named as prayed for issue under the seal of the court upon 
the filing of a bond in the sum of $1,000, to be approved by the 
clerk of the court. Said parties are also required to fo appear at the 
April term, 1880, & show cause why they should not be adjudged 

guilty of contempt of this court & punished therefor. 
GEO. W. McCRARY, 
Circuit Judge. 


978 Writ of Injunction, &e. 


Unirep STATES OF AMERICA, 
Eastern Division of the Western District of Missouri. 


Injunction. 


The President of the United States of America to Henry L. Newman, 
M.S. Cowles, E. H. Brown, W. H. Barrett, Frank Playter, James 


S. Brooks, J. W. Nash, Joseph E. Young, and J. W. Waddell: 


Whereas it has been represented to the Honorable George W. 
McCrary, judge of the eighth judicial cireuit, sitting at chambers. 
in the city of Keokuk, Iowa, on the 24th day of December, A. D, 
1879, that in the year 1875 Elijah Smith was by this court appointed 
receiver of all the property, rights, and franchises of the Burlington 
and Southwestern railway, known as the Linneus Branch of said 
railway, by an order entered of record in case No. 297, entitled 
Farmers’ Loan and Trust Company vs. Burlington and Southwestern 
Railway Company and others; that the mortgage set up in the bill 
of plaintiffs in said cause and sought to be foreclosed covered and 
included all of the railroad, right of way, property, and franchises of 

what is and was known as the Lexington, Lake and Gulf 
279 Railway Company, consisting in part of a graded road-bed 

extending from Lexington, in La Fayette county, to Butler, in 
Bates county, and southwardly, and that since his appointment he 
has had said property in his control, custody, and possession, as di- 
rected and authorized by the order of this court, and that he has in 
no manner been discharged from: his duties to take and hold the 
same until the further orders of this court; 

And whereas it bas been further represented, on information and 
belief, that Henry L. Newman, of St. Louis, claims to have the right 
of possession thereof and to have acquired the same in some manner 
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since the appointment of said receiver, and has attempted and is 
proposing to take and occupy said property in some way adverse to 
said receiver; that M. S. Cowles, of Bates county, W. H. Barrett, of 
Cass county, and E. H. Brown, Frank Playter, James I. Brooks, J. 
H. Nash, and Joseph E. Young are setting up some adverse claim 
to that of said receiver, and are attempting, under some autho” vy 
from said Newman or otherwise, to interfere with the right, title, and 
possession of said property, and are attempting to acquire from per- 

sons unknown to said receiver some portions of the right of 
280 way occupied by said road-bed or line of road through the 

pretense that the same did not belong to said Lexington, Lake 
and Gulf Railroad Company, or that they have acquired some right 
through said company ; 

And whereas said receiver alleges he has been advised that some 
of said persons have trespassed upon some portions of said property 
and are making efforts to occupy the same for some uses adverse to 
the interest of said receiver and his beneficiaries, the plaintiffs in 
said cause and their “ cestuis que trust; ” that all said acts are adverse 
to the rights and claims represented by said receiver and in conflict 
with the same: 

Now, therefore, this is to strictly command and enjoin you, the 
said Henry L. Newman, M. S. Cowles, E. H. Brown, W. H. Barrett, 
Frank Playter, James I. Brooks, J. H. Nash, Joseph E. Young, and 
J. W. Waddell, your agents, servants, and employes, and all persons 
acting with you and for you or at your instigation, from setting up 
any claim or interfering with the possession of the receiver to the 
property above named. 

And if is further ordered that you appear at and before this court 
at its next term, to be begun and held at the city of Jefferson, in 

said district, April 19th, 1880, then and there to show cause 
281 why you should not be adjudged guilty of contempt of this 
court and punished therefor. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 2d day of January, A. D. 
eighteen hundred and eighty. 

Issued, at oftice, in the city of Jefferson, in said district, under the 
seal of said circuit court, the day and year last aforesaid. 

[L. s.] H. C. GEISBERG, 
Clerk of said Court. 


Marshal’s Return. 


I hereby certify that | executed this writ by delivering true copies 
of it to Henry L. Newman, at St. Louis, Mo.; James J. Brooks, at 
Kansas City, and E. H. Brown, at Pleasant Hill. ‘The other defend- 
ants herein named, to wit, M. 8S. Cowles, W. H. Barrett, Frank Play- 
ter, J. H. Nash, Joseph E. Young, and J. W. Waddell, not found. 

Done, at Kansas City, west. dis. of Mo., this 12th day of April, 


1880. | 
C. C. ALLEN, 
U. 8S. Marshal, 
By R. M. ELLIOTT, Deputy. 


| 
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282 Answer of E. H. Brown. 


In the Cireuit Court of the United States for the Western District of 
Missouri, at Jefferson City. 


THe Farmers’ Loan & Trust ComPpANy 
Us. 
THe Burwuincton & SouTHWESTERN R’y Co. 
Separate answer of k. H. Brown. 


The separate answer of E. H. Brown, one of the parties named in 
the petition, filed by Elijah Smith, as receiver, in the above- 
entitled cause. 

Now comes E. H. Brown, one of the parties named in the petition 
of Elijah Smith, receiver, in this cause, and files this his separate 
answer to said petition, and, for answer thereto, denies each and 
every allegation in said petition charging him, his associates, agents, 
servants, employees, or persons acting with or for him, with setting 
up or attempting to set up any claim whatever adverse to the claim 
of said petitioner or to the claim. of any other person or any 
claim at all of any kind whatever to any of the property, rights, 
or franchises of the Burlington and Sbduthwestern railway, the 
Linneus Branch of said railway, or of the Lexington, Lake 

and Gulf Railway Companies, or either one of them, or 

283 toany of the property, rights, or franchises mentioned in said 

petition, either under authority from the said Henry L. New- 
man or otherwise; and this defendant avers that he knows nothing 
as to what claims the said Newman may have to said property, but 
he does know and does aver that he, his associates, agents, em- 
plovees, & those acting with him, have not, nor do they pretend to 
have, any claim, right, title, or interest in or to the said property In 
said petition mentioned or to any part thereof; and this defendant, 
further answering, avers that neither he, his associates, agents, em- 
ployees, or those acting with him, have ever entered upon, taken 
possession of, or in any manner whatever interfered with any of the 
said property, rights, franchises, &c., mentioned in said petition, or 
any part thereof, nor have they threatened to, or do they intend to, 
do so now or at any other time. 

Wherefore this defendant says he is not now and never has been 
guilty of any of the acts charged in said petition, and he now dis- 
claims any and all intention of ever doing either or any of the said 
acts, and respectfully submits himself to the judgment of this hon- 
orable court as to whether or not he should be adjudged guilty of 
contempt of this court. 

E. H. BROWN. 


284 Subscribed and sworn to before me this 19th day of April, 


A. D. 1879. 
GEO. W. McCRARY, 
Circuit Judge. 
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Answer of Jas. I. Brooks. 


In the Circuit Court of the United States, Eastern Division of the 
Western District of Missouri. 


THe FARMERS’ on AND Trust CoMPANY 
‘ ’ = O 1377 
Tue BURLINGTON AND etc IS RAILWAY get ( by 
# PANY. ~ 


And now, at this day, comes James I. Brooks, by his attorneys; 
and the said James I. Brooks now, and at all times hereafter, saving 


i to himself all and all manner of benefit or advantage of exception 
{ or otherwise that can or may be had or taken to the manv errors, 


uncertainties, and imperfections contained in the rule to show cause 
\ issued herein January 2nd, A. D. 1880, and to the illegal manner in 
| which said rule to show cause was made and issued, “for answer to 
said rule or to so much thereof as said James L. Brooks i is advised it 
i is material or necessary for him to make answer to, answering, 


i ’ saith: 

| 985 That he has no knowledge or information whether the said 
i Flijah Smith, receiver bas, since his appointment as such re- 
i ceiver, or at any other time, had the control, custody, or possession 
, of the railroad, rights of way, property, and franchises of what is 
i and was known as the Lexington, Lake and Gulf Railway Com- 
\ pany, consisting in part of a graded road-bed, extending from Lex- 
i ington, in La Fayette county, to Butler, in Bates county, and south- 


| wardly, or any part thereof. 
i And said James I. Brooks denics that he bes at any time attempted 
{ or is attempting in any manner to interfere with the possession . 
y said receiver of said property or of any part thereof, or that he a 
| any time has trespassed or that he is trespassing in any manner 
i upon said property or any portion thereof, or that he has made or 
i | is making any efforts to occupy the same. 
| Wherefore said James I. Brooks prays that said rule be discharged 
| and that he be hence dismissed without day, with his reasonable 
| costs and charges in this behalf most wrongfully sustained. 
| JAMES I. BROOKS. 


gn a es IONIC 


Subscribed and sworn to-before me this 27th day of April, A.,D. 
1880 


it [L. s.] JOHN G. STETSON, 
| Clerk U. S. Circuit Court, Mass. Dist. 
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286 | Report of Receiver. 
Report of Elijah Smith, receiver. 
United States Circuit Court, District of Iowa. In Equity. 


Joun W. Brooks and ALpHeus Harpy 
vs. a 
ry J 4, ’ F N . yf " 
Tue BURLINGTON & SOUTHWESTERN RAILWAY CoMPANY 0. O04. 
: et al. 
Report. 

And now comes Elijah Smith, receiver in the above cause, and 
respectfully submits the following as his final statement and report : 
Earnings and expenses. 

The total amount of earnings have been._--~-.-.--- - 1,042,524 46 
TORGE GHD sence cicienitiscladittceminne ike ee 1,059,468 54 
Receipts and disbursements—operating ac. 


Total receipts from operating the roads have been_.-. 1,292,338 11 


7Otal disbureements...........+.- siccietininuaaieas a 1,259,547 77 
Receipts and disbursements—* gap.” 

Receipts, being from sale of receiver’scertificates. 176,488 93 

287 Amount expended for work on the gap..-.-.. 186,140 21 


_ Making total receipts and disbursements, including the gap, as 
follows: 

TORN w. cccwsrnciciomtinnisitininniiiiimenenteneicnaei ain 1,468, 
NO aa ins cdais'ns seins ses veenioncinen sesh eects mee 


777 ~O4 
87 98 


The statement of earnings and expenses, as also of receipts and 
disbursements, embrace- the whole period from the date of his taking 
possession, viz., October 16th, A. D. 1875, of the railroad and prop- 
erty to the time of its being sold under decrees of foreclosure issued 
by this court. 

The main line in Iowa was sold November 27th, 1880, by Wil- 
liam T. Love, special master. 

The main line in Missouri was sold November 30th, 1880. 

The branch line in Missouri was sold November 30th, 1880, both 
of the latter by H. Lacey, special master. 

Monthly detailed statements have been regularly filed from time 
to time of the earnings and expenses, as well as of the receipts and 
disbursements, so far as the operating of the road for the whole 
period is concerned, and are now on file in this court. 

These statements, with proper vouchers for all the pay- 
288 ments made, have been examined and reported upon by P. 
T. Lomax, a special master for this purpose appointed by the 
court. 
16—253 
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The statement of expenses includes the amount expended from 
time to time under instructions of the court for work on bridges, 
track repairs, right of way, &c., as well as for back taxes which were 
unpaid when the present receiver took possession, as well as current 
taxes to the tinre of the sale; also some back claims which were left 
unpaid by the former receiver, which had to be paid. 

The amount expended for the construction of the gap, being an 
unfinished link of about (22) twenty-two miles of road in Sullivan 
county, was, as above shown to be, $186,140.21. 

To provide means for doing this work the court authorized the 
issue of receiver’s certificates of indebtedness, which were to bea 
prior lien upon the whole property, to bear not to exceed (8%) eight 
per cent. interest and the issue to be not over ($200,000) two hun- 
dred thousand dollars. Under this-order and authority there were 
issued $174,800.00 certificates of indebtedness, dated July Ist, 1876, 
bearing interest at the rate of seven per cent. per annum and having 

five years to run. 
289 There was realized from*the sale of these certificates the 
sum of $176,438.95. They were sold at par, the difference 
between the amount of the certificates issued and cash received viz., 
$1,638.93, being for accrued interest collected from purchasers at the 
date of sale. 

A detailed statement of the cost of constructing the gap ‘has been 
filed in this court with report of H. Lacey’s, special master’s, report 
upon the same. 

The balance of the receiver’s certificates which were authorized 
and which were signed by the court will be returned to the court 
cancelled. 

it was expected to receive upon the completion of the unfinished 
gap and to aid in paying for the same forty thousand ($40,000) dol- 
lars in the seven per cent. bonds of Sullivan county, Missouri, that 
being the balance of a subscription of $200,000 made on the Ist day 
of May, A. D. 1871, to aid in building the road through the said 
county. 

The right to receive the bonds became a matter of considerable 
litigation. 

Eighteen of the bonds were obtained by attaching creditors under 
suits pending in the State courts when the receiver was appointed. 

Twenty-two of the bonds were ordered placed in the hands of 
290 H.C. Geisberg, the clerk of the U.S. circuit court for the 

western district of Missouri, pending the litigation as to the 
rights of the various parties in the matter. The record of the court 
for the western district shows fully the question involved, and it is 
not necessary to mention here. 

The case was carried to the U.S. Supreme Court and decided ad- 
verse to the receiver. 

No work was ever done or money raised under the order of the 
court authorizing the construction of about fourteen (14) miles of 
road between Pulaski, Davis county, lowa, and Moulton, Appanoose 
county, Iowa, satisfactory terms having been made for continuing 
the use of the track of the North Missouri road (now Wabash, St. 
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Louis and Pacific, being a reduction from the terms of the contract 
price at the time the order to build was applied for). 

In keeping the accounts and also in operating the road one set of 
accounts have been kept for the whole line. Although it has been in 
possession of two courts, lowa and Missouri, the road in the two 
States has been operated as one entire line of railroad. This matter 

was fully considered at the time of taking possession, when the 
291 two roads were disconnected, and also after the completion of 

the “gap,” under orders of the court, and it wasdecided not wise 
or necessary to run the roads in lowa or Missouri as separate proper- 
ties or to keep two sets of accounts, which would have involved more 
trouble and more expense than the very light business of the road 
would warrant. 

The relations of the two pieces of road as well as their ownership 
made it seem certain that they must after litigation had ended be 
purchased and owned as one road in one interest and become one 
consolidated road. 

This has proved to be the fact, and had it been otherwise, and 
had any necessity occurred to make a separation of the accounts 
necessary, it could have been done with sufficient accuracy. 

The regular monthly statement rendered from time to time, as 
well as the statements in this final report, embraces the operation 
of the whole line of road in both States of Iowa and Missouri, and 
have been filed in the courts of the respective States having charge 
of the property. 


Assets and liabilities. 


A statement of assets and liabilities, also filed herewith, show- 


ing— 


BI iivnitineiieinniiietinme cwnmené. 42.803 00 
292 = Liabilities....- lili ceaercseneree een nesnighiiiaiaieninias 99,525 65 
Shewineg & GtGelt 66 ..0.< conc ce cones: Gee 


This is in addition to the outstanding $174,800 receiver’s certifi- 
‘ates, which are assumed and will be provided for by the purchasers 
of the property. 

The cash and other assets were turned over to the purchasers of 
the property, who organized a new company, which company has 
assumed and largely paid off the liabilities that are claims against 
the receiver or prior liens against the property. 

There is, in addition to the above liabilities which are shown on 
the books of the company, a number of contingent liabilities, which 
have not yet become established, some being in litigation ; some have 
been referred by the court to a master. 

The largest and most important claim of this character is for 
taxes in the State of Missouri, which amount now to about ($25,000) 
twenty-five thousand dollars, without including the penalties. 

The company has claimed to be exempt from all taxation in the 
State of Missouri under the provisions of the charter under which 
it built and operated its road in that State. This question is now 
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being litigated, and isat present in the United States Supreme 
293 Court, where a favorable decision is expected. 

A question has arisen about a portion of these taxes, viz., 
those for school and railroad purposes, as to their possibly not being 
included in or intended to — covered by the exemption in the char- 
ter referred to. In view of some decisions in connection with the 
Hannibal & St. Joseph Railroad Co., which company is operated 
under a similar charter, the school tax, amounting to $7,884.05, 
seven thousand eight hundred and eighty-four dollars and five 
cents, has been settled, the counties waiving the penalties and accept- 
ing the amount of the tax. Some discussion has been had about 
the matter of the railroad tax, but as yet no conclusion has been 
arrived at with regard to paying it. The amount of this tax is about 
$8,000.00, eight thousand dollars, without adding any penalties. 

There is a claim for damages amounting, with interest, now to 
about $4,000.00, which was a judgment obtained in 1873 for killing 
a person named Hannamore before the road went into receiver’s 
hands. An effort is being made to make the claim a prior lien 

under the Iowa statutes, although the accident took place and 
294 judgment was recovered in Missouri. This case is also in the 

United States Supreme Court, where it went on a divided 
opinion from this court. 

The other claims of importance are the claims of R. F. Hos- 
ford, $2,000.00; N. P. Sunderland, $2,582.20; and James Putman, 
$2,795.00, which are for salaries for services rendered the company 
some two years before the road went into the receiver's hands. 

These claims have not been considered as liens against the prop- 
erty, and it is not believed that thay can possibly be sustained. 
They have been referred to P. T. Lomax, special master, and his 
report upon thei will soon be made. 

There is an old judgment obtained by one John Cross for $1,023.74. 
This judgment was got in August, 1874, but which is now being 
contested in the supreme court of the State of Iowa, and it is not 
thought the judgment will stand. There is a claim against receiver 
for some ties which, under the decree of sale, were ordered to be sold 
for the benefit of the claimants, but the claim is resisted on the 
ground that the ties were not found or used by the receiver. The 

case is now in the U.S. circuit court at Jefferson City; it 
295 amounts to $1,318.00. There are two claims filed in the court 

at Jefferson City, one, by H. L. Newman, for $17,750, and the 
other, by Tilton Davis, for $5,000. These claims grew out of cer- 
tain negotiations in connection with an old grade south of the Mis- 
souri river, known as the Lexington, Lake & Guif R. R. An order 
of the court, at Jefferson city, was obtained on March 20th, 1880, 
with reference to an issue of receiver’s certificates to build the road, 
and agreements were entered into with the said parties, Newman 
and Davis, by which they were to be paid out of the proceeds 
of such certificates or out of any earnings or proceeds of 
the sale of said road south of the Missouri river, but on 
no account to be any lien against any other part of the road or 
property. No road was ever built under said order, no money ever 
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received or earned on account of it, and no money ever came into 
the receiver's hands by reason of any sale of it, and nothing ever re- 
ceived by reason of said order of March 20th, 1880. The agreement 
and a report of the receiver’s doings under said order has been filed 
in the circuit court for western district of Missouri, at Jefferson City, 
where the claims have been filed and where answers have been 
filed to the claims of the parties. There are some claims 
206 pertaining to right of way and some old stock claims remain- 
ing unsettled. 

[t is not possible to give the amount of unadjusted right of way, 
but it is being ascertained as rapidly.as possible, and will be settled 
for by the new company now in possession of the property. 

The stock claims are few in number and not for a large amount— 
probably not in all to exceed $1,000—and efforts are being made to 
adjust and settle them as rapidly as possible by the new company. 

[n addition to the above are the trustees’ expenses for foreclosure, 
which, with all the other claims herein mentioned, which are proper 
claims against the receiver for operating the road or which are prior 
liens against the property, are to be settled by the parties who pur- 
chased the property and organized the present company which is 
now operating the road. 

There is also a claim of H. Martin for $114.65, which is in the 
hands of P. T. Lomax, special master, for report. 

There is a claim for legal services for $106 — favor Trimble, Ca- 
ruthers and Trimble, and an old claim — favor Lea and Beaman 

for $185, not yet settled. 
297 ELIJAH SMITH, 
Rec’r Burlington & Southwestern R’way. 


Subscribed & sworn to by Elijah Smith, receiver, this 18th day of 
April, A. D. 1882. 
[L. s.] H. B. SCOTT, 
Notary Public. 


Deposition of Elijah Smith. 


Int. 1. What is your name, age, and place of residence? 

Answer. Elijah Smith is my name. I am forty-two years old ; 
iny residence is in city of Boston. 

Int. 2. Are you the Elijah Smith who was appointed receiver in 
this cause or not? 

Answer. I am. 

Int. 3. State if you were present at the master’s sale of the Lin- 
neus Branch of the Burlington & Southwestern railway, on the 
s0th of November, 1880. 

Answer. I was. 

Int. 4. State whom you represented and what you did at that 

time. 
298 Answer. I represented the bondholders of the Burlington 
& So’western Railway Company. I bid off the property for 
them, acting as their agent. 
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Int. 5. State,whether your bid, as trustee, was for bonds or for 
cash and what your authority in the matter was. 

Answer. My bid was for bonds; my authority was from the 
owners of the bonds. 

Int. 6. State how said bid was paid off. 

Answer. I understand the attorney for the trustees named in the 
mortgage arranged a settlement with the court. The bonds were 
placed in my hands for the trustees, to enable them to make the 
purchase, & are now subject to the order of the court. 

Int. 7. State what money, if any, came into the hands of the re- 
ceiver by reason of said sale. 

Answer. None whatever. 

Int. 8. State if any money was paid to the trustee by reason of 

the same. 
299 Answer. No money was ever paid. 

Int. 9. State‘what money, if any, ever came into the hands 
of the receiver from that part of ihe road lving south of Lexington, 
Missouri, known as the Lexington, Lake & Gulf railroad, in any 
way; and, if so, in what way. 

Answer - None. 

Int. 10. State if said Lexington, Lake and Gulf railroad was taken 
into consideration in the said purchase by you as trustee; and, if so, 
how. 

Answer. It was not. 

Int. 11. State if during the receivership any part of said Lexing- 
ton, Lake & Gulf railroad was in any manner used, or if any rev- 
enues ever in any way arose therefrom. 

Answer. No part was ever used, & no revenue was ever derived 
therefrom. 

Int. 12. State if said sale was made strictly in accordance with the 
decree under which the master was acting, so far as you are 

aware. 
300 Answer. It was. 

Int. 13. State any other fact within your knowledge touch- 
ing the matter in controversy, of interest to either party, as fully as 
if you bad been specially and fully interrogated in reference “os dy 

Answer. I know nothing further. 


ELIJAH SMITH. 


eo 
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Decree Appointing Receiver & Authorizing Issue of Certificates. 


Decree appointing Elijah Smith receiver & authorizing the issue of 
$200,000 certificates. 


In the Cireuit Court of the United States for the District of Missouri. 


JoHN W. Brooxs and Atpueus Harpy 
Us. 
THe BuRLINGTON & SOUTHWESTERN Raritway Company et al. 
and 
THe FARMERS LOAN AND Trust CoMPANY 
vs. 
THe BuRLINGTON & SOUTHWESTERN Rattway Company ef al. 


301 Now come the plaintiffs, by their attorneys, Grant & Smith, 

and the defendants, The Burlington and Southwestern Rail- 
way Company, Orwine W. Potter, Geo. H. Wyman, T. C. Owen, & 
Samuel R. Mumford, executors of the estate of Eber B. Ward, de- 
ceased ; J. W. Barnes, J. N. Martin, S. & J. C. Atlee, & John O. 
Smyth, by Owen, Smyth, Hall, Blake & Hedge, their attorneys, and, 
by consent of said parties, the following decree is made: 

Gen’l N. B. Baker, a receiver appointed by the Federal court, hay- 
ing resigned, by the consent & approval of the parties, plaintiffs «& 
defendants, Elijah Smith is appointed receiver of all the property of 
the Burlington & Southwestern Railway Company which is situated 
within the western district of Missouri, and all real & personal prop- 
erty, books, papers, vouchers, moneys, & accounts of said corpora- 
tion; and said Elijah Smith presents his bond as such receiver, 
which is approved by the judge signing this order; and said receiver, 
Baker, & all persons having possession or control of any of the prop- 
erty of said corporation in Missouri or elsewhere under the control 

of this court are required to deliver the same to said Elijah 
302 Smith. It isorderedand adjudged that Elijal: Smith, the afore- 

said receiver, is authorized & empowered to borrow any sum 
of money, not exceeding two hundred thousand dollars, to be a pre- 
ferred lien on all the property of said railway company in Mis- 
souri over all creditors by judgment or mortgage lien, which sum of 
money, or so much of it as may be required, is to be expended by 
said receiver under the direction of this court, and all the accounts 
therefor to be audited & approved by one of the judges of this court, 
or a master to be appointed by one of said judges, in building, com- 
pleting, & equipping the unfinished portion of said railway between 
Unionville & Laclede or Stanley City, in Missouri. 

And said receiver is authorized to issue receiver's certificates of 
indebtedness or bonds, with interest, payable semi-annually, & run- 
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ning for a time not exceeding ten years, which said receiver's certifi- 
cates or bonds may hereafter, by consent of the holders thereof, be 
exchanged for bonds or other securities of any corporation which 
may become the purchaser of said railway property on any sale 
thereof which may hereafter take place by order of this court. 

And said receiver shall, within forty days from the date of 
his appointment, prepare & file in this court a complete in- 
ventory of all the rent & personal property of said railway 

corporation, and of all the debts & obligations of said corporation 
in the order of liens or preference; and said receiver is required to 
protect, preserve, & use and operate said railway property for the 
benefit of the owners thereof and for public use, and it is ordered 
that he make to this court, on the 15th day of each month, or as soon 
thereafter as the accounts can be prepared, an account current of the 
receipts & operating expenses of said road and file the said ac- 
count with the clerk thereof. 

And he is also directed to make monthly reports of the expend- 
itures in building, completing, & equipping the said unfinished 
part of the said road, and to keep the moneys borrowed by virtue 
hereof separate from money received from other sources. 

And the said receiver is hereby authorized to pay all due and un- 
paid taxes now existing against said railway company, and to pros- 
ecute & defend all suits in law or in equity in which the interests of 
the property or parties are involved. 

The certificates of indebtedness herein authorized to be 

304 created are the certificates authorized to be issued by the cir- 
cuit court of the United States for the district of lowa, and 
there are to be only two hundred thousand dollars issued by the 
joint authority of both courts, and all of them are to be counter- 
signed by the clerk of the circuit court of the United States for the 
district of Iowa, who is required to keep a registry of the same. 

And the court also reserves to itself the right to adjust the equities 
of the application of the prior lien of two hundred thousand dollars 
hereby created between the main line and the branch of said railway 
should any difficulties hereafter arise, without, however, diminishing 
the security of the certificates hereby created. 

And the rights of Wells, French & Co., claiming a mechanics’ 
lien in the State of Missouri, are reserved and not to be affected by 
the lien herein created by reason of said certificates. 


JOHN F. DILLON, Judge. 
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305 Bill of Complaint in Case F. L. & T. Co. vs. B. & 8S. W. R’y Co. 
& Others. 


Receiver’s evidence. 


Circuit Court of the United (States) for the Western District Court of 
Missouri. 
THe FarMeERS’ LOAN AND Trust CoMPANY 
vs. 
THe Buriuinaton & SourHwesterN Rartway Company, Joun W. 
Brooks, Atpneus Harpy, and James F. Joy. 


Bill in equity. 


To the judges of the cireuit court of the United States for the western 
district of Missouri: 

The Farmers’ Loan and Trust Company, a corporation for pecu- 
niary profit created by and a citizen of the State of New York, 
brings this bill in equity against the Burlington and Southwestern 
Railway Company, a corporation for pecuniary profit created by 
and a citizen of the States of Missouri and lowa, John W. Brooks 
and Alpheus Hardy, citizens of the State of Massachusetts, and 
James I’. Joy and Eber B. Ward, citizens of the State of Michigan. 

1. And the said plaintiffs complain that the said Burlington and 

Southwestern Railway Company, owning a line of railroad, 
306 partly constructed, extending from Burlington, in the State 

of Iowa, to or north of St. Joseph, in the State of Missouri, 
and being desirous of building a branch of said road, called the 
Linneus Branch of the Burlington and Southwestern Railway Com- 
pany, did, on the first day of April, A. D. 1872, execute and deliver 
to the said plaintiffs, The Farmers’ Loan and Trust Company of the 
City of New York, a deed of trust or mortgage, which the plaintiffs 
are ready to show to the court and a copy of which is annexed to 
this bill, to secure bonds, which it thereafter executed and delivered, 
to the extent of twenty thousand dollars per mile of road built, 
principal and interest payable in gold. 

And said deed of trust did grant, bargain, sell, and convey to the 
said plaintiffs all the present and in future to be acquired property 
of or in any manner pertaining to the said Linneus Branch of the 
Burlington and Southwestern Railway Company, and all the right, 
title, interest, and equity of redemption therein, whether of said 
company or the stockholders of the said branch, included the prem- 
ises leased of the Lexington, Lake and Gulf Railroad Company, 
now made and to be constructed, extending from the main line of 

said Burlington and Southwestern railway at or near Union- 
307 ville, in the county of Putnam, in the State of Missouri, by 
the way of Linneus and Lexington to Kansas City, and by 
way of said line of leased premises from Lexington to Butler, in 
Bates county, Missouri, and to such other point in Southwestern 
Missouri as may be determined upon by the board of directors, or 
however said branch line of road, including said leased premises, 
17—253 
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may be described or built, including the right of way therefor, road- 
bed, superstructure, iron, ties, chairs, splices, bolts, nuts, spikes, and 
all the land and depot grounds, station-houses, depots, viaducts, 
bridges, timber, and materials and property purchased and to be 
purchased or otherwise acquired for the construction and mainte- 
nance of said branch railroad, and all engines, tenders, cars, and 
machinéry, and all kinds of rolling stock now owned or to be there- 
after purchased bv said party of the first part for and on account 
of said branch railroad ; all the revenue and income of said Linneus 
Branch, and.all the rights, privileges, and franchises relating thereto 
and properly acquired by virtue thereof, now in possession or there- 
after to be acquired, including machine shops, tools, implements, 

and personal property of every kind acquired by said Bur- 
3808 — lington and Southwestern Railway Company by virtue of its 

lease of said Lexington, Lake and Gulf Railroad, and which 
branch line of road and leased premises extending from the said town 
of Unionville by the way of Linneus and Lexington to Kansas 
City and Southwestern Missouri, as before set forth, was & is known 
and designated as the Linneus Branch of the Burlington and South- 
western Railway Company : 

To have and to hold said premises and every part thereof, and 
appurtenances, to said Farmers’ Loan & Trust Company of the City 
of New York and its successors in trust or assigns upon the follow- 
ing express trust: That if said Burlington and Southwestern Rail- 
way Company should fail to pay or cause to be paid the principal or 
any part thereof or any ofthe interest on any of the bonds secured or 
intended to be secured thereby at any time.when and where the 
same might become due and payable according to the terms thereof, 
and for sixty days thereafter, all of said bonds, both principal and 
interest, should become due and payable at the option of the holder, 
und at the request of the holders of one-tenth of said bonds then un- 
paid and outstanding said trustee and its successors or assigns might 
enter and take possession of all the mortgaged property and as attor- 

neys-in-fact or agents of the grantors have, use, and employ the 
309 same, making needful repairs and additions, & after deduct- 

ing expenses pay the balance of the proceeds pro rata among 
the bondholders; or the said trustees, at their discretion, might and 
on the written request of one-tenth of the holders of said bonds unpaid 
should cause said premises to be sold at public auction at the city of 
St. Louis, in said State of Missouri, giving sixty days’ notice thereof 
by publish- the same at least once a week for eight successive weeks 
in two of the principal newspapers published in Boston and New 
York and one published in St. Louis, Missouri, and one in Burling- 
ton, lowa, and upon such sale to execute and deliver a deed sufficient 
to convey the title to said property and bar the equity of redemption 
of the defendants; and, after deducting expenses and costs and a 
reasonable compensation to the trustees and indemnity for liability 
as trustee, to apply the proceeds of the sale in payment of interest 
and principal of the bonds and any surplus to the grantors. 

The said trust mortgage was duly recorded in the various counties 
of Missouri through which said branch road ran. About ten miles 
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of said branch is completed and-a large amount of work is done on 

the same; that one million five hundred thousand dollars 
310 of said bonds, payable on Ist April, 1897, in sums of one 

thousand dollars each, numbered from one to fifteen hundred, 
lave been issued, payable to bearer, with interest payable in gold 
coin of the United States at 7 per cent., free of Government tax, with 
coupons for said interest payable, free of Government tax or duty, at 
the company’s agency in New York or London, on presentation of 
the coupons, interest payable on the first days of April and October 
in each year. 

And said defendants neglected to pay the interest due on said 
bonds to the amount of one million five hundred thousand dollars 
on the first day of April, 1875, and each instalment of interest since 
that date, and at least one-tenth of the holders have elected to hold 
the principal & interest of said bonds due and payable, and by the 
terms of said bonds and said deed of trust the whole of said prinei- 
pal and interest has become due & payable and remains unpaid for 
more than sixty days. 

2. The plaintiff avers that the said Brooks, Hardy & Joy claim 
some interest in the premises mortgaged or some part thereof by 
reason of a first mortgage on the main line of said road; that the 

whole of said branch, finished and unfinished, is within the 
311 said circuit; that only about ten miles of said branch is com- 

pleted and in operation, and a large amount of work has 
been done on the unfinished portion thereof; that said Eber B. 
Ward is in the actual possession of said branch, using and operating 
the same, under some claim of title subsequent to the title of the 
plaintiffs ; that said corporation has become insolvent and unable to 
pay its debts; that there is now due to the plaintiffs, as trustees under 
said mortgage, the sum of one and a half million dollars, with inter- 
est at seven per cent, all in gold coin, from the lst April, 1875; that 
said defendants ought to pay said sum which is due under said deed 
of trust or mortgage for principal and interest or release the equity 
of redemption in the premises, which they refuse to do. 

All which is contrary to equity. 

To the end, therefor-, that said defendants may, if they can, show 
why your petitioners should not have the relief prayed, and may full 
answers make to all the allegations of this bill, but not under oath, 
which is waived, your petitioners pray for a writ of subpoena in 
chancery, to be issued out of this court directed to said defendants, 
commanding them to appear and answer this bill on a day named 

in said subpeena, that an account may be taken of what is 
312 dueand owing to the plaintiffs, as trustees, for said bond- 

holders uader said mortgage or trust deed for both principal 
and interest; that the defendants may be decreed to pay the same, 
in gold, together with costs, by a short day to be appointed by the 
court for that purpose, your petitioners being ready and willing on 
such payment to release & reconvey said property by proper deed ; 
and in default of payment of said debt, interest, & costs by said 
day, that the defendants and all others claiming under them be 
barred and foreclosed of their equity of redemption, and said mort- 
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gaged premises be.sold by a special master to be appointed by this 
court and the proceeds applied to payment of said debt, and such 
other relief as the plaintiff’s case may require. 

GRANT & SMITH, Solicitors. 

J. F. TRACY, Of Counsel for PU. 


Mortgage. 


For mortgage attached to the foregoing bill in equity see page 93 
of this transcript. 


dD CT CE of Fore closure. 


Decree of foreciosure, dated May 19th, 1876, for which see page 120 
of this transcript. 
Deposition O} ky. Smith. 


Deposition of Elijah Smith, for which see page 297 of this 
313 ‘transcript. 


Report of Master. 


teport of H. Lacey, special master, for which see page 171 of this 
transcript. 
Deposition of Harry Lacey. 


Interrogatory 1. What is your name, age, and place of residence? 

Auswer. Harry Lacey ; age, 30 years; residence, Sioux Falls, Min- 
nehaha county, Dakota Territory. 

Interrogatory 2nd. What had you to do, if anything, with the sale 
of the Linneus Branch of the Burlington & Southwestern Railway 
on the 30th of November, 1880? 

Answer. I sold the same under decree of foreclosure by virtue 0! 
an appointment as master in chancery of the United States circuit 
court for the western district of Missouri at the time mentioned in 
the interrogatory. 

Interrogatory 5rd. State who were present at said sale, and what, 

if anything, was said about that part of the line known as 

314 the Lexington, Lake and Gulf Railroad south of Lexington. 
Answer. Present at time of sale were Elijah Smith, receiver 

of the Burlington and Southwestern Railway ; John W. Smith, gen- 
eral superintendent of that road; P. Henry Smyth, attorney for the 
said receiver, and some 30 or 40 others, whose names I disremember 
and are unknown to me; there was conversation concerning the 
sale of the Linneus Branch of the Burlington and Southwestern 
railway, known as the Lexington, Lake and Gulf Railroad, south of 
Lexington ; my impression is that only that portion of the Linneus 
Branch was sold which at that time had been constructed, but having 
neither a copy of the master’s deed or report I am unable to say 
certainly ; by reference to them the matter can be settled definitely. 

Interrogatory 4th. State if any money was bid for the property 
which you then sold, or whether the bid was for mortgage bonds. 
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Answer. The bid was made in mortgage bonds of the Linneus 

Branch of the Burlington and Southwestern Railroad Company ; no 
moneéy bid. 

315 Interrogatory 5th. State if any money was paid into your 
hands as the result of said bids. If so, what amount, and 

what disposition of it, if any, was paid ? 

Answer. There was no money paid into my hands at said sale as 
the result of said bid or at any other time. 

Interrogatory 6th. State if any money arising from that sale was 
ever paid into the hands of the receiver. If so, how much and by 
whom ? | 

Answer. There was no money paid to the receiver arising from 
said sale. 

Interrogatory 7th. State any other matter or thing within your 
knowledge touching said matters of interest to either party as fully 
as if you had been specially interrogated in reference thereto. 

Answer. | know nothing more of interest to either party. 


HARRY LACEY. 
Appointment of Ree’r, &e. 


Decree appointing Elijah Smith receiver & authorizing the issue 
of rec’r’s certificates, for which see page 300 of this transcript. 


316 (\ rtificate of Clerk: of S. Dist. of Towa. 


Certificate of clerk U.S. circuit court, central division, southern dis- 
trict of Iowa, in reference to certificates issued & returned & can- 
celled. 

United States Circuit Court, Central Division, Southern District of 

lowa. 

Joun W. Brooks and Atpueus Harpy, Trustees, &e., ) 

U8. » Eq. No. 504. 
;URLINGTON AND SOUTHWESTERN RAILWAY COMPANY. 

I, E. R. Mason, clerk of said court, do hereby certify that in the 
above-entitled cause the receiver’s certificates were issued under the 
order of court entered on the 16th day of October, 1875, as follows : 
Nos. 1 to 150, inclusive, $1,000 each ....-.....-.-------- $150,000 

Payable July 1, 1881, int. 7%; 10 coupons attached to 
each bond for $35.00 each. 

Nos. 151 to 200, inclusive, $500.00 each .......----- ---- $25,000 
Payable July 1, 1881., int. 7% ; 10 coupons attached to 

each bond for $17.50 each. 

: ‘ ; . 

Nos. 201 to 400, inclusive, $100.00 each .....------------ $20,000 
Payable July 1, 1881, int. 7% ; 10 coupons attached to 

each bond for $3.50 each. 
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Nos. 401 to 500, inclusive, $50.00 each_-_----- .--- ‘-- 9,000 
O17 Payable July 1, 1881, int. 7 %; 10 coupons attached to 


2ach bond for $1.75 each. 


[ further certify that the following certificates have been returned, 
‘ancelled, and filed in my office, to wit: Nos. 1 to 150, inclusive, 
$1,000 each; Nos. 151 to 200, inclusive, $500 each; Nos. 201 to 400, 
inclusive, $100 each; Nos. 401 to 500, inclusive, $50 each. The 
coupons attached to each of said certificates when issued have not 
been returned or filed in my office. 

[In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at Des Moines, in said district, this 25th day 
of November, A. D. 1882. 

[L. s.] EK. R. MASON, 
Clerk U. 8. Cir. Court, Cent. Div., S. Dist. Iowa. 


Final Report of Receiver. 
In Circuit Court United States, Western District of Missouri. 


FARMERS LOAN AND [Rust COMPANY 
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Company and Others. J 
318 Report of receiver. 


And now comes Elijah Smith, receiver, and reports that on No- 
vember 30th, 1880, the railroad of defendant, Burlington & South- 
western Railway Company, was sold under order of this court by H. 
Lacey, master, to a trustee for the bondholders, who organized a cor- 
poration to which said road was conveyed; that the sale was econ- 
firmed by this court, and thereafter the said road was no longer 
operated by the receiver, who surrendered the same to the pur- 
chaser on or about the t-irtieth day of November, 1880. 

That said road was sold, subject to existing incumbrances, prior 
to the mortgage, and that the purchasers thereof have since said 
sale paid and returned to the receiver the certificates or debentures 
issued upon an order made in this cause in circuit court for: Iowa 


and this court; that your receiver has filed regular statements of 


his doings in said circuit court for Iowa, which have been examined 
and passed upon by a master in chancery in said Iowa court, except 
the final report which is now in the hands of said master for exam- 
ination ; that all of the receiver’s reports, except said final 
319 one, have been approved by said master, and his findings 
have been confirmed by the court; that said reports include 
all of the transactions of the receiver for and concerning the prop- 
erty in his hands in this State, as well as in Iowa, the same having 
been kept as one account. 
That all of the receiver’s accounts and transactions have been 
settled up to «and including said last report, and that there is 
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now no property in the hands of the receiver which he received 
under his appointment herein, and there is no reason why said 
receivership should longer be continued. 

That inasmuch as all of his accounts have been filed and sub- 
mitted to thesaid circuit court in lowa and submitted and passed upon 
by a master of that court, there is no reason why such accounts 
should be re-examined by a master of this court. 

That no certificates have ever been issued or sold under the order 
of this court made in reference to that part of the property ac- 
quired from the Lexington, Lake and Gulf Railroad Company. 
Your receiver therefore respectfully shows and prays that as there 

is no longer anything in his hands, neither money nor other 
320 assets, and no duty for him to perform, that he be discharged 
from further duty or liability by reason of his appointment, 
and that his doings as reported be approved. 
ELIJAH SMITH, 


Receiver Burlington & Southwestern Railway. 


Subscribed and sworn to this second day of December, A. D. 1882, 
before me— 
[L. s. ] JULIUS BINGE, 
Notary Public 169, N. Y. C. 


321 UNITED STATES OF AMERICA, 


' Rae , , ear : . Pst: 
Eastern Division of the Western District of Missouri, | 


[, Henry C. Geisberg, clerk of the circuit court of the United 
States in and for said district, do hereby certify that the foregoing 
writing is a true transcript of the record and proceedings in case 
No. 297, Farmers’ Loan & Trust Co. of New York versus Burlington 
& Southwestern Railway Co. e¢ al., in the matter of the intervening 
petition of H. L. Newman, trustee, &c., versus Elijah Smith, receiver, 
&c., as fully as the same remain on file and of record in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at office, in the city of Jefferson, in 
said district, this 10th day of June, 1885. 

(Seal of the United States Circuit Court for the Western ) 
\ District of Missouri, Eastern Division. j 


H. C. GEISBERG, Clerk. 


U.S. circuit court, western district of Mis- 
Duly certified 


| Endorsed :] No. 
souri, eastern division. 
copy of the 

Endorsed on cover: W. Missouri C. C. U. S. No. 253. The 
Farmers’ Loan & Trust Company and Elijah Smith, receiver and 
trustee, appellants, vs. Henry L. Newman, trustee. Filed July 23d, 
1885. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


No. P58. 


THE FARMERS LOAN & TRUST CO., Exisan Swrrna, 
RECEIVER AND TRUSTEE, APPELLANTS, 


VS... 
HENRY L. NEWMAN, INTERVENOR, APPELLEE. 


Appeal from the Circuit Court of the United States for the 
Western District of Missouri. 


P. HENRY SMYTH, ror Appe.tiants. 


Facts upon which contention arises in this case, are (as shown 
by pleadings and proofs contained in record ) as follows: 


Prior to 1871 the Burlington & Southwestern Railway Com- 
pany, a corporation of Lowa, was constructing a railroad from 
Burlington, in lowa, in a southwesterly direction toward the 
Missouri state line. They acquired by purchase, under a statute 
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of Missouri, the charter of the St. Joseph & Iowa Railroad 
Company, which was organized to construct a road from St. 
Joseph, Mo., in a northeasterly direction to the Lowa state 
line (see marked on diagram main line B. & 8. W.) Prior to 
the purchase, the St. Joseph & lowa Company had projected a 
branch line, under a Missouri statute, diverging, at a place 
called Unionville, from the main line, and running southwardly 


to La Clede on the Hannibal & St. Joseph Railroad, and on to such 


yoint as the directors might determine. This branch was. when ° 
} v 


projected, called the Central North Missouri Branch of the St. 
Joseph & Lowa Railroad. Its name was afterwards changed to that 
of the Linneus Branch of the Burlington and Southwestern 
Railway. The Lexington, Lake & Gulf Railroad Company was 
a company which was trying to build a road commencing at 
Lexington, on the Missouri river, and extending southwardly 
through several of the Missouri counties, being in the same 
general line as the branch line before named (as shown on a 
diagram annexed, for convenience ). 


On the 7th day of February, 1872, said last named railroad 
company made an agreement of lease (p. 32, pr. record) with 
the Burlington & Southwestern, whereby it leased its road 
and franchises to said Burlington & Southwestern Railway Co., 
for and in behalf of its Linneus Branch, for one thousand years 
(p. 42, pr. record). This lease is partly set out at page 32, 
pr. record, and more fully referred to in the mortgage on page 
42, pr. record. It was provided in said agreement that there 
existed an indebtedness of said. Lexington, Lake & Gulf Railroad 
Co. of some fifteen thousand ($15,000) dollars, which it was 
agreed should be paid out of certain uncollected subscriptions 
theretofore taken to said road (p. 34, pr. record). The follow- 


ing diagram shows the various lines of road referred to: 
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On April ist, 1872, the Burlington & Southwestern Railway 
Co., for and in behalf of its Linneus Branch, executed to the 
Farmers Loan & Trust Company, of New York, a mortgage to 
secure bonds upon the entire branch line extending from 
Unionville over the projected line, and included in said mort- 
gage the property acquired by said lease. The lease did not 
show what the indebtedness of the Lexington, Lake & Gulf 
Railroad Co. was, except that it was due to contractors. The 
mortgage referred to was executed in due form, and one 
million and six hundred thousand ($1,600,000) dollars in bonds, 


with seven per cent. interest, were issued under it. 


More than a year after the mortgage was made, to-wit: May 
16, 1873, another contract between the Lexington, Lake & Gulf 
Railroad Co. and the Burlington & Sothwestern Railway Co., 
by which the lease before made was attempted to be merged in 
a purchase by the Burlington & Southwestern Railway Co. of 
the Lexington, Lake & Gulf Railroad Co., called in the record 
a consolidation (page 34, pr. record), was entered into, but as 
it was long after the mortgage was executed it can cut no figure 


in the case. 


In April, 1873, default was made in payment of the coupons 
of the bonds, secured by this mortgage, and in 1874 the bill to 
foreclose was filed herein, the cause being 297, equity, and the 
same in which the itervening petition, upon which this con- 
tention arises, was filed. The intervenor, Newman, trustee, 
was not a party to the proceedings in any way until he filed his 
intervening petition, April 18, 1881 (page 2, pr. record). 


At the filing of the original bill General Baker was appointed 
receiver, but soon after resigned, and Elijah Smith was appointed 
(p, 127, pr. record). There was a portion of unfinished road lying 
between Unionville and La Clede, and the receiver was authorized 


= 
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in the order of his appointment to borrow two hundred thous- 
and ($200,000) dollars to finish the same. A portion of this 
was borrowed, and the road completed to LaClede. The certifi- 
cates were partly outstanding at date of sale, which was made 
subject to all prior liens. These certificates were all afterwards 
paid by the purchasers of the property, and returned to the 
receiver, who canceled them. 

At the April term, 1876 (five years before the petition of 
intervention was filed), a final foreclosure decree in favor of 
complainant was passed and enrolled, adjudging an indebtedness 
under the mortgage of over two million ($2,000,000) dollars. 
Harry Lacey was appointed special master to sell the property, 
and upon the sale was authorized to receive bids in cash or 
bonds secured by the mortgage. The bondholders were author- 
ized to appoint an agent to bid for the property, and afterwards 
to convey it to such corporation as the bondholders might 
direct. This decree ordered the whole branch line to be sold, 
including that part south of Lexington, formerly known as the 
Lexington, Lake and Gulf Railroad. 

On the 30th day of November, 1880, the master Lacey, 
under this decree, sold the property to Elijah Smith as agent or 
trustee of the bondbolders. He made a full report of his doings, 
and submitted with it a deed to said Elijah Smith, trustee, on 
February 26, 1881, and asked the court to approve his acts in 
the premises. The report and deed both recite that the sale was 
for one million ($1,000,000) dollars in bonds ( p. 72, pr. record ). 
Pending the action of the court upon this report, and nearly 
two months after it was filed, to-wit: March 7th, 1881, the inter- 
venors appeared upon the scene, and filed their “interpleas,” so 
called, before referred to (p. 2, pr. record). They did not then 
or afterwards file any exceptions to the report of this special 
master of the sale and deed to Smith, trustee. 
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It becomes necessary, now, to go back and refer to the facts 
upon which this intervention is based. In 1879, the receiver, 
deeming it advantageous to the parties’ interest, undertook to 
complete the construction of the road south from Lexington, 
acquired from the Lexington, Lake & Gulf Railroad Company, 
and made application to the court for authority to issue receivers’ 
certificates and to borrow money thereon for said purpose. 
“Said certificates to be and constitute a first lien upon that 
“portion of said line and no other, and not to constitute any 
“indebtedness against any other portion of the property in- 
“cluded in the decree of foreclosure, except upon said line south 
“of Lexington and such addition thereto as may be made by 
“the receiver with funds arising from said loan” (p. 63, pr. 
record). The necessity for this action was more fully set out in 
an amended application (p. 65, pr. record). Upon this applica- 
tion the court made an order authorizing the receiver to borrow 
five hundred thousand ($500,000) dollars for the purpose 
named, and to issue certificates, and it was decreed “that such 
“ certificates, or debentures, shall be a lien for the principal and 
“interest, prior to all other liens or claims whatsoever, upon 
“that portion of railroad before mentioned, to-wit: that portion 
“of the road which was formerly the Lexington, Lake & Gulf 
“ Railroad, * * but upon no other property or funds in the 
“possession of said receiver.” 

About this time the receiver was confronted with the claim 
of the intervenor, who claimed to have purchased the entire 
property at a trustee's sale, alleged to have been made by one 
Chapman, trustee, about August, 1877, and while said property 
was still in the custody of the United States Circuit Court, 
through the receiver (p. 60, pr. record). It was claimed that 
this sale was made under a deed of trust made by the Lexington, 
Lake & Gulf Railroad Co., of date January 16, 1872, which was 
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prior to the lease named and the mortgage. This complicated the 
situation, and the receiver at once proceeded to file a bill on the 
equity side of the cireuit court, to enjoin the said Henry L. 
Newman and others, from interfering with the property, claim- 
ing that no adverse right to the property could be acquired, 
while the property was in the custody of the court, in any pro- 
ceeding not authorized by the court, and a temporary writ of 
injunction was allowed by Judge McCrary, December 24, 1879 
(p. 115, 116, pr. record). Pending this controversy between 
the receiver and Newman, and in settlement of it, this agree- 
ment set up by the intervenor was made, March 12, 1880 (p. 4, 
pr. record) By this agreement Newman agreed to deliver a 
deed in escrow, conveying to Smith, receiver, all his interest in 
the property of the Lexington, Lake & Gulf Railroad before 
named, and to release all claims and demands against said Lex- 
ington, Lake & Gulf Railroad Co., so as to substitute the trustee 
to all rights held by Newman; said deed to be delivered to said 
receiver upon his compliance with the agreement. The agree- 
ment on the part of the receiver, quoted and condensed, is as 


follows (p. 5, pr. record ): 


‘*And in consideration of the premises, said party of the first part, as 
‘receiver, agrees to pay said Newman, out of the moneys coming into his 
‘‘hands from that part of said railroad hereinbefore mentioned, or from 
‘*the sale of receiver's certificates lately authorized by said court to be 
‘issued by said receiver, or from any earnings from that portion of said 
‘‘road, or arising from the sale thereof under the decree of said court, and 
‘‘within nine months from November 18, 1874, seventeen thousand seven 
**hundred and fifty ($17,750) dollars, it being admitted that the claim of 
‘‘said Newman is a first and prior lien upon said portion of: said rail- 
‘‘road, paramount to the mortgage to said Farmers Loan and Trust Co., 
‘but this agreement is not to bind the receiver in reference to any other 
‘* property or money coming into his hands except from, or pertaining to, 
‘that part of the property aforesaid acquired from the Lexington, Lake & 
**Gulf Railroad Co.”’ 
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‘Tt is agreed that time is of the essence of this contract, and in case 
‘‘said second party fails to comply, said first party may have the same 
‘* enforced specifically by the court in which said cause is pending, or, at his 
‘‘option, declare the agreement void. And if said first party shall fail to 
‘* pay as agreed, said second party may apply tothe court for the enforcement 
‘‘hereof, or, at his option, abrogate and abandon this contract, and his 
‘rights, in that event, shall be the same as if the contract had not been 
‘** made.’ 


‘* And it is distinctly understood that this agreement is made by said 
‘receiver under an order of said court and refers to no other than said 
‘property before mentioned, and is to be paid out of no funds except such 
‘‘as arise from said portion of said road, and is to constitute no personal 
‘or individual claim against said Elijah Smith.”’ 

Newman delivered the deed in escrow, but the receiver. failed 
utterly in his undertaking to borrow the money and construct 
the road south from Lexington; no certificates whatever were 
issued or sold under the order of the court authorizing the same, 
before referred to. .The intervening petition was filed to enforce 


this agreement, and after reciting the foregoing facts, it proceeds: 


“Said money is still unpaid; said receiver is seeking to have 
“said sale and purchase" confirmed and approved by the court, 
“and wherefore complainant intervenes and demands that said 
“contract be enforced, and that before any order be made con- 
“firming, etc., that said receiver be ordered and required to pay 
“out of the proceeds of said sale so made, etc., said sum of 
“seventeen thousand seven hundred and fifty ($17,750) dollars 
“and interest, and for such other and further relief as to the 
“court shall seem proper (p. 7, pr. record ).” 


It will be seen that the intervenor’s chief relief prayed for 
was that the court should not confirm the sale made by Lacey, 
master, until an order was made on the receiver requiring him 
to pay plaintiff's claim, and not until that was done. 


In the meantime the report of the master remained on file, 
unexcepted to, asking the court to confirm his doings, and on 
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the 5th day of July, 1881, while the intervening petition was 
pending, the circuit judge, Hon. Geo. W. McCrary, on motion of 
the complainants in original bill, passed a decree confirming the 
sale and doings of the master, and ordered the deed to be 
delivered to Elijah Smith, trustee, and that the property be 
placed in his possession as trustee for the bondholders, the 
purchasers. The last clause of said decree is as follows: 

‘But the said deed of conveyance, and the delivery of said property, 
‘shall not be taken to affect any claim, right, interest, or lien upon or to 
‘‘said property sold and conveyed by said master’s deed, now pending in 
‘this court, or in any state court, by leave of this court, but that said 
‘*claim, right, interest or lien are hereby reserved subject to further order 
‘‘of this court, and the power to make further orders, decrees and diret- 
‘*tions in reference to said property is hereby expressly reserved by the 
**court’’ (p. 80, pr. record). 

Under this decree the property was turned over to the pur- 
chasers, and finally to a corporation known as the Kansas 
City, St. Joseph & Burlington Railway Co., duly organized by 
the bondholders for this purpose (p. 106 pr. record) The 
receiver made a final report, showing that no property remained 
and no money came into his hands, and asked for a discharge 
(p. 134, pr. record ). 

No money was realized by the sale of the master, but the 
entire consideration was paid in bonds. Nothing whatever 
came into the hands of the receiver by reason of the sale, 
and he never received any money from that part of the road 
south of Lexington; it was never built, and no money whatever 
was realized from either source mentioned in the agreement 
between the receiver and Newman (pp. 125, 132, pr. record). 


By the answer of the Farmers Loan & Trust Co., and 
Elijah Smith, receiver, it was admitted that the claim of inter- 
venor was a valid lien on the property acquired from the Lexing- 
ton, Lake & Gulf Railroad Co. prior to the mortgage of the 
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Farmers Loan and Trust Co., and his right to have the same 
established and enforced against that property was not contra- 
dicted or opposed, but the claim for an order on the receiver for 
payment, or any relief except the enforcement against said 
property, was resisted by the receiver and the original com- 
plainant, the Farmers Loan & Trust Co. 


The circuit court entered a decree November 28, 1884, finding 
the indebtedness, and that the property was sold under the fore- 
closure decree, the sale conditionally confirmed, and then pro- 
vides as follows: “That said claim not having been paid or 
‘provided for, said sale of said railroad and property sold as 
“aforesaid, as well as the confirmation thereof, is hereby set aside 
“and for naught held, and said receiver of this court is hereby 
“ordered to take exclusive possession of said railroad and prop- 
“erty, with any additions and appurtenances thereto absolutely 
“necessary to regain his original possession of all said property, 
“in all things the same and with all the powers in him as 
“said receiver heretofore vested, at and upon the expiration 
“of ninety (90) days from the date of this decree, unless within 
“the last named period of ninety days, the claim of said inter- 
“venor in the sum hereinbefore determined, be paid with 
“interest, and the costs of this proceeding, by said Elijah Smith, 
“as trustee for purchasers.” 


From this decree the Farmers Loan & Trust Co. and Elijah 
Smith, receiver and trustee purchaser at foreclosure sale, prayed 
an appeal to this court, which was allowed in open court. A 
citation was also served. 


The questions here involved are whether, under these pleadings 
and proofs, the court below was justified in passing the decree 
set out, setting aside the sale and the confirmation made by the 
court, and requiring the receiver to re-possess himself of the 


1] 


whole property of the branch line south of Unionville, thereby 
undoing all the work and expense of the sale and transfer to 
the mortgagees under previous order of the court, and setting 
aside the title granted and conveyed by the special master at 
the direction of the court, unless E. Smith, trustee, should within 
ninety days pay off intervenor’s claim, which, as appellants con- 
tend, was no lien on any of the property but that part of the 
road south of Lexington, and no claim against the receiver, and 
the legal effect of which is a judgment and decree against the 
trustee, and through him the owners of the property, and which 
they must pay or surrender their property to the control of the 


court ? 


POINTS AND AUTHORITIES. 


First. The claim set up by the intervenor Newman, was a 
lien on the property of the Lexington, Lake & Gulf Railroad 
Company, prior to the mortgage to the Farmers Loan & Trust 
Company. And when the bill was filed to foreclose, he was 
not made a party, and was not a party when the decree of 
foreclosure was passed, nor when the sale was made by the 
trustee. The effect of this was that the purchasers took that 
portion of the property subject to intervenor’s lien. The 
decree and sale in no manner affected intervenor’s rights, 
upon the well settled principle that no court can enter a decree 
affecting the rights of any one not a party. 


It follows that in making the sale and reporting it, it was not 
the duty of the court or the master to take any notice of inter- 
venor’s claim. The sale was not for his benetit, and, as made, was 
only a purchase by the mortgagees for a certain sum to be credited 
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on the mortgage debt. The agreement made with the receiver 
put intervenor in no better position in this respect. The order of 
the court under which this agreement was made, specially pro-- 
vided that the receiver should not incumber any portion of the 
property except that part of the road south of Lexington, and it 
was expressly stipulated in the agreement with Newman, that “it 
“refers to no property except this, and is to be paid out of no funds 
“except such as arise from said portion of said road” (p. 6, pr. 
record). And the payments stipulated for are to be made out of 
moneys coming into the receiver's hands from sale of certificates, 
or from operating that part of road, or arising from the sale 
thereof (p. 5), it being conceded that said claim of intervenor was 
a first lien on that property. There is nothing in this agreement 
which imposed the least duty upon the mortgagees to pay in any 
money on their purchase, to pay off this first lien; they took 
subject to it, and must either submit to lose it on a foreclosure 
of the first lien, or pay it off to protect their title; but between 
these two alternatives they have their option. And it seems 
plain to us it was error in the court to hold that because they 
did not see proper to pay in money to pay off the prior lien, that 
therefore the sale to them should be set aside, and their property 
placed again in the hands of the receiver, unless within ninety 
days their trustee, or they, should elect to pay said claims. 


The most that can be said in favor of the claim of the inter- 
venor is, that it is a prior lien upon the road south of Lexing- 
ton, to that of the mortgage; and that inasmuch as he was not 
a party to the foreclosure, his rights remain unaffected by either 
the decree or sale. It was the right of the Farmers Loan & 
Trust Company to foreclose without making him a party, and 
to have the sale made subject to his prior claim. 


Jerome vs McCarter, 94 U. S., 736. 
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This being true, it was not the duty of the court to provide 
for him in the decree, nor of the master to notice his claim in 
any way; and he would have no right to come in afterwards and 
disturb what had been done because he was not so provided for. 
As before stated, the agreement with the receiver did not change 
the rights of intervenor in these respects. But the effect of that 
agreement was, that the receiver conceded Newman’s claim to be 
a prior lien on the property to the mortgage; that the receiver 
would pay the amount in one of three ways: first, from the sale 
of the debentures; second, from earnings of that part of the 
road; third, from mopey arising from the sale of that part of 
the road under the decree. It was clearly within the contempla- 
tion of the parties, that if no money should be realized from any 
of these sources, that then intervenor’s remedy was to proceed and 
foreclose his first lien; and that he was entirely willing to take 
the risk of the receiver's failure. For it is not only specially pro- 
vided in the order authorizing the receiver to make this agree- 
ment, but in the agreement itself, that no other property in the 
hands of the receiver, and no money arisiny from any other 
property, should be liable for this claim. And as it is made to 
appear no money was realized from this property in any way, 
the only thing left to intervenor was to proceed against it; and 
the contract gave him no right to have an order on the receiver, 
or the trustee for mortgagees, to pay the amount, on pain of 
having the whole sale set aside, and the title of the other property 
disturbed, which had already by order of the court passed to the 
mortgagees. While this decree is not exactly in form a judgment 
in personam against Smith, as trustee for the mortgagees, or 
against the mortgagees themselves, nor a clear adjudication that 
the intervenor’s claim is a lien upon the finished part of the 
road from Unionville to La Clede, yet it is so made as to have 
that effect. 


Wabash & Erie Canal vs. Beers, 1 Black, page 54. 
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The decree here requires the money to be paid to intervenor 
within ninety days by the trustee of the mortgagees, and not 
only warns him that measures will be taken to compel obedience, 
but provides absolutely that if it is not done, that their prop- 
erty shall all be taken into the custody of the court, and their 
title extinguished. Of course such an order could only be based 
on the assumption that it was the duty of the trustee, or his 
beneficiaries, to pay the claim; and an order or judgment, with 
provision for enforcement thereof, by so stringent a remedy as 
this decree prescribes, is to all intents and purposes, in its effects, 
an adjudication that the mortgagees are legally indebted in the 
sum so adjudged to the intervenor, and a judgment in personam 
against them; and that not only the property named in the agree- 
ment is liable, but that the claim is a lien upon all the property 
which the receiver is ordered to take possession of, because it is 
not consistent with any other theory. Therefore it must follow 
that if in fact the mortgagees are not liable personally, and that 
the property other than that described in the agreement is not 
subject to the lien of intervenor’s claim, the decree is erroneous, 
and should be reversed. | 


It would be difficult to find a principle, we think, within the 
whole range of our equity jurisprudence, that even tends to sup- 
port the proposition that a junior mortgagee, by the act of tak- 
ing his mortgage and foreclosing it, and buying the equity of 
redemption of the mortgagor, would thereby assume and become 
personally liable to pay any prior incumbrance; and if such a 
principle should be discovered, it would be safe to predict that 
from that time on, second mortgagees would be equally difficult 
to find. 


We had supposed that a second mortgagee never, under any 
state of the law, subjected himself to any greater hardship than 
was inflicted by the ancient doctrine of tacking, by which it 
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seems that the holder of the first mortgage could purchase in a 
third, and that a court of equity, by tacking the first and third 
together, would knock or squeeze the second mortgage out of 
existence. We do not, remember that even under this severe 
doctrine, it was ever held that the second mortgagee had become 
personally responsible, or that the mortgage liens could be 
extended so as to affect any other property which he owned. It 
is also perfectly clear that the receiver, acting under order of 
the court, could not bind personally the mortgagees, or any 
other party, any more than he could the court, whose officer he 
is; and it is furthermore expressly stipulated that the agree- 
ment shall not constitute any personal claim against him. The 
only value of a receiver's contract consists in its being a lien 
on the property in his hands, and if it is not paid by reason of 
the non-receipt of funds by the receiver, the only remedy of the 
holder is to have his lien on the property enforced by an order 
of sale of such property as is subject to the lien; and this 
may be done as well after a sale under the junior lien, and after 
the property has been turned over to the purchaser, and even 
after the the receiver has been discharged, as before. His 
yresence is in no way necessary to the relief. When the court 
has reserved to itself the right to make all necessary orders in 
regard to such liens, the remedy is easy and complete. 


Farmers Loan & Trust Company vs. Central Railroad of 
lowa, 2 McCrary, 181. 


In the case cited the question as to what the remedies were 
under contracts made, and torts committed by a receiver in the 
discharge of his duties, was exhaustively examined and ably 
discussed by Judge Love, in an opinion in which the Circuit 
Judge McCrary concurred. It was there held to be funda- 
mental that no action would lie against a receiver individually 
upon a contract made in his official capacity. 
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‘In this respect (says the court, page 182,) receivers are like public offi- 
‘‘ cers who are not individually responsible upon their official contracts, nor 
‘‘for torts committed by their subordinates, but only for torts committed 
‘‘by themselves, or contracts in which they assume to bind themselves 


‘* personally.’ 


‘‘It is therefore obvious that suits against receivers are really and sub- 
‘‘ stantially suits against the fund or property of which they are custodians.’ 


The court also in that case distinctly held that the receiver 
could not be treated as the agent of any body, neither the old 
company, whose effects he held by order of the court, nor the 
new purchaser, who holds the property by virtue of a sale under 


the decree. ‘The court uses this language (page 183): 


‘It is needless to say that in all these respects there is a radical differ- 
‘‘ence between the character and legal functions of an agent, and a receiver 
‘* appointed by a court of equity. To make a railway company responsible 
‘* for the acts and contracts of an officer whom they can neither appoint nor 
‘control, direct nor remove, would be to violate the fundamental principles 
‘* of the law of agency. If no action could be maintained upon the torts or 
‘contracts of the receiver, against the old railway company, a fortiori, 
‘*none could be supported against the new or purchasing company. Doubt- 
‘less if the claimant had a legal or established equitable lien against the 
‘* property, he could enforce it by a proper proceeding at law or in equity, 
‘*in any court of competent jurisdiction.” 


The learned court then proceeds to point out the remedy, to 
which the holder of a claim entitled to be made a lien, may 
resort (page 184): 

‘It is not necessary that the claimant should make new parties. He 
** intervenes in the old case, asserts his right to a lien upon the property 


‘‘which the court turned over with a reservation of a jurisdiction to hear 
‘*and determine his cause.’ 


‘* It is competent then for the court, if the plaintiff is by law entitled to 
‘*a lien, to establish the same against the property, to fix a time for pay- 


‘* ment, and in dokaeylt, a proper order oy ~~ ye. awarded.’ 
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is), no support can be found for such a decree as the one in this 


i- 


d 


17 


case. There is not a single intimation of the court that m any 
event it could be necessary, or even proper, in enforcing a claim 
arising under an agreement with a receiver, to set aside the sale 
and compel the receiver to re-possess himself of the property 
which the court had regularly turned over to the purchaser. The 
agreement with the receiver here showed, and it was conceded 
by the pleadings, that the claim of intervenor was a first and prior 
lien upon that part of the property named in it; that he was en- 
titled to an order for its sale, according to the principles laid down 
in the case cited, and to such order there was no opposition. There 
is no room, under the agreement, to contend that the claim of 
intervenor is a lien on any other property. The contract 
especially stipulates otherwise, and the order of appointment 
limits the power of the receiver to that, in making his agree- 
ments and issuing his certificates. There is nothing in the 
agreement of the parties, or in the circumstances of the case, 
which can be construed as even tending to give any right 
to intervenor to a lien on any thing except the property 
named. This being true, how can a decree be sustained which 
requires the purchaser to pay the debt, or, in default thereof, 
that all the other property, including sixty miles of finished and 
operated road between Unionville and La Clede, with its rolling 
stock and appurtenances, shall be wrested from its owners and 


placed under the control of the receiver and the court? 


No authority is quoted, and we think none can be found to 
support the idea that a court cannot discharge a receiver and 
surrender the property while a receiver's contract is outstanding. 
Receivers often issue debentures running several years, which 
are a lien and an ample security; but the fact that they are not 
due, and are outstanding, affords no reason for withholding the 
property from the purchasers, and keeping it in control of the 
court. 
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Second. The decree is erroneous in another view; one which 
shows that the intervenor shifted his grounds of complaint 
after his petition was filed, to-wit: The relief granted is not 
prayed for in the bill, and is not consistent with the case made 
by the bill. 

1 Daniel’s Chancery Practice, 5 Am. Ed, page 381. 
Casady vs. Woodbury county, 13 lowa, page 120. 


Hayward vs. National Bank, 96 U.5., page 615. 


The decree does not follow the prayer for specific relief, and 
cannot be granted under the prayer for general relief. The 
specific prayer for relief was, that the sale be not confirmed by 
the court, and for an order on the receiver to pay the amount 
due on the contract. This was the theory of the bill. How can 
you extract from either the bill or the specific prayer for relief, 
the idea that at the hearing a decree would be asked setting 
aside the decree of confirmation (which was passed after the 
intervenor’'s bill was filed), and also the sale itself, and an order 
requiring the trustee of the bondholders (instead of receiver ) to 
pay the claim? All of these things are inconsistent with the case 
made by the bill of intervenor. It is a well settled rule that a 
party “cannot desert the specific relief prayed, and under the 
“general prayer ask specific relief of another description, unless 
“the facts charged will maintain that relief.” 


1 Daniel's Chancery Practice, 5 Am. Ed., page 380. 


It is as clear as mathematics, that no such thing as setting 
aside the confirmation and sale, or an order of payment on any 
one (except the receiver) had entered the mind of the pleader 
when he was drafting the bill filed by the intervenor. “The 
“whole frame and structure of the same is inconsistent with the 
“right to the relief’ provided for in the decree; fully as much 


so as was the case in Hayward vs Bank, 96 U. 8.,614, where the 
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above quoted language was used by Justice Harlan in delivering 
the opinion of the court. To the point also we cite: 


Story'’s Equity Pleading, section 40; 


rr op Injunctions, page 619. a/ f) 
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It w e well to remember that the decree of confirmation. 


and order on the receiver to turn over the property, was made 
after the intervening petition was filed, so that it is conclusive 
without argument that an order setting it aside was not con- 
templated by the pleader, and could not therefore be supposed 
to be included in the prayer for general relief. The truth is, 
that the validity of the final decree of confirmation was no 
where assailed, by any pleading whatever. It could not be by 
the bill, as it had not been made; there was no supplemental 
bill, motion, or exception of any kind touching it, and it stood 
executed and unimpeached until the decree here appealed from 
eliminated it from the record. But, 


Third. Independent of these considerations, and leaving the 
form of the bill out of view, we maintain that the court below 
erred in setting aside the confirmation decree for other solid and 
satisfactory reasons, to-wit: The intervenor made himself a 
party to the record by filing his petition, or “inter-plea,” by leave 
of the court, on the 7th day of March, 1881, after the sale by the 
master, and while the report of that sale was on file, with a deed 
to the purchaser, asking that the master’s doings be confirmed 
and approved; that he be authorized to deliver the deed, and the 
receiver the property to the purchaser. One object sought by 
the petition was to prevent this from being done (no exceptions 
were filed, however, as required by rule 83)*; but the court, 


*Ru.Le &3.—In equity, that part applicable is as follows: ‘‘ The master 
‘* as soon as his report is ready, shall return the same into the clerk's office, 
‘‘and the day of return shall be entered by the clerk in the order book. 
‘‘The parties shall have one month from the time of filing the report, to 
‘* file exceptions thereto; and if no exceptions are within that period filed 
‘‘by either party, the report shall stand confirmed on the next rule day after 
‘“‘the month is expired. ’ 
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notwithstanding this prayer, and with it in view, and in opposi- 
tion to it, on the 5th day of July, 1881, passed and caused to be 
duly enrolled the confirmation decree, thereby ordering a surren- 
der of the title and possession of the property to the purchaser, 
reserving simply the right to control it for the purpose of enfore- 
ing any valid liens which were found to be entitled to priority 
to the mortgage upon any portion of the property. It must 
follow, logically, that the court in passing this decree, determined 
judicially that the intervenor had no right to obstruct or delay a 
confirmation decree; and for the very conclusive and pursuasive 
reason that such a decree would in no manner affect any nght 
which they were entitled to; and further, that by rule 83 the 
report stood approved, no exceptions having been taken. His 
right to any lien, and to have it properly enforced, was fully pre- 
served, and the court held and decided that this was all they could 
ask or require. Is it not fairly reasonable, then, for us to claim 
that if there was no reason why the court should not allow and 
pass the confirmation decree when it did, that certainly there was 
no reason and no right to set it aside, and to order the receiver, 
after three years had elapsed, to re-possess himself of the property, 
as against those who had acted on the faith of this decree, and 
assumed the expense and responsibility of re-organizing, repair- 
ing, extending and operating the railway? Is it not equally con- 
clusive that this decree of confirmation, and order to surrender 
the property, was an adjudication of all questions touching the 
propriety of the decree itself, and a complete bar to any right to 
have its correctness inquired into, or to have it in any manner 
set aside or interfered with subsequently; especially when no 
ground is alleged except such as is contained in the pleadings 
which were on file and considered by the court when the decree 
was allowed? The whole matter became “res adjudicata,” and 
binding on intervenor as much as upon any other party to the 
record, also upon the court. 
Sibbald vs. U. S., 12 Pet., 491. 


21 


“ Whatever was before the court, and is disposed of, is consid- 
“ered as finally settled.” 


There was nothing in the reservation made by the court in 
the decree, which could be construed into a retention by the 
court of the power or right to reverse or set aside the decree 
itself, or to grant any thing inconsistent with it. The only effect 
of the reservation was that the court might afterwards establish 
and enforce any prior liens against the property, under the doe- 
trine laid down in Farmers Loan & Trust Company vs. Central 


Railroad Company, 2 McCrary, 181. 


There is still another forcible reason why the decree appealed 
from is in this respect erroneous. The decree of confirmation was 
passed on the 5th day of July, 1881, being a continuation of the 
April term of the Cireuit Court. No motion was ever made at 
any time to set it aside, nor any pleading ever filed assailing it in 
any way. We think it was not competent for the court at the 
November term, 1884, more than three years after the decree was 
entered, and after it had been executed and carried out, to set it 
aside. We think the court had no more power to set aside the 
confirmation decree, as it has done, than it had to set aside the 
original decree of foreclosure entered and enrolled at the Apml 


term, 1S76. 


The recital in the decree here appealed from, that the decree 
of confirmation, passed July 5th, 1881, by Judge McCrary, was 
a conditional one, is a clear misapprehension of the character of 
that decree; the recital is surplusage, and of no force, under 
rule 86, which forbids recitals.* There is nothing conditional 


about the confirmation decree, except that the property was 
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*Ruie 86.—‘‘In drawing up decrees and orders, neither the bill nor 
‘‘answer, nor other pleadings, nor any part thereof, nor the report of any 
** master, nor any ine prior proceeding, shall be recited or stated in the 
** decree or order,’ etc. 
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passed by it, subject to any prior liens, in the matters named. 
It was a final and complete determination that the sale and 
deed to Smith, trustee, and all the doings of the master, should 
be approved, and the property delivered to the purchaser, and 
the control of the court surrendered. It was a final deter- 
mination of that part of the inter-plea which prayed that the 
sale be not‘confirmed until intervenor was paid; and it was a 
judgment against intervenor on that point, and forever settled 
that question. The parties had a right to act upon that decree; 
the master to deliver the deed, as he did, and thereby to pass the 
title to the purchaser; the receiver to surrender his possession, 
which he did, to the real owners; the purchasers to go on, 
assume control, complete their new organization and proceed 
with their business, relying upon this question having been 
finally determined. They were chargeable with notice only of 
the fact that if any pending claim should be adjudged to be a 
lien prior to the mortgage, upon any portion of the property, 
that they could, by the reservation of the decree be compelled to 
either pay off such lien, or suffer their title to be cut off and 
destroyed by a sale of such portion of the property as was sub- 
ject to the lien. The reservation in the decree goes no farther 
than this; and it seems quite clear that there was no power in 
the court, under the circumstances, to overturn this decree. and 
thus destroy the foundation of the important and valuable 
rights which were built upon it; and this more than three years, 


or six terms after the decree was passed. 


It seems to be pretty well settled, under our system of juris- 
prudence, that neither courts of law or equity have power to set 
aside their solemn judgments and decrees at a term subsequent 
to that at which they are rendered and passed, unless the right 


to do so is preserved by motion or otherwise. 


23 


Cameron vs. McRoberts, 3 Wheat., page 591. 
MecMicken vs. Perrin, 18 How., page 511. 

Bank vs. Moss, 6 How., page 38. 

Sibbald vs. United States, 12 Pet., pages 488-92. 
Bronson vs. Schulter, 104 U.5., page 415. 
Schell vs. Dodge, 107 U. 5., page 630. 


Philips vs. Negley, 117 U.5., page 665. 


This case last cited was a writ of error from an order of 
the court setting aside a former decree, and in many respects 


similar to the one at bar. 


We think the decree of confirmation, with approval of the 
doings of the special master, the order to pass both the title and 
the possession of the property to the purchasers, subject only to 
such liens as might be established under the reservation, was 
such a final decree as comes within the principles announced 
and adhered to in the foregoing cases. As between the original 
parties it was a determination of the litigation; it was the last 
and only decree necessary to be made to dispose of the entire case 
as between them; it ended all controversy and carried both the 
property and the parties out of court. The reservation was for 
the benefit of collateral parties, and to protect any interest they 
might establish. The language of the reservation goes no far- 
ther. No power was reserved by the court to reverse or vacate its 
own decree, or to recall the parties and repossess itself of the pro- 
perty and the title to it, as if no decree had been made. There 
was no intention on the part of the court in the reservation to 
leave a way open for any of the parties to object to the decree 
itself at a later term for error in passing it, or to raise any ques- 
tion as to whether it should remain in force or not. The reser- 
ration for one expressed purpose left no power in the court to 
set aside the decree for another. The court could not exercise 


appellate power over its own decree. If when it was passed the 
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intervenor was dissatisfied with it, he should have objected to it 
in some legal way, and have brought his objections to the mind 
of the court, and to the notice of the other parties. He did not 
do this, but now, after the decree is executed, the property sur- 
rendered, and the purchasers have been in possession more than 
three years, upon a final hearing of the claim of the intervenor's 
right to a lien as set up in his petition, with one stroke of the 
judicial pen, every right acquired under the sale and the decree 
of confirmation is swept away, and “the sale as well as the con- 
firmation for naught held.’ Can it be that the court could 
properly do this? Is there any equitable principle which would 
require those acting under this decree of the court, to be pre- 
pared for its revocation, and for a surrender of every thing which 
they took under it; and not only that, but a surrender of all 
acquisitions and improvements made after they became clothed 
with the title. Are not the parties who purchased (even if it 
be coneeded that the present owners are the original mort- 
gagees) in just as good a position to be protected as if some 
third party had purchased and taken the. property under these 
proceedings? And upon what reasonable theory can it be 
claimed, that in such case, because some prior lien on some part 
of the property was not paid, that they would take subject to 
the power of the court, years afterwards, to undo all that had 
been done, and strip them of their title, as well as the possession 
of the property, and thereby be required to re-enter the market 
as purchasers, at some new sale to be ordered. We feel sure 
this action can find no principle to support it, and that the 
decree in setting aside the sale and confirmation was erroneous, 


and should be reversed. 


Fourth. From what has been said. we think there is no room 
for contending that the contract of the receiver constitutes’ any 


persona! claims whatever against any one. It is equally clear, 
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it seems, that it constitutes no lien on any portion of the prop- 
erty, except that part named in the contract itself, to-wit: the 
road south of Lexington. The petition of Newman refers to 
the order of the court authorizing the receiver to borrow money 
(page 3, printed record,) and quotes a part of said record. The 
apparent object of the quotation is to make it appear that the 
court intended to give the receiver a general authority to “settle 
and adjust” any outstanding liens on the property referred to 
in the order, and to charge such claim upon the whole property. 
That such was not the intention, is shown clearly by the order 
itself. The whole order must be construed together, and we 
have quoted (on page 6 of this brief) from that order to show 
that the receiver was not authorized to encumber any other 
property in his hands than that part south of Lexington, an 
express qualification being, “but upon no other property or 
“funds in possession of said receiver.’ It would be an unrea- 
sonable construction to hold that the court, in making the con- 
cluding clause, intended to depart from the whole tenor and 
purpose of the order, and give the receiver power in carrying 
forward the project, to encumber the other property. Such a 
construction would not only be in opposition to the order of the 
court, but also in conflict with the understanding of the parties 
at the time, as embodied in the agreement (see page 7 of this 
brief). They supposed the restrictions imposed by the court 
upon the receiver extended and applied to this very transaction; 
for these very restrictions were contained in the agreement, and 
it was stipulated that it referred to this, and no other property, 
and was to be paid out of this alone. So it is plainly the mean- 
ing of the contract that it was to be a claim or lien alone upon 
this property. The very object of the order of the court, of the 
consent of the parties, and the contract with Newman, was, that 


in case the enterprise of constructing this part of the road 
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should fail, and any liabilities should be incurred in the effort 
of the receiver, that such failure should not entangle or encum- 
ber any other property in the hands of the receiver. No one 
knew more fully the effect of this order than the intervenor, 
and his agreement shows that he was only too willing to assume 
the hazard of its failure; and there is no fact in the record which 
relieves him of the obligation to stand by his agreement in this 
respect, or that gives him any shadow of equitable right to have 
his claim established as a lien on any other property, or to have 
any compulsory order made upon the receiver to pay to him 
funds which the receiver himself has never had in his possession; 
and so far as the decree below undertakes to do any of these 


things we claim it is erroneous. 


Some reference is made in the record, and in the opinion of 
the court below, to the fact that in 1879 Smith, the receiver, 
while in the custody of the property, made application by a bill 
in equity to restrain certain parties (among whom was inter- 
venor) from interfering with this property (page 115 printed 
record). There is nothing to show that he did any thing more 
than his duty as receiver required him todo. A receiver who 
would allow outside parties to assume control of property 
entrusted to him, without any effort to protect his own pos- 
session, would be very remiss in his duty. But this proceed- 
ing was in 1879, and before the agreement upon which this 
proceeding is based was made; and all of the previous contro- 
versies and contentions were merged in this agreement; and the 
agreement of March 12th, 1880, which the intervenor has made 
the basis of his petition, must measure the rights of the parties; 
and according to that the intervenor was not entitled to the 
relief which the decree below undertook to give, and to no part 
of it. The receiver at commencement of this proceeding was 
still in court; but it was shown, both by his evidence and his 
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final report, that he had neither property or money in his hands 
applicable to the payment of this (or for that matter any other) 
claim; that long before the decree herein was passed he had 
fully executed his trust; that in 1882 he filed a final report of 
his doings (page 134 printed record); that no exception of any 
kind was ever filed by any of the parties to this report, by reason‘ 
whereof, under the rules of the court, the same stands approved 
(Rule 83). From these records it is evident that the court had 
no power to order the receiver to pay any thing, as he only 
represented the court as its officer, and the court having ordered 
him to surrender all property, and he having done so, and 
performed his trust, was entitled to be discharged and released 
from further duty, instead of being required to repossess himself 
of the whole estate and enter anew upon the responsible duties 
of such a position. 


We submit that the decree appealed from should be reversed. 


P. HENRY SMYTH, 
For Appellants. 
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APPELLEE’S STATEMENT. 


The appellee, Henry L. Newman, in this proceeding 
acts for himself and as trustee for John W. Waddell. 

The appellee’s claim is, that under an agreement 
dated March 12th, 1880—(see Transcript of Record, page 
81; Original Record, 193),—made between the appellee 
and the appellant Elijah Smith, receiver, under authority 
of the court, the appellee became entitled to the sum of 
$17,750, payable out of the proceeds of sale of the road 
made under the decree of foreclosure; and that the sale 
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having been made without regard to this obligation of 
the court. and no money having been provided by the 
parties in interest to satisfy the claim, the court was 
bound, as it did, to set the sale aside and order a resale 
so that its debt might be satisfied. 

This view the appellants resist, and have brought 
the matter here on appeal. 

The following statement is made with close reference 
to the record; and will develop the subject matter, the 
parties in interest, and the jurisdiction of the court to 
proceed as it has done. 

There were originally two railroad companies in 
Missouri, with power to build, own and operate their re- 
spective roads. One of them was the Lexington, Lake & 
Gulf Railroad Company, a corporation of Missouri, 
whose road was to extend from Lexington, Missouri, on 
the south side of the Missouri river, southwardly to the 
southern border of the State; and the other was the Bur- 
lington & Southwestern Railway Company,a corporation 
of Missouri and Iowa, whose road was to extend from 
Iowa through a part of Missouri to Unionville, a town in 
Missouri, some distance north of the Missouri river, with 
a branch by way of Linneus to Lexington, a distance 
of about one hundred miles, and thence to Kansas City 
and Southwestern Missouri. This branch was styled the 
“Linneus Branch” of the Burlington & Southwestern 
Railroad. This branch had not been constructed, in fact 
but very little work done thereon at the time the mort- 
gage for $1,000,000 was made as hereinafter mentioned. 
The Lexington, Lake & Gulf Railroad Company, however, 
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had expended large sums of money and incurred heavy 
liabilities in the construction of its road, the bed of 
which had been made and the most of which had been 
tied and bridged from Lexington southward for about 
ninety miles. This portion of the road had cost about 
$600,000—page 105 (221). Among the creditors of the 
company was the firm of Monroe & Company, con- 
tractors for building the road, to whom, for labor done 
and materials furnished, the company had given its note 
to the amount of over $10,000; and this was secured by 
a deed of trust on the road, dated January 17th, 1872. 
—page 86 (204). On February 7th, 1872, while this debt 
and mortgage were in force, the Lexington, Lake & Gulf 
Railway Company leased its property to the Burlington 
& Southwestern Railway Company, acting for and on 
behalf of the Linneus Branch, and so as to make the 
leased line and the Linneus Branch for the purposes of 
the mortgage and deed of trust to be placed thereon, and 
stock to be issued, one line of road and one common 
property—page 33 (74-75)—; and the whole was to be 
known as the “Linneus Branch.” This lease also bound the 
Burlington & Southwestern Railway Company to iron 
within five months and complete the road as soon as 
practicable—page 33 (75 a); and the lease was subject to 
the contractor’s lien above mentioned—page 34 (75 5.) 
Afterwards, May 16th, 1873, the two companies were 
consolidated, and in the articles of consolidation the 
Burlington & Southwestern Railway Company assumed 
the liabilities of the Lexington, Lake & Gulf Railway 
Company of $20,000—page 38 (85)—and agreed that the 
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work of laying the iron southward from the river on the 
original line of the Lexington, Lake & Gulf Railway 
should commence, and said ironing and work of com. 
pleting said part of said road last mentioned progress 


—page 36 (81-82)—and that it, the Burlington & Southwest- 


ern, would continue to prosecute the work in good faith, 
and complete the same and run its cars to the town of 
Butier and the southern terminus of said line of the road 
as soon as practicable after and as the means necessary 
thereto should be realized by a sale of the mortgage 
‘bonds placed upon the road of said second party or other- 
wise—page 37 (82). Thus by this lease and these articles 
of consolidation, the Lexington, Lake & Gulf Railroad 
Company was merged and became known by the name 
of “Linneus Branch of the Burlington & Southwestern 
Railway Company,” and the whole road north of the 
Missouri river at Lexington to Unionville, and south 
thereof to the southern boundary of Missouri, became one 
road, and the whole was to be known as the “* Linneus 
Branch of the Burlington and Southwestern Railway.” 
They were made one property and line of road with 
one common stock and one franchise; and the property 
as anentirety was to be conveyed and included in one 
common mortgage. This was the origin of the $1,600,000 
‘bonds and mortgage that were foreclosed in the proceed- 
ings wherein this claim arose. This mortgage or deed of 
trust was executed by the Burlington & Southwestern Rail- 
road Company forand in behalf of its said Linneus Branch, 
dated April Ist, 1872, to the Farmers’ Loan & Trust Com- 
pany of New York, to secure $1,600,000 in bonds of 
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$1,000 each—page 41 (93). The deed of trust owned 
by Newman was dated January 16th, 1872—p. 56 (133)— 
und prior to the lease and articles of consolidation o1 
mortgage of Burlington & Southwestern Railway Com- 
pany. 

In the lease, as we have seen, was recited the fact, that 
there was a certain lien upon the property of the Lexington, 
Lake & Gulf Railroad for work done and materials fur- 
nished by the contractor, and that the Burlington & 
Southwestern Railway Company took that property sub- 


ject to the incumbrances therein recited, which, as the 


evidence shows, included the Newman note and mort- 
gage. Full notice of this prior lien claim was thus 
given in the source of title on which the mortgage rested. 

[t further was Known at the time these bonds were 
issued, that the ninety miles of the Lexington, Lake & Gulf 
Railroad were graded, bridged and tied at a cost of about 
$600,000 ; and that substantially no work had been done 
at that time upon the road north of the river. - For the 
whole $1,600,000 bonds, the only security at the time 
existing was that portion of the road south of the river. 
Elijah Smith was then president of the Burlington & 
Southwestern—page 40 (91). 

As time passed, there was a total disregard, by the 
consolidated company, of the provisions both of the 
lease and the articles of consolidation, and a perversion 
of the funds placed in the hands of the Burlington & 
Southwestern Company. The whole of the bonds were 
used and employed to build and iron that part of the 
road north of the river, whereby a great advantage was 
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obtained over the property south of the river, while noth- 
ing was placed on the southern part out of the proceeds 
of the mortgage bonds, either before or after the prop- 
erty went into the hands of the receiver—see pages 99, 
237, 100, 101, 239 and 240. After the execution of the mort- 
gage by the Burlington & Sonthwestern, as the facts 
above stated show, there were two mortgages on the 
property formerly of the Lexington, Lake & Gulf Rail- 
way Company; that to Monroe & Company, afterwards 
assigned to Newman. and the main mortgage for 
$1,600,000; and as it appears, this prior mortgage not 
only existed as a lien under the laws of Missouri supe- 
rior to that of the Burlington & Southwestern ‘mortgage, 
but the debt had been assumed to be paid by the Bur- 
lington & Southwestern Railway Company under the 
terms of the articles of consolidation above recited. 
Newman having become the owner of the note, and 
failing to get his money when due, foreclosed his deed 
of trust according to its terms,and in pursuance of the 
power of sale therein contained, without suit. This sale 
was made February 20th, 1876, by the trustee, and New 
man thus acquired the old Lexington, Lake & Gulf Road 
—p. 60 (144.) After the suit for foreclosure was brought 
on the $1,600,000, in 1876, and Smith had been appointed 
receiver, Newman had found an opportunity to sell his 
title to the road, which Mr. Elijah Smith, receiver, 
learned. and in the foreclosure suit, filed a petition 
for an injunction against Newman—page 115 (274)—and 
on this application, Newman was enjoined from setting 
up any claim or interfering with the possession of the 
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receiver to the property named, and his sale was thus 
defeated by the action of Smith. There was ananswer by 
two of the defendants who denied that they had done any- 
thing to warrant the application. This was in Decem- 
ber, 1879—page 117 (277)—and having got out his injunc- 
tion and thus broken up Newman’s sale. immediately 
afterwards Mr. Smith, the receiver, applied to the court 
for authority for himself to purchase Newman’s claim. 
[In his petition for this purpose, he states—page 64 (153)— 
“That a portion of the property coming into his cus- 
tody and control as receiver, is a line of railroad partly 
constructed extending from Lexington, in Lafayette 
County. Missouri, to the town of Butler in the County 
of Bates, being a portion of the property acquired by 
contract with the Lexington, Lake & Gulf Railroad Com- 
pany; that said road is graded and bridged nearly the 
entire distance from Lexington to Butler, a distance of 
eighty-two miles: that said work was done some years 
ago and is depreciating in value; that said portion of 
road, if completed, will be of great value to the parties 
in interest, and the circumstances are such that it is im- 
portant that said portion of road should .be com- 
pleted at once and before the sale and confirmation 
under the decree in this case can be had; that by 
reason of the contract with said Lexington, Lake & 
Gulf Railway Company, the statutes of the State of 
Missouri requiring railroads to be completed within a 
certain time, and that said road bed and bridges are 
rapidly going to decay, and the field threatened to he 
occupied by a rival line which will destroy the value of 
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said property, it is important that said road should be 
ironed and equipped for traffic at once, to protect, 
preserve and save said property to the parties in 
interest.” 

Besides asking in this petition for authority to bor- 
row $300,000, the petitioner adds—page 65 (156)—that he 
asks for authority to settle and adjust by payment or 
purchase any claims against said Lexington, Lake & 
Gulf Railroad Company which may seem to be prior to 
or adverse to the claim ofthe Burlington & Southwestern 
Railway Company under the contract by which said 
Lexington, Lake & Gulf Railway Company was acquired. 
The amended petition goes further in the same direction— 
page 65-6 (157)—and asks for $500,000 to equip this road; 
and after stating that the $1,600,000 mortgage is far in 
excess of the value of the road, states that there is no in 
terest of the Lexington, Lake & Gulf Railway Company 
which can in any manner be affected by the order, and 
that the only veal parties in interest whose rights are to 
be affected, are the bondholders under the Linneus 

Branch mortgage, executed to the Farmers’ Loan & 
Trust Company. The petition states that it is greatly to 
the interest of the parties that the road should be built 
most valuable coal 


at once; that it extends into a 
deposit or throughout a fruitful country, and if lost will 
be greatly to the damage and injury of the parties in in- 
terest; and that there is no other legal way by which it 
can be accomplished; and that any delay will cause a 
loss to the parties in interest upon which, as it is stated, 


over $600,000 has been expended. 
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Mr. Smith’s solicitor, Mr. Smyth, signed this petition, 
and the Receiver, Smith, swore to it. Notice was given, 
and the Burlington & Southwestern Railway Company, 
by Elijah Smith, acknowledged service—page 64 (152)— 
as also did the Farmers’ Loan & Trust Company—page 
64 (152). Judge McCrary, at Chambers, on January 26th, 
1880, authorized the order upon the consent of two-thirds 
of the bondholders—page 67 (161). The Farmers’ Loan 
& Trust Company assented to the order, and admitted in 
its answer the matters set up and asked in the petition— 
page 67 (161)—as did also more than two-thirds of the 
bondholders: 1,300 bonds out of the 1,600 assented— 
pages 68-69. Mr. Elijah Smith signed as a bondholder, 
but did not state the number of his bonds. They may 
have been the other 300. Upon this, we may say unanim- 
ous consent of all the real parties in interest, the court 
made the order, of which the following is part— 
page 71 (171): 

“And the said receiver is further authorized and 
directed to settle and adjrst, by payment or otherwise, 
any outstanding claims against the Lexington, Lake & 
Gulf Railway Company, which may seem to be prior in 
right to the claims of the Burlington & Southwestern 
Railway Company under the contract before mentioned ; 
and to purchase in any outstanding or adverse lien or 
title to any portion or all of said property, upon such 
terms as he may deem for the interest of the parties con- 
cerned, any right or title so acquired to be conveyed to 
him as receiver for the benefit of the parties in interest 
herein.” 
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The date of this order was March 3d, 1880—page 70, 
(166 foot.) The agreement made between the receiver 
and Newman, pursuant to this order, will be found on 
page 81 (192),made March 12th, 1880, whereby it was 
agreed in short, that Newman was to convey to the re- 
ceiver, by quit-claim deed, his title in and to the railroad 
formerly known as the Lexington, Lake & Gulf Railway, 
extending southwardly from the Missouri river at Lex- 
ington, Missouri, by the way of Pleasant Hill, to a point 
south of Butler, in Bates county, Missouri, which deed 
was to be made within twenty days from the date of the 
agreement, and placed in the hands of John W. Noble, in 
escrow, and delivered to the receiver upon compliance 
with the terms of the agreement on his part; which were 
that the receiver would pay Newman out of the money 
coming into his hands from that part of the railroad 
mentioned, or upon a sale of the receiver’s certificates 
lately authorized by the court, or from any earnings of 
that portion of the road, or arising from a sale thereof 
under decree of the court and within nine months from 
the 18th day of December, 1879, the sum of $17,750, it 
being recognized, as the agreement stated, that the claim 
of Newman to the above amount was a first and prior lien 
upon that portion of the road paramount to the mortgage 
of the Farmers’ Loan & Trust Company—page 82 (195). 
The agreement was not to bind the receiver, in reference 


to any other property or money coming into his hands, 
except from or pertaining to that property mentioned. 
The agreement then stated it was to be in the nature ofa 
compromise of all outstanding differences, and it was 


further provided, that time was of the essence of the con. 
tract ; that in case Newman failed to comply, on his part, 
the receiver might have the right to have the same en- 
forced specifically by the court in which said cause is 
pending, or, at his option, declare the agreement null 
and void; and “if said first party (the receiver) should 
fail, within nine months from December 18th, 1879, to pay 
said $17,750, said second party (Newman) might apply 
to the court for the enforcement thereof, or at his option 
he might abrogate or abandon the same absolutely, and 
his rights in that event should be the same as if this 
contract had not been made.” ; 

It was further provided that the agreement was made 
under an order of the court, and referred to no other than 
the property named, and was to be paid out of no funds 
except such as should arise from that portion of the road, 
and was to constitute no personal claim against Elijah 
Smith. 

[t was further agreed that when the quit-claim deed 
was delivered to Noble, that the note mentioned and des- 
cribed in a deed of trust to Moses Chapman, under which 
Newman’s claim arises, should be delivered to Noble, in 
escrow; and that said trust deed should also be delivered 
to him, if in possession of the parties; if not, as soon as 
practicable; and on compliance upon the part of the 
receiver, the note and the trust deed should be delivered 
to him as muniments of his title and as vouchers; said 
note to be cancelled upon the payment of said $17,750. 

It appears by the testimony—pages 91-2 (215-220)— 
that the quit-claim deed was duly made as required—page 
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83 (198)—and the note and the deed of trust under which 
Newman’s title arose, were placed in the hands of Noble, 
in escrow, to be held in escrow as provided in the agree- 
ment for payment. Mr. Newman awaited the receiver’s 
action, anticipating that upon sale of the property under 


the foreclosure sale, the means of paying this claim 


would be realized and applied. 


It is to be observed at this point that the decree of 
foreclosure under which this road was sold was entered 
in this cause as early as May 19th, 1876—page 51 (121), 
page 132 (312); but the sale did not take place until 
November 30th, 1880,—page 72 (172); that at this sale 
the premises were struck off and sold to Elijah Smith, of 
Boston, Mass., for $1,000,000 in Linneus Branch bonds, 
said Smith being the highest and best bidder for the 
property—page 73 (175); that the sale was made to Smith 
as trustee, and was without valuation or appraisement, 
and subject to certain receiver’s certificates, issued by 
Elijah Smith, by virtue of an order of court, not to exceed 
in amount $200,000. The report further shows—page 74 
(177)—that the Master was informed by the receiver, Mr. 
Smith, that there were no funds on hand at the date of 
the sale over and above the amount necessary to operate 
the road; he further reports that the entire expense of ad- 
vertising the sale was $135, bills for which were presen- 
ted to and were paid by Elijah Smith, whether in his 
capacity as receiver or trustee or individually is not 
stated; and, that the Master had made a deed to the pur- 


chaser’s trustee. 
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It may be remarked here that none of these receiver’s 
certificates ever came into the hands of Newman, but 
were a set of certificates issued before the contract with 
Newman was made. 

After the sale, March 7th, 1881—page 2 (2)—Mr. New- 
man filed his petition in the foreclosure suit, claiming 
his right under his contract and requesting the court to 
make provision for his payment. The quit-claim deed, 
note and mortgage were placed in the custody of the 
court for the benefit of the receiver. Pending this ap- 
plication of Newman, the court confirmed the report of 
the foreclosure sale, but in confirming the report of the 
sale—page 80 (190)—July 5th, 1881, the court inserted the 
following proviso: “But the said deed of conveyance, and 
the delivery of said property to said grantee, shall not be 
taken to affect any claim, right, interest in or lien upon 
or to said property sold and conveyed by said Master’s 
deed now pending in this court or in any State court by 
leave of this court, but that said claim, right, interest or 
lien are hereby reserved subject to the further order and 
decrees of this court, and the power to make further 
orders, decrees and directions in reference to said prop- 
erty in this cause is hereby expressly reserved by the 
court. | 

Newman’s interplea, filed March 7th, 1881, was thus 
especially included in this order as a claim and lien 
pending in the court—page 2 (2). 

The interplea or petition was answered in due form 
by both the Farmers’ Loan & Trust Company, the com- 
plainant in the foreclosure suit, and Elijah Smith re- 
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ceiver—page 15 (29)—and to which replication was made. 

The answer did not controvert the claim of Newman 
as a first and prior lien, or the jurisdiction of the court 
to establish it in this proceeding and order a sale of the 
road—page 16 (35)—but denied the right to order pay- 
ment by the receiver or trustee. | 

The answer set up the following statement as a de- 
fense—page 15 (32). 

“Tt is also true that at said sale Elijah Smith, act- 
ing as agent for the trustees, complainants herein, and 
for the bondholders, did at said sale purchase the said 
property of said branch line, and the same was convey- 
ed to him as trustee, for and in behalf of the owners 
of the bonds aforesaid; all of which property included 


.in the said mortgage was sold by said Master and 


purchased by said Smith as aforesaid, but the bid there- 
fore was payable in the bonds secured by said mort- 
gage as authorized in said decree; but complainants say 
that said bid was made solely with a view to the 
value of the finished portion of said road upon which 
the money realized from said bonds was expended, and 
with the knowledge that whatever title said purchaser 
would take under said sale would be subject to the lien of 
said Newman under his said trust deed; that no part of 
said bid was to be paid or was paid in cash, and that 
said bid was made in satisfaction of said mortgage debt 
pro tanto, and was paid to the Master in acknowledg- 


ment of satisfaction to the extent thereof of the said 
debt due to the trustees by reason of said mortgage; 
that there was no money bid for said property and 
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none paid over to said Master and none required to 
be; that at the time said decree was entered in 1876, 
the said Newman was not a party to said foreclosure 
proceedings, nor had his claim in any manner been 
presented to this court or adjudicated as a lien, and 
there was no order to sell said property in satisfaction 
thereof, so that the said Smith at said sale simply took 
said property for his beneficiaries, the bondholders, 
subject to such liens as existed on said Lexington, 
Lake & Gulf Railway prior and superior to said mort- 
gage.” 

The title that Elijah Smith obtained as trustee at the 
purchase under the foreclosure sale remained in him at 
the time Newman’s intervention was filed, and said 
Linneus Branch, including said Lexington Lake, & Gulf 
property, was organized into a new company March 
19, 1881—pp. 106, 7, 8, 254 to 259—See testimony of P. 
Henry Smyth, page 96 (228). The purpose was, at the 
time that Mr. Smyth testified. as he says, to put this 
title into a consolidated company—page 96 (229 foot). 
The two corporations agreed upon a consolidation which 
was thenin process of perfection. The consolidated com- 
pany representing the bondholders of both the main 
and branch lines and the bondholders were to be entitled 
to an equal amount of stock in the new company. The 
Chicago, Burlington & Quincy Railroad Company 
was to purchase the stock of the consolidated company, 
and the arrangement was then to take effect as of some 
past date, either July or September, 1881. 
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Upon full hearing upon the pleadings and evidence, 
there was a decree entered in favor of the intervener, 
Henry L. Newman—page 30 (67)—adjudging that there 
was due to Henry IL. Newman for himself and as 
trustee, John Waddell, the sum of $17,750 and interest 
thereon from November 30th, 1880, at six per cent. per 
annum until paid; that the claim to that amount was 
authorized by the court to be incurred by its receiver in 
the cause, and was by him so incurred and was to have 
been provided for and paid out of the proceeds of the 
sale of the railroad property described in the mortgage 
made to complainants by the Burlington & Southwestern 
Railway Company, sold November 30th, 1880, by order 
of the court, and the sale thereof was conditionally con- 
firmed on July 5th, 1881; that the claim not having been 
paid or provided for, the sale of the road as well as the 
confirmation thereof was set aside and for naught held, 
and the receiver of the court ordered to take exclusive 
possession of the property with any additions or appur- 
tenances thereto absolutely necessary to gain his origi- 
nal possession, with all the powers in him as before vested 
at and upon the expiration of the 90 days from the 
date of the decree, unless within the last-named period 
of 90 days, the claim of the intervener in the sum here- 
inbefore determined was paid with interest and costs 
by Elijah Smith, as trustee for bondholders, purchaser at 
said sale; and if the claim was paid as aforesaid, then 


the sale would stand and the order of confirmation be 
final as to said demand. The decree was dated Novem- 
ber 28th, 1884. 


: 
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The receiver has never been discharged. 

Mr. Smith did not in any one of his several capaci- 
ties pay the amount, but as receiver and trustee 
appeals, with the trustee in the mortgage, to this court. 
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BRIEF, POINTS AND AUTHORITIES. 


I. The contract, dated March 12th, 1880, made by 
Elijah Smith, as receiver, with Henry L. Newman, for 
himself and as trustee for John W. Wadell, was one for 
the benefit of the property then in the custody of the 
court and, thus, within the power of the court to 
authorize. | 

a. The benefits to be derived are strongly 
portrayed in the receiver's petition for the order. 
Receiver’s petition to borrow money. Record, 
pp. 64-65 ; and amended petition, pp. 65-66. It 
is such as was purchased and the purchase sup- 
ported by this court in Memphis Wc. R. R. Co. vs. 
Dow, 120 U. 8. Rep. 287-301. 

6. The authority was vested in the court. 

Kennedy vs. St. Paul & Pacific R. R. Co., 
2 Dillon R. 448; (8S. C.) Dillon R. 519. 

Miltenberger vs. Logansport R. R. Co., 106 
U. 8. Rep. 286. 

Barton vs. Barbour, 104 U. S. Rep. 126. 

Jerome vs. McCarter, 94 U.S. Rep. 734—738. 

Bank of Montreal vs. Chicago, Clinton &c. 
R. R. Co., 48 Iowa R. 518. 

Meyer vs. Johnston, 58 Ala. Rep. 237—338. 

First Nat. Bank vs. Shedd, 121 U. S. Rep. 
74—86. 

Williamson’s Adm’r vs. Washington City 
&c. R. R. Co., 33 Grattan Rep. 624. 
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c. The application was made on notice and 
supported by the consent and request of substan- 
tially all the bondholders—(rec. pp. 67, 68, 69)— 
and the bondholders were bound by the order 
made ;. also, the Farmers’ Loan & Trust Company 
as trustee for all the bondholders gave its as- 
sent to the same, and in its answer joined in the 
request of the receiver for the authority asked, for 
the order—page 67—161. 

Wallace vs. Loomis, 97 U. 8S. Rep. 146. 

Hale vs. Frost, 99 U. 8. Rep. 389. 

Fordick vs. Schall, 99 U. 8. R. 235—261. 

Miltenberger vs. Logansport &c., 106 U.S. 
Rep. 286, 309, 310. 

Union Trust Company vs. Souther, 107 U.S. 
Rep. 594. 

Union Trust Company vs. Walker, 107 
U.S. Rep. 596. | 
Langdon vs. Vermont & Canada R. R. Co., 

53 Vt. R. 228. 
Humphreys vs. Allen, 101 Ills. R. 490. 

The trustee especially represented the bond- 
holders in their request. 

Shaw vs. Railroad Co., 100 U.S. R. 605—612. 
First Nat. Bank vs. Shedd, 121 U.S. Rep. 
74—86. 


[I. The contract thus made upon performance by 
Mr. Newman, became an obligation the same as are- 


ee 
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ceiver’s certificate, and became a lien on the proceeds of 
sale superior to the lien of the bondholders. 


a. Because it was made atthe request of bond- 
holders and their trustee. Rec. pp. 67, 68, 69. 

5. This has been the uniform course of de- 
cision in this court. See authorities last cited. 


Union Trust Company vs. Llinois Midland 

&e. Co., 117 U. 8S. Rep. 434. 
c. It was,in effect, acontract of the court it- 
self, and, debilto justitia, the court was required 


to give it preference and effect. 
Fosdick vs. Schall, 99 U. S. Rep. 251. 


III. The contract was duly performed by Newman, 
for himself and Waddell. 


a. This is substantially admitted by the ans- 
wer to Newman’s petition. Rec. pp. 15, 16. 

b. See also deposition—pp. 91, 92, 93, 94. 

ec. The quit-claim deed releases the deed-of- 


trust lien, and has especial reference to it. Italso 
releases all right, title and interest; and it was 
accompanied by the original note and deed of 
trust. It was therefore operative upon any and 
all interest of Newman in the subject matter. 


d. The quality of Newman’s title was not 
open to objection, as the particulars of the quit- 
claim were especially provided for in the con- 
tract. Record page 81. 


—_— = 


e. No objection hasever been made to either 
the deed or title, or that Newman has not’ per- 
‘formed. Nor has the receiver at any time 
endeavored to relieve himself of the contract by 
reason of any failure of performance by New- 
man, and as ‘provided in the contract. 

See the answer of trustee and receiver to 
Newman’s petition. Record p. 15 (32) 


IV. The claim was properly allowed and the de- 
cree equitable and just. 

a. The claim of Newman was properly ad- 
dressed to the court in the foreclosure suit. This 
was expressly provided for in the contract. Re- 
cord page 83, near top. It was the usual and pro- 
per course. 

Turner vs. Peoria & Springfield R. R. Co. 
95 Ills. 134, Authorities above cited. 

Graham vs. Boston, Hartford & Enc. R. R. 
Co., 118. U. S. C. R. pp. 177-178. 

6. The only parties in interest were the bond- 
holders, and they had requested the agreement; 
had purchased the road, and were yet holding the 
title when the petition for payment was filed and 
decree rendered, and have always since the date of 
said contract, treated it as their absolute property; 
and they, in conjunction with Elijah Smith, on 
March 19, 1881, and while this suit was pending, 
organized a new company with a capital of $3,000,- 
000, and put into the same as part of its capital 
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steek the property of the Lexington, Lake & Gulf 
Railway Company, and in part based their capi- 


tal stock upon the same and treated it as their 
property—pp. 107-256. They are the appellants. 
Mr. Smith in his capacity as receiver was not 
affected by the decree, and he has as such no 
right of appeal. 

c. The court had especially reserved the power 
to adjudicate this claim at the time of confirm- 
ing the sale—Record, page 81 (192)—and could 
subsequently act on it. 

Farmers Loan & Trust Co. vs. Central R.R. 
Co.,7 Federal Reporter, 537. 

Burnham vs. Bowen, 111 U. 8S. Rep. 776-782 
783. 

d. The original decree of foreclosure reserved 
the right of approval of the sale of the deed and 
the right to make further orders. Record, page 


56 (133). 


The sale made under the foreclosure decree was 


of the road as entirety. There was no effort made to re- 


alize anything for Newman’s claim on any part. There . 
is no means of determining what any part brought or 


would bring. 


a. Hence the whole sale had to be set aside 
and the whole road ordered to be resold. 

b. This was equitable also. Elijah Smith in 
his several numerous capacities as receiver, bond- 
holder and trustee for bondholders, failed to per- 
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form what Elijah Smith, Receiver had agreed to 
do: and Elijah Smith, as trustee for bondholders, 
attempted to purchase the road without paying a 
dollar to relieve the court of its obligation to New- 
man, and which these bondholders had solicited 
might be incurred. By this, Mr. Newman has had 
his title involved and his costs and expenses great- 
ly increased, and for his reparation the whole pro- 
perty of these bondholders should be held liable. 
[t is the equitable and usual way to thus sell the 
whole road for liens even if the liens are on part 
only. 
Schulenburg vs. Memphis &c. R. R. Co.., 
67 Mo. R. 442. 3 
Knapp, vs. The St. Louis, K. C.& N. R. R. 
Co., 74 Mo. R. 374. 
Ireland vs. The Atchison &c., R’y Co. 79 
Mo. 572. 
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ARGUMENT. 


It appears in this suit that the Lexington, Lake & 
Gulf Railroad Company was a corporation of the State 
of Missouri existing before the year 1872, which under- 
took to build a railroad from the City of Lexington 
running southward towards the southern boundary of 
Missouri, and in said enterprise had expended large 
sums of money and incurred heavy liabilities for the 
construction of its road, the bed of which had been 
made, and the most of which had been tied, but not yet 
ironed. Among the creditors of the company were Mon- 
roe & Company, contractors for building the road; and 
for labor done and material furnished by whom, the 
co-partnership had given its note to an amount of over 
ten thousand dollars. In this condition the Lexington, 
Lake & Gulf Company, on the 7th of February, 1872, 
was leased in legal form to the Burlington & Southwest- 
ern Railway Company in behalf of and for its Linneus 
Branch ; that company uniting the road of the Lexing- 
ton, Lake & Gulf Company with that portion of the 
road running from Lexington, on the Missouri river, 
northward to Unionsville, and styling the whole the 
‘‘Linneus Branch.” 

Under the terms of this lease that portion of the 
road north of the river and the Lexington, Lake & Gulf 
Railroad property were made one line of road, with one 
common stock ; one franchise ; one entire property ; and 
this was to be covered and included in one common 
mortgage and all known as the “ Linneus Branch of the 
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Burlington & Southwestern Railway Company.” In this 
lease was recited that there were certain liens on the 
road, and the Burlington & Southwestern Railway Com- 
pany took the Lexington, Lake & Gulf property, sub- 
ject to these incumbrances. Moreover, by the very 
terms of the lease the bondholders took their bonds 
with full knowledge and notice of these prior liens; for 
under the lease and articles of consolidation made May, 
1873, these bonds were subject to these liens, and by the 
terms of these agreements the Burlington & South- 
western Railway Company agreed to pay the liabilities 
of the Lexington, Lake & Gulf Railway Company to 
the extent of twenty thousand dollars, which included, 
as shown by the evidence and admitted by the answer, 
the debt of Newman, appellee. The recitals in this 
lease, and the deposition of Davis, show also that, at 
the date of the lease and the placing of the mortgage 
upon the Linneus Branch (including said Lexington, 
Lake & Gulf property) in its entirety, to secure 
$1,600,000 in bonds thereon, there had been about 
eighty-five miles of said Lexington, Lake & Gulf road 
graded, bridged and tied, at a cost of about $600,000, 
and that but very little work had been done at that time 
upon that part of the branch road north of the river, 
with no iron; and that the most important and valuable 
portion of this line, and the chief, and in fact about the 
only security for the $1,600,000 bonds so issued, was 
that part of the branch road south of the river. The 
evidence further shows, that by a willful disregard of 


the provisions of this lease, and a perversion of the 
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funds placed in the hands of the Burlington & South- 
western Railway Company, of which Elijah Smith was 
then President, the $1,600,000 in bonds were used to 
build and iron the part of the road north of the river; 
that the means of doing this came mostly from the 
Lexington, Lake & Gulf property, then improved to the 
extent, of $600,000, and that the bondholders, including 
the receiver, who is shown to be also a large bond- 
holder, have thus derived a great benefit out of the 
property south of the river, while they have never paid 
one cent or done one dollar’s worth of work thereon; 
nor, before or since said property went into the hands of 
the receiver, complied with a single agreement made. 
But as is proven they have used the property sowth of 
the river to build, iron and equip that portion north of 
the river, and having thus reaped all the benefits to be 
derived therefrom and destroyed its value, by delays, and 
evasion, are now endeavoring to get rid of their liabili- 
ties therefor. The value of the road being gone and its 
rights of way endangered under the law, they cooly 
asked in their answer to be relieved from their obliga- 
tions to the intervenors, under a contract made by the 
court itself, at their solicitation. 

Before the execution of the mortgage by the Burling- 
ton & Southwestern Railway Company upon the Lin- 
neus Branch, the Lexington, Lake & Gulf Company had 
made the note to Monroe & Co., hereinbefore mentioned, 
and secured it by a deed of trust in ordinary form upon 


that portion of the road built by the Lexington, Lake & 
Gulf Company. On April'lst, 1872, and after the execu- 
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tion of the deed of trust to Monroe & Co., the Burlington 
& Southwestern Railroad Company executed its bonds 
for $1,600,000, and secured the same by a deed of trust or 
mortgage upon the whole of Linneus Branch as one en- 
tire property; that is, upon the whole of the road run- 
ning from Unionsville to the Missouri river, and thence 
by Lexington southward toward the southern boundary 
of Missouri; so that the Lexington, Lake & Gulf Road, at 
this time, was covered by two deeds of trust: first, the 
mortgage to Monroe & Co., for over $10,000, (the claim 
Newman owned,) and secondly, the mortgage of the Bur- 
lington & Southwestern Railway Company for $1,600,000. 

Moreover, the Burlington & Southwestern Company 
was under a legal and equitable obligation, by force of 
the lease and articles of consolidation, to pay the elaim 
of Monroe & Co., the contractors who had done labor and 
furnished material for the construction of the Lexington, 
Lake & Gulf Railway. The note of Monrve & Co. was 
sold and assigned to H. L. Newman, who held the same 
for himself and as trastee for John W. Waddell. 

The debt to Monroe & Co. having been paid by 
neither the Lexington, Lake & Gulf Company, nor by 
the Burlington & Southwestern Railway Company, aae 
proceedings were instituted to foreclose the deed of trust 
securing this Monroe & Co. debt, and a deed was made 
by the trustee, pursuant to the powers in him vested. 
This was done by no judicial proceedings, nor -was 
possession taken or attempted to be taken by the trustee 
or given to Newman. The whole road, the right of way, 
&c., of the Lexington, Lake & Gulf Company was thus 
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conveyed to H. L. Newman for himself and as trustee for 
W addell. In the meantime the foreclosure suit, in 


which this intervention is made, was commenced by 


the Farmers’ Loan & Trust Company, the trustee of 


the deed of trust on the Linneus Branch; made by 
the Burlington & Southwestern Railway Company, for 
$1,600, 000; and such steps were taken therein against 
the Burlington & Southwestern Railway Company that 


a decree for. foreclosure was obtained in April, 


1876, and Elijah Smith was appointed receiver of the 
whole road. This receiver having assumed the control 
of the road and being in the performance of his duties 
as custodian of the property under the orders and juris- 
diction of the court, learned that Newman was negotia- 
ting for a sale of his property to one Brown, for a large 
sum of money. Thereupon Smith, as receiver, applied to 
the court,in the foreclosure suit, and by representing that 
Newman had no interest in the property and that he 
was intermeddling in the same, obtained an injunction 
against him and against Brown who was proposing to 
purchase. These proceedings resulted in a disruption 
of the negotiations between Brown and Newman and 
prevented the sale of the property in the manner contem- 
plated. These facts are found by the court below, and 
Judge Brewer, in his opinion comments on them as a part 
of the history of the case—Record, printed page 29. 
Thereupon Smith, as receiver, entered upon negotiations 


with Newman for the purchase of Newman’s interest in 
the property, and Newman having objected that the 
court had not authorized the purchase of his claim, 
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Smith as receiver, by his solicitor, Mr. Smyth, applied 
to the court for authority to settle and purchase all out- 
standing and adverse claims, and the authority was 
granted. 

The attention of the court is particularly called to 
the proceedings on part of the receiver, which resulted 
in making the order, under which the claim of the inter- 
venors comes before this court. The receiver in his pe 
tition and amended petition for this order, states therein 
and makes oath to the following state of facts—in the 
words of said petition—printed Record, pp. 64, 65: 

“That said Lexington, Lake & Gulf Road was ac- 
quired by said Burlington & Southwestern Railway Co. 
under a certain lease, and is depreciating in value; that 
if completed it will be of great value to the parties in 
interest, and that the circumstances are such that it 
should be completed at once, and before the sale and 
confirmation under the decree in the case can be had; 
that by reason of the contract with the Lexington, Lake 
and Gulf Company the statutes of Missouri requiring 
railroads to be completed in a certain time will work a 
forfeiture of said property ; and that said road-bed and 
bridges are rapidly going to decay, and the field threat- 
ened to be occupied by a rival line, which will destroy 
the value of said property. It is important that said 
road should be ironed and equipped af once to protect 
and preserve and save the said property to the parties 
in interest, and that the receiver has served parties in 
interest with notice, and that there is no opposition 
thereto, and that the interest of all parties will be much 
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enhanced by commencement of work immediately on 
said road. and that without immediate action by the 
court, said benefits to be derived from the completion 
thereof will be lost to ali parties in interest, and to, 
probably, the entire loss of the property, which has over 
$600,000 expended upon it to put it in its present con- 
dition. And petitioner believes this order and authority 
necessary to save said property from deterioration and 
final loss, and that authority be given to issue on said 
property receiver's certificates to an amount not exceed- 
ing $500,000, and that said indebtedness and certificates 
so created shall be a lien upon said property only, and 
said lien shall be prior to all other liens thereon.” 

As a supplementary part of the said petition, and 
distinct and separate from the part before recited, said 
receiver also asks for general authority to adjust claims, 
&c., in words as follows: 

* Your petitioner also asks for authority to settle and 
adjust, by payment o7 purchase, any claims against said 
Lexington, Lake & Gulf Railway Company which may 
seem to be prior or adverse to the claims of the Burling- 
ton & Southwestern Railway Company wader the con- 
tract by which said Lexington, Lake & Gulf property 
was acquired.” ° . . . . . * 

To these petitions, the Farmers’ Loan & Trust Com- 


pany, the Burlington & Southwestern Railway Com- 
pany, and the bondholders, filed answers and consented 
thereto, and asked “that all the authority prayed for in 
both the petition and the amended petition be granted 
as prayed for, and to all of which they assent.” 
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The order of the court was made on the 3rd day of 
March. By this order authority was given to build this 
road at once, and to build as prayed, and that receiver's 
certificates be issued to an amount not to exceed $500,00, 
and they were madea jfi7st lien and prior to all other liens 
upon that part of the “Linneus Branch” south of the 
river. This portion of the order is complete and separate 
from the other portions of the. order, and had for its ob- 
jects and purpose building said part of said road south 
of the river. 

We quote from the order (Record, printed pp. 69-70) : 
‘The application of Elijah Smith, the receiver hereto- 
fore appointed by this court, for authority to borrow 
money and construct an unfinished portion of the rail 
road of defendant from Lexington southwardly, and for 
other authority, as appears in his petition and amended 
therefor, came on for hearing before the Hon. Geo. W. 
McCrary, circuit judge at chambers in the city of St. 
Louis, on the 26th day of January, 1880, and it appear- 
ing that the complainants and defendants in said cause 
had been duly notified of said application and have filed 
answers consenting to said order, and that it is proper 
that the same be granted as asked for in the petition 
and amended petition; it was therefore ordered by said 
cireuit judge that the prayer of said receiver be granted 
upon his obtaining the written consent of two-thirds of 
the bondholders interested in said mortgage and the 
concurrence of the Hon. A. Krekel, one of the judges of 
this court; and now, on this 3d day of March, 1880, said 
application coming on for further hearing before the 
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Hon. A. Krekel, at his chambers, Jefferson City, and it 
appearing that said receiver has obtained, in writing, the 
consent of the requisite number of the holders of said 
bonds, it is ordered and decreed that the authority 
prayed for by the receiver be granted, &c. The order 
then directs the construction, &c., of the road south of 


the river. ’ 


Following this portion of the order is the genera 
authority as prayed for in said petition by said receiver 
relating to the entire branch line and in its entirety. This 
portion of the order is distinct and separate in its pur- 
pose and object from the preceding portion, and is in 


words as follows: 


‘““And the said receiver is further authorized and 
directed to settle and adjust, by payment or otherwise, 
any outstanding claims against the Lexington, Lake & 
Gulf Railroad Company which may seem to be prior in 
right to the claims of the Burlington & Southwestern 
Railway Company wader the contract before mentioned, 
and fo purchase in any outstanding or adverse lien or 
title to any portion or all of said property, and any right 
or title soacquired to be conveyed to him as receiver for 
the benefit of the parties in interest herein.” 

It is submitted to the court that the purposes and ob- 
jects of the petitions and the order thereunder were two 
fold, but separate and distinct. 

lst. To build the road, and make the receiver’s cer- 


tificates a first and specific lien only upon that part of 


said road, south of the river. 
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2d. To pay or adjust any claims, liens or adverse 
title to said property.on or against said Lexington, Lake 
& Gulf property generally, under the original contract, 
and without reference to any specific fund arising from 
any part or portion of said Linneus Branch, but as a 
debt assumed and justly due by said Burlington & South- 
western Railway Company for said branch. 

And it was under this state of the case, and for these 
purposes and objects, the contract between Smith 
receiver, &c., and Newman, of date March 12, 1880, was 
made. This contract recites that it is “made by said 
Smith as receiver, acting under the authority of the Cir- 
cuit Court of the United States, in the case of the Farmers’ 
Loan & Trust Company vs. Burlington & Southwestern 
Railway Company et al., and under and pursuant to the 
order of said court.” This contract was of the same 
binding force as a receiver’s cer‘ificate. Either is a con- 
tract to pay money for value received; and this Honor 
able Supreme Court has too clearly announced the 
validity and priority of these engagements to allow any 
further question now. We have cited the precedents un- 
der our “ Points and Authorities” of this abstract and 
brief, page 18, for roads not finished, branches con- 
structed and improvements made. Contracts and liabil- 
ities created for roads not finished, branches constructed 
and improvements made have been given priority over 
even dissenting bondholders; while in the present in- 
stance, the bondholders were requesting, urging and 
sanctioning the order and contract. These bond- 
holders were the real owners of the entire property, 
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subject to Newman’s title, both north and south of the 
river. 

The order of the court became a part of the contract. — 
Newman had the right to look to the same as such and | 
to agree with Smith with reference thereto. The re- 
| ceiver, by the terms of the order, was “authorized and 


directed to adjust and pay said claim,” not out of any 
specific property or fund, but generally, as the receiver 
| 3 of the road; and there was no restriction or limitation as 
| 


to any property out of which he should pay. Whilst in 
| the contract the receiver had the option to pay the 
$17,750 “‘ out of the moneys coming into his hands from 
| that part of the said road south of the river, or from the 
| sale of receiver’s certificates, or from any earnings from i. 
| that part of said road;” yet not having done either 
| within the time stipulated, the intervenor had the right to 
| j | have the order enforced under which the contract orig- 
i 
| 
| 
| 


inated, or under that clause of the contract that says that 
said receiver is “to pay said Newman out of the moneys 
coming into his hands from said road, or arising from 
the sale thereof.” 
| The contract is in the nature of a guarantee by the 
: | | | receiver that the agreed sum would be paid, whether 

| | the road was sold for bonds, cash or otherwise; that the 
: | same was taken for $17,750 and that would be paid for it ay 
whether worth it or not at the date of the foreclosure 
sale. It was intended to be an adjustment of the previous 
undertaking of said Burlington & Southwestern Co., and 
a final and complete settlement of all matters and things 
recited in the contract, and that said sum would be paid 
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upon making the sale under the decree if not paid as 
otherwise indicated in the contract. | 

Mr. Newman was to put his deed and the old Monroe 
& Co. note and mortgage in the hands of the person agreed 
on, and await payment from the sale or otherwise. He 
punctually performed the conditions required of him. 
The receiver never has denied this. He has never claimed 
any forfeiture of the contract; but on the other hand 
admits the full force of Mr. Newman’s claim. But he 
says, inasmuch as Mr. Newman was to be paid out of the 
proceeds of a particular portion of the road sold, and in- 
asmuch as this portion was sold with all the other por- 
tion and as an entirety, for bonds only. therefore there 
was nothing realized from the particular portion liable, 
and hence Mr. Newman takes nothing by his contract. 
The solemnity of this result is intensified by the fact 
that Mr. Elijah Smith who made the contract, as receiver, 
became the purchaser of the property as trustee for the 
bondholders. 

Surely the appellee was not to see that the receiver at 
the sale secured the ways and means to pay the price 
agreed on. The trustee for the bondholders, and the 
bondholders themselves, had procured this contract and 
they knew of its binding force. The receiver who made 
the contract was the purchaser for the bondholders and 
was himself a bondholder. The title was in him after 
the sale, at the time Mr. Newman’s petition was filed. 
The obligation of the contract with the appellee was a 
lien on the property purchased, and the purchasers were 
bound to relieve the court of this liability at the-same 


a ee 


time they demanded the road. They were ignorant of 
neither the law nor the facts. It wasina word a debt 
of their own creation, and they could not reap the advan- 
tage of their purchase without performing the correlative 
duty of payment. 

The order was obtained under circumstances that 
entitle it to the freest and broadest construction in favor 
of the intervenor. In the first place it was the voluntary 
request of the receiver himself that the order might be 
made. An order he had prepared the way for, by break- 
ing up a sale Mr. Newman was just then about to 
make. The court hesitating to grant him the order in 
the form that he wished, demanded at least two-thirds 
of the bondholders should join in the request for the 
order. This request of the bondholders was obtained. 
The order having been made, Newman for himself, ang 
as trustee for Waddell, made the agreement upon which 


this intervention is based, and thereby sold to Smith, 
as receiver, the road-bed and appurtenances of the Lex- 


ington, Lake and Gulf Company, for the sum of $17,750. 
This sum Smith, the receiver, promised to pay either in 
receiver’s certificates or in the proceeds of the sale of 
that portion of the road originally covered by Newman’s 
claim. This last provision, that Newman was to be paid 
from the proceeds of the sale, is distinctly expressed, 
and has never been modified. Newman performed all 
the conditions on his part to be performed under this 
agreement, but Smith, the receiver, having obtained the 
order of sale from the court for the whole of the road 
from Unionville to Lexington, and from Lexington to the 
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south, covering the whole of the Linneus Branch, and 
providing that at the sale the purchaser might pay for 
the said road in bonds or money, proceeded to sell the 
whole of the said railroad without discrimination or par- 
tition, and took in payment the donds of the Burling 
ton & Southwestern Railroad secured by the mortgage 
foreclosed, a large part of the bonds being owned by 
Smith himself. No money was demanded or received 
as part of the purchase price, and only a small sum was 
voluntarily advanced for expenses. The master reported 
the sale so made to the court. Some time elapsed be- 
tween the report of the sale and the approving order— 
and during this period Newman filed his intervening 
petition. The court approved the sale, reserving ez- 
pressly, however, its right and jurisdiction over the prop- 
erty for further consideration and for further orders in 
regard to oustanding claims. The record of the order 
approving the sale will clearly show this provision of 
reservation, and that it is aptly worded to apply, as no 
doubt it was intended, to the Newman claim. The ap- 
pellee in his intervention, requested the court to set aside 
the sale of the road under the inequitable circumstances 
stated, and to require a sale whereby there should be 
realized an amount of money sufficient at least to satisfy 
his claim, with interest from the time specified in the 
petition. 

[t further appears that Mr. Smith, as receiver, by the 
order to adjust the claim of the intervenors, was further 
authorized to issue receiver's certificates sufficient to pay 
that claim with other matters. But he failed to issue any 
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certificate whatever, or tender or offer any to Mr. New- 
man, and did so conduct himself from the time of the 
contract with Newman up to the present decree, as to 
give good ground to suppose that his chief object was to 
entrap Newman into an agreement and hold him at arm’s 
length under that agreement until he, Smith, might carry 


into effect his own design for his own benefit as bond- 
holder, and get the property so entangled in further con- 


veyances as to ultimately defeat Newman from enforcing 
any claim whatever, or at least from any realization on 
his claim. An explanation, though no excuse for this 
conduct may be found in the fact that during the time 
that Newman was thus held in the agreement, another 
road had been built a short distance from the present 
road; so that while at the time Smith was negotiating 
for the purchase from Newman, Newman’s claim might 
have been sold for much more than its face valne offered 
by Smith, the receiver, it has now become comparatively 
worthless, and as a piece of property, separate from the 
remainder of the road called the Linneus Branch, would 
produce to Newman little or nothing; at least not the 
amount that is claimed, or the half of it. The field was 
threatened by a rival, as the receiver informed the court 
in his petition for the order. Yet the contract was 
sought and made. Because that rival’s threat has been 
carried into effect is no reason Mr. Newman’s sale should 
be cancelled and his property thrown back on his hands. 
This would be the grossest injustice. 

This case being somewhat peculiar in some of its 
features, we beg leave to again refer to the opinion of 
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the learned judge below. Judge Brewer says (Record, 
printed p. 29): “When negotiations were pending for a 
sale by intervenors, the receiver, representing the entire 
properties, deemed it of sufficient value to interfere by 
injunction, break up the negotiations and prevent the 
intervenor from realizing on his claim. Subsequently 
he deemed it of sufficient value to apply for and obtain 
authority to borrow $500,000 on receiver's certificates to 
complete the road and further authority to purchase the 
claim of intervenors. After thus baffling and delaying 
them it may not be inequitable to hold that the road 
as a@ whole should bear the burdens and losses of de- 
lays; but it is not necessary now io determine abso- 
lutely the rights of the parties. It is enough to hold 
that the sale of the property as a whole should not 
stand with the receiver’s obligation on a part unsatis- 
fied.” 

It further appears that Smith, the receiver, being a 
bondholder of Burlington & Southwestern Company, 
himself purchased the title at the sale when the Lexing- 
ton, Lake & Gulf portion of the Linneus Branch was 
sold, in conjunction with the remainder of that branch, 
and that he has since conveyed all this to a corporation in 
which he has become one of the chief stockholders, and 
that these interests have now come into the Burlington & 
Quincy Railroad Company, which has issued bonds to 
the original stockholders, guaranteeing them a fair 
interest upon their investment; in a word, that the 
title of the Lexington, Lake & Gulf Company has 
passed over from Smith, the receiver, through these 
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manipulations of the orders of the court for Smith’s 
own individual benefit and that of other bondholders, 
while he has failed and refused to in any degree per- 
form his duty toward Newman under the contract of the 
court through him as receiver. The chief facts stated 
in the petition and here recited are not denied; but it 
is explicitly averred that Newman has a first lien upon 
that portion of the road built by the Lexington, Lake & 
Gulf Company, and the argument is that if Newman 
has any remedy, it is simply the right to have his 
agreement specifically enforced as a lien against that 


portion of the road. 


It would be a strange result to occur in a court in 


equity, under an agreement made by an officer of the - 


court, by authority of the court, with a party who had 
originally had a lien, who had been at the expense and 
delay of enforcing that lien, and acquiring a legal title 
and who had sold that legal title, under such agree- 
ment so authorized to the legal custodian of the 
property appointed by the court, that, when he claimed 
in the court the performance of the contract he should 
be returned to his original condition, and informed that 
his only remedy was to re-enforce from the beginning his 
original claim in some other court and by an independ- 


ent suit. 


In the first place, this would be no remedy. The 
property, out of the proceeds of the sale of which this 


claim was to have been paid, has been transferred to 
other parties, and the title much entangled, and the rem- 
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edy made extremely precarious, if it has not been ab- 
solutely destroyed. 

In the second place, by means of the delay of these 
proceedings and of this contract, while Mr. Newman was 
awaiting the justice and equity of the court in regard 
to its own agreement, the property has lost its value by 
the rivalry of a company which has built alongside of 
it during the time. It was to save the property from this 
rivalry that the court authorized the contract of pur- 
chase. The receiver is in no position to throw his unsuc- 
cessful management on Mr. Newman. 

In the third place, it is not necessary upon authority, 
that this roundabout method should be forced 
upon this intervenor, inasmuch as the court had it 
within its power to do justice in a summary manner as 
against these bondholders who petitioned that this order 
might be entered. The court had before it the contract- 
ing parties, the purchaser, who was one of the contract- 
ing parties, and who in making the contract in fact 
represented the subsequent purchasers as much as he 
did in the purchase itself. And it had the road yet 
within its control, having expressly reserved it in the 
affirming order. The court had full and ample jurisdic- 
tion over the parties, and the subject matter, and within 
its control the successors of the original trustee. In 
point of fact and law the sale had made no essential 
difference in the relative situation of the parties to the 
property on which the decree was to operate. 

Lastly, this property was.sold in its entirety, and by 
the very terms of the sale is made an entire property, 


celine 


Es a ll a a a i cl 


On erence rae 


_49-— 


and not susceptible of division, and being an entirety 
should not be sold in parcels. This is the established 
rule in Missouri, as shown by the authorities cited in 
our “Points and Authorities.” 

[t must be borne in mind that the court ordered a 
sale under such circumstances that there might have 
been realized cash sufficient to have paid Mr. Newman, 
because the order was to sell for bonds or money; that 
the Master in Chancery did, in fact, sell the whole of the 
road, Newman’s part as well as the rest, without 
distinction; that Mr. Smith, himself, became the pur- 
chaser, and put in, in large part, his own bonds 
to pay the price; and that it has been simply through 
the indisposition of Mr. Smith as receiver, as trustee 
and individually, to comply with his agreement, 
made under the sanction of this court, that Mr. 
Newman remains unpaid. It does not lie in the re- 
ceiver’s mouth to say that that portion of the road cover- 
ed by Mr. Newman’s claim was not worth the amount 
that he had agreed topay Newman for it. It isin evidence 
that that portion of the road had cost a very large sum 
of money, and was at the time that the agreement was 
made with Smith, in such condition that Newman might 
have sold it for a large sum had the receiver not interfer- 
ed against him by injunction. Moreover, the court will 
presume that the road was worth at least as much as the 
receiver agreed to pay for it, and which he agreed to pay 
for it under an order solicited by the bondholders and by 
the trustee, who represented the bondholders, and who 
would not have been so solicitous to have the claim 
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settled, had it not been worth the amount set upon it by 
the parties making the agreement. In the very petition 
of the receiver for the order of sale, he narrates the fact 
that the road had cost $600,000 as inducement to the 
court to make the order. We have abave quoted Judge 
Brewer’s remarks on this point, and will uot attempt to 
add to their force. 

The sale was made; but the proceeds which should 
have been brought into court were willfully refused. 
Were this a controversy between man and man, it would 
seem hard to force Mr. Newman toa court of justice under 
so plain a case; and a man would be deemed dishonor- 
able who refused so willfully to perform an agreement, 
as Mr. Smith has done in this instance ; but when one re- 
tflects that this party thus contumaciously refusing to do 
that which he had agreed to do, is an officer of the court, 
the representative of the parties in interest, and that he 
is acting under the sanction of the court, and was not only 
authorized but was directed to settle this claim, and that 
having settled it he now refuses to pay it, it would be an 
outrage upon justice and the conscience of a court, to al- 
low him to succeed in his insolent disregard of his duty 
and the intervenor’s right. 

That the court has the power to control the receiver 
and this property and the bondholders, so as to compel 
them to either pay Mr. Newman the amount they should 
have paid at the sale, or to set aside the sale of this en- 
tire road, and have it sold de novo, so that it shall bring at 
least as much cash as will pay Mr. Newman, is well sup- 
ported by authorities. The judges of the United States, 
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both in the Supreme Courtand on the Circuit, have found 
it necessary to establish, in regard to properties put in 
the hands of receivers under foreclosure proceedings, new 
principles for their guidance, which shall be efficacious 
to preserve the rights of all in interest, those whose con- 
tracts and services better the condition of the property 

after the foreclosure proceedings have been commenced, | 
as well as those of the bondholders and trustees 
under the mortgage. This has led to the well known 
principles established by these courts whereby those per- 
forming labor upon the road or furnishing supplies to the 
receiver acquire a lien therefor which is even superior 
to the first mortgage lien. In the present instance the 
incumbrance being upon this property in favor of New- 
man, a superior title existed in him whereby the improve 
ment of this road was about to be impeded or the sale 
of this whole branch greatly depreciated. It was a better- 
ment, within the strictest sense, for Mr. Newman to sur- 
render the superior title to the receiver, and agree to take 
in lieu thereof the cash which was contracted for. This 
was agreed and Mr. Newman has performed the agree- 
ment on his part. All that has happened is that Mr, 
Smith, the receiver, has not paid for it. He acquired the 
benefit, the improvement, the betterment of this property, 
to the extent of Mr. Newman’s title. All this has been 
tendered him, but he ineqitably and unjustly refuses to 
bear the burden of this agreement. He was hot to 
make the contract when he knew it was valuable as he 
states under oath in his petition for the order; he is cold 
to perform the contract made when he imagines the rival 


line has destroyed this value by a parallel road. Hecan- 
not, however, legally or successfully thus play:fast and 
loose. 

The principles upon which we rely, of this general 
nature, are to be found in the case of Fosdick vs. Schall. 
99 U.S. Reports, 235-251; and also in Hale vs. Frost, 99 
U. 8S. Reports, 389, and the numerous cases following 
these. We cite also a very important and carefully 
considered case, that of Williamson’s Administrator vs. 
Washington City, &c., Railroad Company, 33. Grattan 
Reports, 624. Other authorities are set forth in our 
‘*Points and Authorities” above. | 

In the opinion of this Honorable Court. in Milten- 
berger vs. Railway Co., 106 U. S. Rep. p.:286, on 
page 311, it is said: “ Many circumstances may exist 
which may make it necessary and indispensable to 
the business of the road and the preservation of the 
property, for receivers to pay pre-existing debts of cer- 
tain classes, out of the earnings of the receivership or 
out of the Corpus of the property, under order of the 
court, with a priority of lien,” and the court illustrates 
anew the source and necessity of its jurisdiction in this 
regard. The principle is settled, and has direct applica- 
tion to the case in hand 

Another case which comes very near to the present 
one is that of the Farmers’ Loan & Trust Company 
(the very plaintiff in this suit) vs. Central Railroad of 
lowa, 2 McCrary Reports, page 181. The opinion of 
Judge Love in this case was concurred in by Judge 
McCrary, and it is there held, that although the road had 
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been sold by the receiver and the receiver discharged, 
yet, inasmuch as the court in that case, as in the present 
one, had retained the jurisdiction of the property for 
Jurther orders, that in behalf of a person who had a 
claim against the company because of personal injuries 
received through the negligence of the company, the 
court would require of the bondholders the payment to 
the injured person, or it would set aside the sale of the 
road and require a re-sale, so that this party might 
receive from the proceeds sufficient to compensate him. 

We submit, that, if the Circuit Court in view of these 
superior equities which exist in favor of Mr. Newman, 
found a precedent so strdng as this, announced and con- 
curred in by the very judges of that jurisdiction, and it 
found in its order affirming this sale the reservation of a 
conti ol over this property, and perceived that the bond- 
holders who solicited this agreement might be made, 
failed to furnish the means to pay the claim, the court 
might well order, not that this claim shall be enforced 
against that portion of the road originally owned by the 
Lexington, Lake & Gulf Company, but that the whole sale 
should be set aside, from end to end, on the whole Lin- 
neus Branch, and that a re-sale should take place, with 
the provision already in the order of sale, that there shall 
be realized thereat an amount in cash at least sufficient 


.to pay the claim of the intervenors herein, unless the 


bondholders within a fixed time should furnish the 
means to pay off and liquidate the claim. With a clear 
appreciation of the justice of this claim by the court, and 
the control.over the person of the receiver, who has not 
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vet been discharged, and of the property, which is yet 
within the power of the court, we think that ‘such an 
a order was doing simply justice not only by the court 
to. the intervenors herein, but justice to the court itself. 


’ The application of the intervenor is to Justice, and, 
if his claim was ever sanctioned by her, he cannot fail 
to be protected in any court where her ministers preside. 
G . JOHN W. NOBLE, 

: JOHN C. ORRICK, 
TILTON DAVIS. 
q Counsel for Appellee. 
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TRAVELERS’ INS. CO. OF HARTFORD, CONN., VS. S. P. MCCONKEY. 1 


1 Unitep STATes OF AMERICA, | ic 
Northern District of Iowa, f° 


Pleas before the circuit court of the United States for the northern 
district of Iowa, eastern division, at a term begun and holden at 
the city of Dubuque, in said district, on the first Tuesday in April, 
A. D. 1885, before Honorable James M. Love, judge of the district 
court of the United States for the southern district of Lowa, ap- 
pointed to hold said term of court in aid of Honorable Oliver p 
Shiras, judge. 


SADIE P. McConkey 
, vs i ~ 
ry ry? ~ No. 204. Law. 
THe TRAVELERS INSURANCE COMPANY OF | 
HARTFORD, CONNECTICUT. 


Be it remembered that heretofore, to wit, on the 15th day of April, 
A. D. 1884, a transcript was filed in the office of the clerk of this 
court in the words and figures following, to wit: 


2 Petition. 
In the Circuit Court of Iowa in and for Linn Co. Janu’y T., 1884. 


Sabie P. McConkey 
v8. 
Tue TRAVELERS’ INsuRANCE Co. or Hartrorp, ConNECTICUT. 


Your petitioner, Sadie ‘P. McConkey, would state that she is the 
widow of George P. McConkey, late of Hamilton, in the county of 
White Pine, in the State of Nevada, dec’d; that during the lifetime 
of her said husband, to wit, on the 7th day of November, 1882, the 
def’t, to wit, The Travelers’ Insurance Co. of Hartford, in the State 
of Connecticut, for the consideration of certain warranties made in 
the application, as well as the sum of twenty-five dollars then paid 
def’t by said George P. Conkey, said def’t then & there made, exe- 
cuted, and delivered to him an accident policy on the life of said’ 
George P. Conkey in the sum of five thousand dollars, to be paid 
to pl’ff herein, Sadie P. McConkey, in case of the death of said George 
P. McConkey happening within the time prescribed in said policy, 
to wit, one year from the 7th day of November, 1882, effected through 
external, violent, and accidental means, said sum to be paid pl’ff 
within ninety days after sufficient proof of death of said insured by 

the means aforesaid, as per said policy of insurance hereto 
3 attached and made a part hereof will fully show. 

That defen’t was, at and before the date of said policy, and 
still is a corporation existing and duly incorporated under the laws 
of the State of Connecticut and doing business in said States of 
Nevada, lowa, and Connecticut as such corporation duly authorized 
to issue policies of insurance against accident, and that such was 
then and now is the general business of said def’t. 

That after the making and delivery of said policy as hereinbefore 
stated, to wit, on or about the 2nd day of January, 1883, the said 
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George P. McConkey, while in his office, in Hamilton, White Pine 
Co., in the State of Nevada, was accidentally shot through the heart 
by a pistol Or gun, loaded with powder & ball, by a person or persons 
unknown to pl’ff, by reason of which accidental injury said George 
P. McConkey then and there instantly died, of which accident and 
death said def’t was duly and legally notified, as required by def'’t ; 
that pl’ff sent said notice to def’t, but did not retain a copy thereof 
and is now unable to attach a copy thereof hereto, as the same is 
— the possession of def’t, and she asks that def’t produce the same 
for the use and inspection of pl’ff; the defen’t has failed and refused 

to pay said sum or any part thereof; that said sum of 
4 five thousand dollars and interest from the 2 day of January, 

1883, until paid is now justly due ber; she therefore demands 
judgment for the sum of five thousand dollars and 6% interest 
thereon from the 2nd day of January, 1883, until paid & costs of 
suit. 

WM. G. THOMPSON, 
Att'y for PUG. 
STATE OF IowA, oo 
County of Linn, § wi 


I, Sadie P. McConkey, being duly sworn, say that I am _ pl’ff in 
above cause; that I have heard the above petition read over and 
know the facts therein stated, and the same are true as I verily be- 
lieve. 

SADIE P. McCONKEY. 


Sworn to and subscribed to before me by Sadie P. McConkey this 
3 day of Dec’r, 1883. 
| NOTARIAL SEAL. | JOE D. LANNING, 
Notary Public of Linn Co., Iowa. 


D (Copy.) 
Principal sum, $5,000. Premium, $25. 
The Travelers’ Insurance Company of Hartford, Conn., 


In consideration of the warranties made in the application for this 
insurance and of the sum of twenty-five dollars, does hereby insure 
Geo. P. McConkey, by occupation, profession, or employment a 
eounty treasurer & local express agent, residing in Hamilton, county 
of White Pine and State of Nevada, in the principal sum of five 
thousand dollars, for the term of twelve months, ending on the 
seventh day of November, eighteen hundred and eighty-three, at 12 
o’clock noon; the said sum insured to be paid to his wife, Sadie 
P. McConkey, if surviving (in event of her prior death said sum 
shall be paid to the legal representatives of the insured), within 
ninety days after sufficient proof that the insured, at any time within 
the continuance of this policy, shall have sustained. bodily injuries, 
effected through external, violent, and accidental means, within the 
intent and meaning of this contract and the conditions hereunto 
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annexed, and such injuries alone shall have occasioned death within 
ninety days from the happening thereof; or if the insured shall sus- 
tain bodily injuries, by means as aforesaid, which shall, independ- 
ently of all other causes, immediately and wholly disable and ‘pre- 
vent him from the prosecution of any and every kind of business 
pertaining to the occupation under which he is insured, then, on 
satisfactory proof of such injuries, he shall be indemnified against 
loss of time thereby, in a sum not exceeding twenty-five dollars per 
week, for such period of continuous total disability as shall imme- 
diately follow the accident and injuries as aforesaid, not exceeding, 
however, twenty-six consecutive weeks from the time of the hap- 
pening of such accident: 

Provided always, That this policy is issued and accepted subject 
to all the provisions, conditions, limitations, and exceptions herein 
contained or referred to, and upon the express agreement that all 
the statements: and declarations rhade in the application for this 
insurance are warranted to be true in all respects, and that ‘said 
application, together with the company’s classification of hazards 
indorsed hereon, is referred toand made a part of this contract;.and 
that if this policy, or any renewal thereof, has been or shall be ob- 
tained through misrepresentation, fraud, or concealment, or if any 
attempt shall be made by false swearing or suppression of any ma- 
terial fact on the part of the insured to obtain any sum under this 
policy or any renewal thereof, then the same shall be absolutely 
void: 3 

Provided always, That this ‘insurance shall not extend to hernia, 
nor to any bodily injury of which there shall be no external ‘and 
visible sign, nor to any bodily injury happening directly or indi- 
rectly in consequence of disease, nor to any death or disability 
which may have been caused wholly, in part, or jointly by bodily 
infirmities or disease existing prior or subsequent to the date of this 
contract, or by the taking of poison or contact with poisonous sub- 
stances, or by any surgical operation or medical or mechanical treat- 
ment; nor toany case except where the injury is the proximate and 
sole cause of the disability or death; and no claim shall be made 
under this policy when the death or injury may have been caused 
by dueling, fighting, wrestling, lifting, or by over-exertion, or by 
suicide (felonious or otherwise, sane or insane), or by sun-stroke, 
freezing, or intentional injuries inflicted by the insured or any other 
person, or when the death or injury may have happened in conse- 
quence of war, riot, or invasion, or of riding or driving races, or of 
voluntary exposure to unnecessary danger, hazard, or perilous ad- 
venture, or of violating the rules of any company or corporation, or 
when the death or injury may have happened while the insured 
was or in consequence of his having been under the influence of 
intoxicating drinks, or while employed in mining, blasting, or 
wrecking, or in the manufacture, transportation, or use of gunpow- 
der or other explosive substances (unless insured to cover such 
occupation), or while engaged in or in consequence of any unlawful 
act; and this insurance shall not be beld to extend to disappear- 
ances, nor to any case of death or personal injury, unless the claim- 
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ant under this policy shall establish by direct and positive proof 
. that the said death or personal mjury was caused by external vio- 
lence and accidental means. 

Provided always, That if the insured shall travel or be beyond or 
without the limits of travel or residence hereinafter prescribed with- 
out first obtaining from this company or one of its agents a special 
permit, in writing, and paying the extra premium therefor, then this 
policy shall be wholly void as to all accidents occurring beyond such 
limits. Said limits of travel and residence are as follows, viz: The 
inhabited portions or civilized abodes of the United States, the Do- 
minion of Canada and Newfoundland, and coastwise, by regular 
lines of passenger or mail conveyance, from port to port on the At- 
lantic or Pacific coast or Gulf of Mexico, but in no event to include 
any voyage past or around Cape Hatteras or upon the high seas 
without special permit and extra premium therefor. No indemnity 
shall be paid for loss of time resulting from accident occurring while 
the insured is without or beyond such limits: 

Provided always, That all sums which may be paid by way of 
indemnity to the insured by virtue of this policy shall be accounted 
in diminution of the principal sum hereby insured, so that in case 
of subsequent death or injury during the continuance of this policy 
and within the year in which such indemnity may have been paid 
the total amount to be paid by the said company shall not in any 
case exceed the principal sum hereby insured. 

Claims under this policy are payable only at the company’s office, 
in Hartford, Conn.; and this policy is subject, also, to the following 
conditions: 

1. The party insured is required to use all due diligence for per- 
sonal safety and protection and to notify the secretary of this com- 
pany immediately and in writing of any change from the occupa- 
tion, profession, or employment under which this insurance is 
granted; he is insured under classification , as indorsed hereon, 
the same being a part of this contract, and this policy shall be wholly 
void as to all accidents occurring in any occupation, profession, 
employment, or exposure classed by the company as more hazardous 
than the classification under which he is insured, unless he shall 
have first procured from thiscompany or one of itsagents a written per- 
mitthereforand paid the additional premium required. -es”Stand- 
ing, riding, or being upon the platforms of moving railway coaches 
other than street cars or riding in any other place not provided for the 
transportation of passengers or entering or attempting to enter or 
leave any public conveyance using steam as motive power while the 
same is in motion or walking or being on the road-bed or bridge of 
any railway are hazards not contemplated or covered by this con- 
tract ; and no sum will be paid for loss of life or disability in con- 
sequence of such exposure or while thus exposed happening to any 
person other than railway employees who shall have given notice 
of such occupation and paid the fixed premium for such hazards. 


2. In the event of any accidental injury for which claim may be 
made under this policy, immediate notice shall be given, in writing, 


sd 


SADIE P. MCCONKEY. | 5 


addressed to the secretary of this company, at Hartford, Conn., stat- 
ing the full name, occupation, and address of the insured, with full 
particulars of the accident and injury; and also in case of death 
resulting from such injury immediate notice shall be given in like 
inanner; and failure to give such immediate written notices shall 
invalidate all claims under this policy, and unless direct and aftirma- 
tive proof of the same and of the death or duration of total disability 
shall be furnished to the company within seven months from the 
happening of such accident, then all claims accruing under this 
policy shall be waived and forfeited to the company. 

3. No suit or proceeding at law or in equity shall be brought to 
recover any sum hereby insured, unless the same is commenced 
—— one year from the time the right of action accrues. 


The insured shall not be entitled to indemnity for disabling 
ood beyond the amount of his ordinary wages, salary, or the 
money value of his time during the period of continuous total dis- 
ability, not exceeding twenty-six weeks as aforesaid. 


No claimshall be payable under this policy unless any medical 
adviser of the company shall be allowed to examine tle person or 
body of the insured in respect toany alleged injury or cause of death 
when and so often as may be reasonably required on behalf of the com- 
pany. 

The total risks taken by this company on any one person under 
life and accident policies or tickets together are limited to sixteen 
thousand dollars for loss of life and eighty dollars weekly indemnity 
asaforesuid. Noone claiming under policies or tickets or both for sums 
in excess of the amounts hereby limited shall be entitled to recover 
such excessive sums, but all premiums paid on tickets or policies for 
such excessive insurance shall be returned, on demand, to the in- 
sured or his legal representatives. 

No assignment of this policy shall be valid unless made in 
writing. iadorsed hereon, and unless a copy of such assignment shall 
be given to this company within thirty days after its execution, and 
any claim under this policy made by any assignee shall be subject 
to proof of interest. 

8. If the company shall so elect, this policy may be canceled 
any time by refunding to the insured the premium paid by him, 
less a pro rata part thereof for the time said policy has been in 
force. 

The actual payment of premium before the happening of any 
accident under which claim for loss may be made, as well as all the 
provisions and conditions: aforesaid and a strict compliance there- 
with during the continuance of this policy, are conditions precedent 
to the making of this contract. No waiver shall be claimed by rea- 
son of the act or acts of any agent, unless such act or waiver be 
specially authorized in writing, over the signature of the president 
or secretary of this company. 
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In witness whereof the Travelers’ Insurance Company of Hartford 
has caused these presents to be signed by its president and attested 
by its secretary and delivered at the home office, in the city of Hart- 
ford, State of Connecticut, and this policy countersigned by Thomas 

sennett, general agent of this company for Pacific Coast. 
, President. 
— ——, Secretary. 


Countersigned, at San Francisco, this 7th day of November, 1552. 
THOS. BENNETT, 
Gen. Agent. 
(Form 100—edition Feb’y, 1882.) 


ay [ Endorsed :] #4006. In the circuit court — Lowa in and for 

Linn Co. January tern, 1884. Sadie P. McConkey vs. Trav- 
elers’ Insurance Company of Hartford, Connecticut. Petition. Filed 
Dec. 4, 1883. Geo. L. Stearns, clerk. W. G. Thompson, att’y for 
pl’ff. Copy fees, $5,00; 1.50 per —, 3.60. 


6 Original Notice. 


In the Circuit Court of Linn County, Iowa. January Term, A. D. 
1884. 


SADIE P. McConkKEy 
vs. 
Tue TRAVELERS’ INSURANCE Co. oF HARTFORD, CONNECTICUT, 
Defendants. 


To Travelers’ Insurance Co.: 

You are hereby notified that on or before the 10th day of De- 
cember, A. D. 188-, there will be on file in the office of the clerk of 
the — court of Linn county, Iowa, the petition of the plaintiff afore- 
said claiming of you the sum of you five thousand dollars and inter- 
est at 6% per cent. from 2nd day of January, A. D. 188-, as money 
justly due from you on policy of insurance by you to George P. Mc- 
Conkey, dated Nove’r 7, 1882, A. D., being policy No. 544,657. You 
are also notified that unless you appear thereto and defend before 
noon of.the second day of the next term of said circuit court of Linn 
county, to be held at Marion, Iowa, on the 7th day of January, A. D. 
1884, a default will be entered against you and judgment rendered 
thereon and decree as prayed in said petition. 

WM. G. THOMPSON, 
Attorney for Plaintiff. 
7 STATE OF Iowa, Linn County: 

Rece’d this notice on the — day of December, 1885, and on the 
20th of December, 1883, the same was served on Travelers’ Insur- 
ance Company of Hartford, Conn., by delivering to A. R. West, who 
is an agent for said company, at Cedar Rapids, Iowa, a true and cor- 
rect copy hereof, together with a copy of the petition on file. 

B. F. SEATON, Sheriff, 
By F. H. SEATON, D. Sheriff. 


I ARB ti ce i t 
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Fees: 
Bits siee amvicencintineh alemndeaciniiliaal 70 
TO siatinhnciine cbiannita het Geatdilainlclaieeas 50 
Copy a cia el aoe 30 
SereIs GF 00 ..ncdesadncwnanl 50 
$2 00 
8 In the Circuit Court of Linn County, State of Iowa. 


SapiE P. McConkey 
v8. 
THe TRAVELERS’ [NsuRANCE Co. oF HARTFORD, CONNECTICUT. 


To the honorable the circuit court in and for said Linn Co.: 

Your petitioner respectfully shows to the honorable court that the 
matter and amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of $500 ; that the controversy in 
said suit is between citizens of different States, and that the peti- 
tioner was at the time of the commencement of this suit and still is 
a citizen of the State of Connecticut, and that Sadie P. McConkey, 
plaintiff herein, was then and still is a citizen of the State of Towa. 

And your petitioner offers herein a bond, with good and sufficient 
surety, for his entering in the circuit court of the United States for 
the northern district of Iowa, on the first day of its next session, a 

copy of the record in this suit and for paying all costs that 
9 may be awarded by said circuit court if said court shall hold 
that suit was wrongfully or improperly removed thereto; and 
he prays this honorable court to proceed no further herein except 
to make the order of remand required by law, and to accept the 
said surety and bond, and to cause the record herein to be removed 
into said circuit court of the United States in and for the northern 
district of Iowa; and he will ever pray, ete. 
TRAVELERS’ INSURANCE COMPANY, 
By DYER, LEE & ELLIS & | 
C. B. KEELER, Its Att’ys. 


10 Bond. 


Know all men by these presents that the Travelers’ Insurance 
Company of Hartford, Connecticut, as principal, and b. D. Lee and 
Mason P. Mills and G. F. Van Vection, as sureties, are held and 
firmly bound unto Sadie P. McConkey in the penal sum of five 
hundred dollars, for the payment whereof, well and truly to be 
made, unto the said Sadie p. McConkey, heirs and assigns, we bind 
ourselves, our heirs and assigns, jointly and severally, firmly by 
these presents. Yet upon these conditions: The said Travelers’ Insur- 
ance Company having petitioned the circuit court of Linn county, 
State of lowa, for the removal of a certain cause therein pending, 
wherein Sadie P. McConkey is plaintiff and the Travelers’ Insur- 
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ance Company of Hartford, Connecticut, is defendant, to the circuit 
court of the United States in and for the northern district of Iowa: 
Now, if the said Travelers’ Insurance Company, said petitioner, 
shall enter in said circuit court of the United States, on the first day 
of its next session, copies of the record in said suit and shall well 
and truly pay all costs that may be awarded by said circuit 
11 court of the United States if said court shall hold that said suit 
was wrongfully or improperly removed thereto, then this ob- 
ligation to be void; otherwise in full force and virtue. 
“Witness our hands and seals this first d: ay of January, A. D. 1884. 
TRAVELERS’ INSURANCE COMPANY, 
y DYER, LEE & ELLIS, Js Att’ys. 
", D. LEE. 
= ASON P. MILLS. 
. F. VAN VECTION. 


STATE OF low, | al 
Linn Couniy, {~' 


We, Mason P. Mills and G. F. Van Vection, being duly sworn, 
depose and say, and each for himself says, that he is one of the sure- 
ties in the sureties in the foregoing bond; that he is a resident of 
the State of lowa; that he is worth the sum of ten thousand dollars 
beyond the amount of his debts; that he has property in the State 
of Iowa liable to execution equal to the sum of ten thousand dollars. 

MASON P. MILLS, 
G. F. VAN VECTION, 
jy MASON P. MILLS & 
KF, VAN VECHTEN. 


Subscribed and sworn to before me this 7th day of January, A. D. 
1884. 
W. LE ROY CRESSMAN 
Notary Public in and for Linn Co., Lowa. 


STATE OF Iowa, | 
4 . > SS 
Linn County, § 


Be it remembered that —a term of the circuit court within and for 
the county and State aforesaid, begun and holden at a court-house 
in the city of Marion on the 7th day of January, A. D. 1884, Hon. 
C. Hedges, sole judge sole judge of the circuit court of the 8th judi- 
cial district of said State, presiding, on second day of said term, it 
being the 8th day of January, A. D. 1884, among other, the following 
proceedings were had, done, and entered of record, to wit: 


SADIE McConkey } 


V8. 


4006. 


Tue TRAVELERS’ INSURANCE COMPANY OF HARTFORD, Con- | 
NECTICUT. 


And now, to wit, January 8th, 1884, this cause comes on for hear- 
ing upon defendant’s petition for a change of forum, W. G. Thomp- 
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son appearing for the plaintiff and Dyer, Lee and Ellis and C. B. 
Keeler appearing for the defendant; and it appearing to the court 
that said defendant has filed herein the petition, affidavit, and bond, 
as in such cases required by statute, and being fully satisfied 
13 in the premises: 
It is therefore ordered that this cause be, and the same is 
hereby, transferred to the circuit court of the United States, northern 
district of Iowa, eastern division, to be held at Dubuque, Iowa. 


Fee Bill. 
Clerk’s fees: 


DOCK. Cie Tt, 2100; iti stn: ocean ee | 
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Aare DRE TP cident nc ce ndnncumein mien 5OF 
DD. A. COUR, CHe TIRE Fe icc tc cnc ccuscheeeens. 8 Oe 
B. F. Seaton, sh’ff, serving. original notice-.......-- a ae 
We Ge. TI, ae Be Oe Pn ce ccenusnnninnetenen 3 60 


*$1.50 paid by pl’t’ff, 50c. paid by att’y 
+ Paid by Mills & Keeler, pl’ff’s att’ys. 


STATE OF Iowa, | 


: ’ > 88° 
Linn County, | 


I,,Geo. L. Stearns, clerk of the circuit court of the State of Iowa 
in and for said county, do hereby certify that the foregoing is a trne 
copy of all the papers and court records in the case of Sadie P. 
McConkey vs. Travelers’ Ins. Co. as fully as the same remains of 
record in my office. 


Witness my hand and seal of said court hereto affixed, at my 
oftice in Marion, in said county, on this 18th day of January, 1884. 


[L. 8. ] GEO. L. STEARNS, Clerk. 


14 [Endorsed:] No. 204. Sadie P. McConkey vs. Travelers 

Insurance Company, def't. heyy of record in said 
cause. Filed this 15 day of April, A. D. 1884. A.J. Van Duryee, 
yee, clerk, by Alfred Hobbs, deputy. Dyer, Lee & Ellis, St. Louis; 
Henderson, Hurd & Daniels, for def ’ts. 
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And afterwards, to wit, on the 18th day of November, A. D. 1884, 
there was filed in this court an answer in the words and figures fol- 
lowing, to wit: | 


15 Answer. 
In Cireuit Court of the United States. Northern District of lowa, 
Eastern Division. 
SADIE P. McConKEY 
78. 


THe TRAVELERS INSURANCE Co. OF HARTFORD, CONNECTICUT, 
Defendant. 


I. 


Defendant, for answer to the petition herein, denies that the death 
of the insured was occasioned by bodily injuries effected through 
external, violent, and accidental means (or affected through external 


violence and accidental means), within the intent and meaning of 


the contract of insurance and the conditions thereunto annexed. 


II. 


And for further answer of said petition defendant says that the 
death of the insured was caused by suicide. 


ITI. 


And for further answer to said petition defendant says that the 
death of the insured was caused by intentional injuries inflicted by 
the insured or some other person. 


16 IV. 


And for further answer to said petition defendant says that the 
death of the insured was caused by intentional injuries inflicted by 
some other person than the insured. 

DYER, LEE & ELLIS, 
HENDERSON, HURD & DANIELS, 
: Attorneys for Defendant. 


STATE OF CONNECTICUT, ane 
County of Hartford, 


[, J. G. Batterson, being duly sworn, depose and say that I am an 
officer, to wit, the president of the defendant in the above-entitled 
action ; that I know the contents of the foregoing answer and believe 
the statements of divisions I and III thereof to be true, and as to 
‘the defenses set up in divisions II and IV,I believe one or the other 


to be true, but cannot determine which. 
J. G. BATTERSON, 


ee nels 


w~- 


- ee -  ?- - - 
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Subseribed and sworn to by the said J. G. Batterson before me, a 
notary public in and for said State and county, this 19 day of June, 


1884. 
[L. s.] WALTER G. COWLES, 
Notary Public. 
17 | Endorsed :] No. 204. Sadie P. McConkey, pl’ff, vs. Trav- 


elers’ Insurance Co., defen’t. Answer of defendant. Filed 
Nove’r 18, 1884. A. Hobbs, dep. clerk U.S. c’t c’t. 


18 United States Circuit Court, Northern District of Iowa, East- 
ern Division. 


I’RIDAY, 17th day of April, A. D. 1885. 
Tenth day. 
Hon. James M. Love, judge presiding. 


SADIE P. McConkey ) 
vs. » No. 204. Law. 
Tue TRAVELERS INSURANCE Co. 


This cause again coming on to be heard, the jury and counsel 
being all present, and the evidence and arguments of counsel having 
been heard, the cause was submitted to the jury by the court and the 
jury retired to consider their verdict; after due deliberation they 
returned into court and returned into court the following verdict, 
Viz: 

“ We, the jury, find for the plaintiff and assess the damages at five 
thousand six hundred — ($5,600.00). 

Dubuque, April 17, 1885. : 
SAMUEL BRADEN, Foreman. 


The plaintiff thereupon, by her attorneys, in open court 
19 remitted from the amount of said judgment the sum of six 
hundred & ten ($610.00) dollars; to which the defendant at 

the time duly excepted and filed his motion for a new trial. 


And afterwards, to wit, on the 17th day of April, A. D. 1885, there 
was filed in said court a motion in the words and figures following, 
to wit: 

20 Motion. 
In Circuit Court of the United States for the Northern District of 
Iowa, Eastern Division. 

SapiE P. McConkey vs. THE TRAVELERS’ INSURANCE COMPANY. 

Now comes defendant and moves the court that the judgment 
herein may be vacated .and that a new trial may be granted herein, 
for that the trial court may have erred in the construction of the 


policy of insurance herein in holding and instructing the jury that 
the words of the policy “ intentional injuries inflicted by the insured 


‘ 


: ae aire otal _ 
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or any other person” had reference only to an intention on the part 
of the insured and did not include murder or injury inflicted inten- 
tionally by another person than the insured without the volition or 
consent of the insured. 

And in this connection defendant complains of the instructions 
given by the court on this subject and now in writing among the 
files of this court and duly excepted to by defendant at the time, and 
defendant complains that there was error in the giving such in- 

structions and each thereof. 
21 And complain in like manner that theré was error in re- 
fusing instructions upon the same subject asked by defendants 
as asked, and which are among the files as aforesaid, and to which re- 
fusal defendant excepted at the time. 

And defendant complains that the giving and refusal of instruc- 
tions as aforesaid and the construction of said policy as aforesaid 
were prejudicial to the rights of defendant, and defendant prays a 
full consideration thereof. ) 

And defendant further complains of the instructions given by the 
court and of the refusal to give those asked by defendant (the same 
being among the files and duly excepted to as aforesaid) upon the 
question of the burden of proof, and prays that this question may 
also be considered upon this motion, and defendant prays that 
this motion may stand also as a motion for a new trial and may be 
set down for hearing at a convenient time, and that execution may 
be stayed pending the hearing. 

HENDERSON, HURD & DANIELS, 
Attorneys for Defendants. 
22 APRIL 17, 1885. 
Ordered, That the above motion be heard at the May term, 
1885, at Des Moines, aud that meantime execution be stayed until 
the hearing. 
J. M. LOVE, Judge. 

Endorsed as follows: No. 204. Sadie P. McConkey vs. Travelers’ 
Insurance Co. Mo. to vacate j’t, &e. Filed April 17, 1885. A. 
Hobbs, dep. clerk U.S. c’t c’t. 


And afterwards, to wit, on the 7th day of May, 1885, there was 
filed in said court a motion to vacate the entry of plaintiff’s remitti- 
tur, in the words and figures following, to wit: 

23 Motion. 
In Cireuit Court of the United States for the Northern District of 
Iowa, Eastern Division. 
SapiE P. McConkey, Plaintiff, 
v8. 
THE TRAVELERS’ INSURANCE Company OF HARtFoRD, CONNECTICUT, 
Defendant. 


Defendant moves the court to vacate the entry of plaintiff’s remit- 
titur of $610 from the amount of $5,600 found by the jury in their 


a abe a ts tt 
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verdict, and to disallow such remittitur and to correct the records 
of this court by expunging said entry therefrom. 
DYER, LEE & ELLIS, 
HENDERSON, HURD & DANIELS, 
Attorneys for Defendants. 


Endorsed as follows: Sadie P. Met onkey vs. Travelers’ Insurance 
Co. Motion. Filed May 7, 1885. Alfred Hobbs, dep. clerk U. S. 
c’t court. 

24 Judgment. 
TuEspDAy, 9th day of June, A. D. 1885. 
‘Twenty-second day. 
Hon. Oliver P. Shiras, presiding. 
Sapie P. McConkey, Plaintiff, 
it > No. 204. Law. 


Tue TRAVELERS’ INSURANCE CoMPANY Or HART- 
FORD, Connecticut, Defendant. 


And now, on this 9th day of June, A. D. 1885, this cause coming 
on to be heard upon defendant’s motions for new trial and to vacate 
the entry of plaintiff’s remittitur of $610.00 from the amount of 
$5,600.00 found by the jury in their verdict, and the court being 
fully advised in the premises, it is ordered by the court that the 
motion for new trial be overruled and that the motion to vacate the 
entry of said remittitur and to disallow said remittitur be sustained, 
and that said remittitur be disallowed, vacated, and set aside; and 

thereupon it is considered by the court that said plaintiff 
25 have and recover of and from said defendant, The Travelers’ 

Insurance Company of Hartford, Connecticut, the sum of five 
thousand six hundred dollars, together with the costs of this action, 
taxed at $158.62. 

To all of which both parties duly excepted. 


And, to wit, on the 5th day of May, A. D. 1885, there was filed in 
said court a bill of exceptions in the words and figures following, to 
wit: 


26 Transcript of Testimony. 


Tue Unitep STATES OF AMERICA: 
In Circuit Court, Northern District of lowa. April Term, A. D. 1885. 
SapigE P. McConkey vs. TRAVELERS’ Ins. Co. 


Be it remembered that at a regular term of the circuit court of the 
United States of America, held at Dubuque, Iowa, at said time, 
among other proceedings, came on for trial the above-entitled cause 
to a jury, when the following testimony was produced: and offered 
in the manner and order as herein set forth. 
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Plaintiff offers in evidence the policy in suit in the following words 
and figures, to wit: 


263 Principal sum, $5,000. Premium, $25.00 
The Travelers’ Insurance Company of Hartford, Conn., 


In consideration of the warranties made in the application for this 
insurance and of the sum of twenty-five dollars, does hereby insure 
George P. McConkey, by occupation, profession, or employment a 
county treasurer & local express agent, residing in Hamilton, county 
of White Pine and State of Nevada, in the principal sum of five 
thousand dollars, for the term of twelve months, ending on the 
seventh day of November, eighteen hundred and eighty-three, at 12 
o'clock noon; the said sum insured to be paid to his wife, Sadie 
P. McConkey, if surviving (in event of her prior death said sum 
shall be paid to the legal representatives of the insured), within 
ninety days after sufficient proof that the insured, at any time within 
the continuance of this policy, shall have sustained bodily injuries, 
effected through external, violent, and accidental means, within the 
intent and meaning of this contract and the conditions hereunto 
annexed, and such injuries alone shall have occasioned death within 
ninety days from the happening thereof; or if the insured shall sus- 
tain bodily injuries, by means as aforesaid, which shall, independ- 
ently of all other causes, immediately and wholly disable and pre- 
vent him from the prosecution of any and every kind of business 
pertaining to the occupation under which he is insured, then, on 
satisfactory proof of such injuries, he shall be indemnified against 
loss of time thereby, in a sum not exceeding twenty-five dollars per 
week, for such period of continuous total disability as shall imme- 
diately follow the accident and injuries as aforesaid, not exceeding, 
however, twenty-six consecutive weeks from the time of the hap- 
pening of such accident: 

Provided always, That this policy is issued and accepted subject 
to all the provisions, conditions, limitations, and exceptions herein 
contained or referred to, and upon the express agreement that all 
the statements and declarations made in the application for this 
insurance are warranted to be true in all respects, and that said 
application, together with the company’s classification of hazards 
indorsed hereon, is referred toand made a part of this contract; and 
that if this policy, or any renewal thereof, has been or shall be ob- 
tained through misrepresentation, fraud, or concealment, or if any 
attempt shall be made by false swearing or suppression of any ma- 
terial fact on the part of the insured to obtain any sum under this 
policy or any renewal thereof, then the same shall be absolutely 
void : 

Provided always, That this ‘insurance shall not extend to hernia, 
nor to any bodily injury of which there shall be no external and 
visible sign, nor to any bodily injury happening directly or indi- 
rectly in consequence of disease, nor to any death or disability 
which may have been caused wholly, in part, or jointly by bodily 
infirmities or disease existing prior or subsequent to the date of this 
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contract, or by the taking of poison or contact with poisonous sub- 
stances, or by any surgical operation or medical or mechanical treat- 
ment; nor toany case except where the injury is the proximate and 
sole cause of the disability or death; and no claim shall be made 
under this policy when the death or injury may have been caused 
by dueling, fighting, wrestling, lifting, or by over-exertion, or by 
suicide (felonious or otherwise, sane or insane), or by sun-stroke, 

freezing, or intentional injuries inflicted by the insured or any other 

person, or when the death or injury may have happened in conse- 
quence of war, riot, or invasion, or of riding or driving races, or of 
voluntary exposure to unnecessary danger, hazard,.or perilous ad- 

venture, or of violating the rules of any company or corporation, or 
when the death or injury may have happened while the insured 
was or in consequence of his having been under the -influence of 
intoxicating drinks, or while employed in mining, blasting, or 
wrecking, or in the manufacture, transportation, or use of gunpow- 
der or other explosive substances (unless insured to cover such 
occupation), or while engaged in or in consequence of any unlawful 
act: and this insurance shall not be held to extend to ‘disappear- 
ances, nor to any case of death or personal injury, unless the claim- 
ant under this policy shall establish by direct ‘and positive proof 
that the said death or personal injury was caused by external vio- 
lence and accidental means. 

Provided always, That if the insured shall travel or be beyond or 
without the limits of travel or residence hereinafter prescribed with- 
out first obtaining from this company or one of its agents a special 
permit, in writing, and paying the extra premium therefor, then this 

licy shall be wholly void as to all accidents occurring bey ond such 

Satie Sail limits of travel and residence are as follows, viz: The 
inhabited portions or civilized abodes of the United States, the Do- 
minion of Canada and Newfoundland, and coastwise, by regular 
lines of passenger or mail conveyance, from port to port on the At- 
lantic or Pacific coast or Gulf of Mexico, but in no event to include 
any voyage past or around Cape Hatteras or upon the high seas 
without special permit and extra premium therefor. No indemnity 
shall be paid for loss of time resulting from accident occurring while 
the insured is without or beyond such limits: 

Provided always, That all sums which may be paid: by way of 
indemnity to the insured by virtue of this policy shall be accounted 
in diminution of the principal sum hereby insured, so that in case 
of subsequent death or injury during the continuance of this policy 
and within the year in which such indemnity may have been paid 
the total amount to be paid by the said company shall not in any 
case exceed the principal sum hereby insured. 

Claims under this policy are payable only at the company’s office, 
in Hartford; and this policy is subject, also, to the following condi- 
erat 

The party insured is required to use all due diligence for per- 
sini safety and protection and to notify the secretary of this com- 
pany immediately and in writing of any ‘change from the occupation, 
profession, or employment under which this insurance is granted ; 
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he is insured under classification preferred, as indorsed hereon, 
the same being a part of this contract, and this policy shall be wholly 
void as to all accidents occurring in any occupation, profession, 
employment, or exposure classed by the company as more hazardous 
than the classification under which he is insured, unless he shall 
have first procured from thiscompany or one of its agents a written per- 
mit thereforand paid the additional premium required. igy"Stand- 
ing, riding, or being upon the platforms of moving railway coaches 
other than street cars or riding in any other place not provided forthe 
transportation of passengers or entering or attempting to enter or 
leave any public conveyance using steam as motive power while the 
same is in motion or walking or being on the road-bed or bridge of 
any railway are hazards not contemplated or covered by this con- 
tract ; and no sum will be paid for loss of life or disability in con- 
sequence of such exposure or while thus exposed happening to any 
person other than railway employees who shall have given notice 
of such occupation and paid the fixed premium for such hazards. 

2. In the event of any accidental injury for which claim may be 
made.under this policy, immediate notice shall be given, in writing, 
addressed to the secretary of this company, at Hartford, Conn., stat- 
ing the full name, occupation, and address of the insured, with full 
particulars of the accident and injury; and also in case of death 
resulting from such injury immediate notice shall be given in like 
manner; and failure to give such immediate written notices shall 
invalidate all claims under this policy, and unless direct and affirma- 
tive proof of the same and of the death or duration of total disability 
shall be furnished to the company within seven months from the 
happening of such accident, then all claims accruing under this 
policy shall be waived and forfeited to the company. 

3. No suit or proceeding at law or in equity shall be brought to 
recover any sum hereby insured, unless the same is commenced 
within one year from the time the right of action accrues. 

4. The insured shall not be entitled to indemnity for disabling 
injuries beyond the amount of his ordinary wages, salary, or the 
money value of his time during the period of continuous total dis- 
ability, not exceeding twenty-six weeks as aforesaid. 

5. No claimshall be payable under this policy unless any medical 
adviser of the company shall be allowed to examine the person or 
body of the insured in respect toany alleged injury or cause of death 
when and so often as may be reasonably required on behalf of the com- 

any. . 

6. The total risks taken by this company on any one person under 
life and accident policies or tickets together are limited to sixteen 
thousand dollars for loss of life and eighty dollars weekly indemnity 
asaforesuid. Noone claiming under policies or tickets or both for sums 
in excess of the amounts hereby limited shall be entitled to recover 
such excessive sums, but all premiums paid on tickets or policies for 
such excessive insurance shall be returned, on demand, to the in- 
sured or his legal representatives. 

7. No assignment of this policy shall be valid unless made in 
writing, indorsed hereon, and unless a copy of such assignment shall 
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be given to this company within thirty days after its execution, and 
any claim under this policy made by any assignee shall be subject 
to proof of interest. 

8. If the company shall so elect, this policy may be canceled at 
any time by refunding to the insured the premium paid by him, 
less a pro rata part thereof for the time said policy has been in 
force. 

9. The actual payment of premium before the happening of any 
accident under which claim for loss may be made, as well as all the 
provisions and conditions aforesaid and a strict compliance there- 
with during the continuance of this policy, are conditions precedent 
to the making of this contract. No waiver shall be claimed by rea- 
son of the act or acts of any agent, unless such act or: waiver be 
specially authorized in writing, over the signature of the president 
or secretary of this company. 

In witness whereof the Travelers’ Insurance Company of Hartford 
has caused these presents to be signed by its president and attested 
bv its secretary and delivered at the home office, in the city of Hart- 
ford, State of Connecticut, and this policy countersigned by Thomas 
Bennett, general agent of this company for Pacific coast. 

J. G. BATTERSON, President. 
RODNEY DENNIS, Secretary. 


Countersigned, at San Francisco, this 7th day of November, 1882. 
THOMAS BENNETT, 
Gen'l Agent. 
(Form 100—edition Feb’y, 1882.) 
27 | Endorsed. | 


Accident Policy on the Life of George P. McConkey. 
Travelers’ Insurance Company of Hartford,Conn. Capital, $600,000. 


Number, 544,569. 

Date, Nov’r 7, 1882. 

Term of twelve months. 
Amount insured, $5,000. 
Weekly indemnity, $25.00. 


Premium, $25.00. 
THOS. BENNETT, 


Gen’l Agent, San Franciséo, Cal. 
Classification Referred to in the Policy. 
(See condition 1 within.) 
Class No.1. “ Preferred.” 


Rate.—$5.00 per $1,000 insurance and $5.00 weekly indemnity or 
$3.00 per $1,000 for death only ; $3.50 for $5.00 indemnity only. 
9 wi 
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Class No.2. “ Extra preferred.” 


Rate.—$6.00 per $1,000 insurance and $5.00 weekly indemnity or 
$3.60 per $1,000 for death only ; $4.20 for $5.00 indemnity only. 


Class No. 3. “ Ordinary.” 


Rate.—$7.50 per $1,000 insurance and $5.00 weekly indemnity or 
$4.50 per $1,000 for death only ; $5.25 for $5.00 indemnity only. 


Class No. 4. “ Extra Ordinary.” 
Rate.—$8.00 per $1,000 insurance and $5.00 weekly inden.nity or 
$5.00 per $1,000 for death only ; $5.60 for $5.00 indemnity only. 
Class No. 5. “ Medium.” 
Rate.—$10.00 per $1,000 insurance and $5.00 weekly indemnity 
or $6.00 per $1,000 for death only ; $7.00 for $5.00 indemnity only, 


Class No. 6. “ Special.” 


Rate.—$12.50 per $1,000 insurance and $5.00 weekly indemnity 
or $7.50 per $1,000 for death only ; $8.75 for $5,000 indemnity only. 


Class No. 7. “ Hazardous.” 


Rate.—$15.00 per $1,000 insurance and $5.00 weekly indemnity 


or $9.00 per $1,000 for death only ; $10.50 for $5.00 indemnity only, | 


Class No. 8. “ Engineers’ class.” 


Rate.—$18.00 per $1,000 insurance and $5.00 weekly indemnity 
or $10.00 per $1,000 for death only ; $12.60 for $5.00 indemnity only. 


Class No. 9. “ Extra hazardous.” 


Rate.—$20.00 per $1,000 insurance and $5.00 weekly indemnity 
or $12.00 per $1,000 for death only ; $14.00 for $5.00 indemnity only, 


Class No. 10. “Special hazardous.” 


Rate.—$25.00 per $1,000 insurance and $5.00 weekly indemnity 
or $15.00 per $1,000 for death only ; $17.50 for $5.00 indemnity only. 


Class No. 11. “ Extra special hazardous.” 


Rate.—$30.00 per $1,000 insurance and $5.00 weekly indemnity 
or $18.00 per $1,000 for death only ; $21.00 for $5.00 indemnity only. 


Class No. 12. “Special contract.” 
Notice Respecting Assignments. 
(See condition No. 7 within.) 


The principal sum insured herein can be assigned only by the 
person or persons to whom it is by the terms of the policy made 
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payable; and such principal sum is always subject to diminution 
to the extent of the weekly indemnity paid to the insured during 
the policy year. 

The weekly indemnity herein insured can be assigned only by the 
person whose life is insured. 

A copy of every assignment must be given to the company within 
thirty days after its execution. 
28 The diagram attached to the depositions in this case and 

marked Exhibit “ B” is conceded and accepted as practically 

correct. 


Mrs. Sapte P. McConkey, called as a witness on behalf of plain- 
tiff, testified as follows on direct examination : 


1. You are the plaintiff in this case, are you ? 

A. Yes, sir. 

Counser For Pr’rr: There is no question about any proof of loss, 
is there, gentlemen ? 

By Counset ror Der’t: No; there is no question raised about the 
proof of loss. 

sy the Court: Then let it be admitted that the proof of loss is 
made. 

2. Your name is Sadie P. McConkey ? 

A. Yes, sir. 

3. You were the wife of George P. McConkey, the person men- 
tioned in that policy, were you? 

A. Yes, sir. 

4. Where did you live in 1882? 

A. Hamilton, White Pine county, Nevada. 

5. How long had you been married to Mr. McConkey ? 

A. Since 1874. 6 since 1874. 

6. How many children did you have? 

A. Two. Two 

29 7. How old were they in January, 1883? 


Objected as immaterial. 


By the Court: I don’t see that that is material. 

By Counsec: Well, it may not be now, your honor. 

By the Court: Well, if it ever shall be, then you can introduce 
it. 

8. Your husband lived at Hamilton, White Pine county, Ne- 
vada? 

A. Yes, sir. 

9. Do you recollect the night of the first of January, 1883 ? 

A. Yes, sir. 

10. How old was your husband ? 

A. Between 36 and 37. 

11. How long had you lived together at Hamilton ? 

A. Since ’74. We were married, and went right there. 

12. You were married in 1874 and went there to live ? 
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A. Yes, sir. 

‘ 13. And had lived there continuously, had you, up to the time of 
his death ? 

A. Yes, sir. 

14. What was his business? 

A. He was treasurer for White Pine county and special agent for 
the express county. 

15. What express company ? 

A. Wells, Fargo and Company. 
30 16. Where did he do business ? 
A. In Mathewsen Brothers’ store. 

17. Was he also engaged in their employ ? 

A. Yes, sir. 

18. They had a general store, had they ? 

A. Yes, sir. 

19. Did he keep both offices—the office of Wells, Fargo & Co. and 
the county treasurer’s office—all in Mathewsen Bros.’ store ? 

A. Yes, sir. 

20. Now, on the evening of the Ist of January, or at least on the 
night or evening of the Ist of January, what time did your husband 
come home ? 

A. About half past eight. 

21. About half past eight ’ 

A. Yes, sir. 

22. Was there any public party that night? 

A. Yes, sir. | 

23. What was it? 

A. A New Year’s ball. 

24. Where did it occur—where was it to come off? 

A. At Withington Hall. 

25. Did you attend? 

A. I did. 

26.. Who went with you? 

A. Miss Lizzie Hoil and Mr. Ira McKnight. 

27. And who else? 

A. The four of us went in a cutter. 
ol 28. Well, who was the fourth one; your husband was the 

i fourth one, was he? 

A. Yes, sir; my husband. 

29. What time did you get to the ball ? 

A. A little after nine. 

30. Yes. 

A. Between nine and ten. 

31. Between nine and ten? 

A. Yes, sir. 

32. How long did your husband stay there with you, if at all? 

A. Until some time between ten and eleven. : 

33. Where did he go then? 

A. To the office, I presume. 

34. What did he say when he went away ? 


Objected to as immaterial. 
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By the Court: I think that’s proper, because it may tend to show 
his state of mind at the time. 


By CounseEt ror Pi’rr: It bears upon the question of the cause 
of his death, whether it may or may not be suicide. Answer the 
question, please, What did he say or where did he say he was going, 
and what did he say he was going to do? 

A. He said he was going to the store to work on the books, and 
he would come for me at supper time; that would be twelve 

o'cloc k. 
35. At supper time, which would be twelve o’clock ? 
o2 A. Yes, sir. 
36 How far was the office from the place where the ball 
was being held. 
A. About a block and a half. 
37. About a block and a half? 


A. Yes, sir. 

38. Well, did he return at the time he said he would? 
A. No, sir. 

39. Did he return at all? 

A. No, sir. 

40. Did not? 

- No, sir. 


How did you come to discover where he was and what his 
m. * . was. Just explain in your own way, and fully. 

A. I said the Withington building was a block and‘a half to the 
store, and the blocks are not as they are here. I said a block anda 
half. 

42. Yes. 

A. The blocks are not like they are here, the streets are more— 
the streets run more off in that way—but I should judge it was a 
block and a half. 

The distance of a block and a half? 
A. Yes; it may be a little more or a little less. 
44. . 
33 A. He promised to come after me at suppertime, and not 
coming I became anxious for him and asked this Mr. Kenny 
to go with me, and we went to the store. | 

45. Asked who? 

A. Mr. Kenney. 

46. Yes, ma’m ”? 

We went to the store and he wasn’t there. We:went back to 
the supper-room and I waited for him, and he didn’t come, and I 
went back to the ball-room and stayed there until some time be- 
tween two and four—I don’t know exactly what time—and became 
—s and went again to the store. 

. Yes. 

AL And, not being able to get into the store, we went to Mr. 
Mathewson for the key to open it, and found him lying there. 

48. Now, then, where was Mr. Mathewson’s place, the house to 
which you went? 

A. Just above the store. 
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49. Well, you went into the store, did you? 
A. Yes, sir. 
50. Well, describe to the jury as well and as near as you can just 
where you found him and how you found him—your husband. 
A. Well, there are fuur doors to the store; the lower door is 
34 the one in which we entered, passed through the store and up 
a flight of steps—two or three steps—through a gate at the 
end of the counter, turned around the counter and around that way 
and found him lying on the floor, on his back, against the safe. 


The diagram “ Ex. C” shown witness. 


51. Do you see that diagram ? 

A. Yes, sir. 

52. Well, get it in yourmind. Do you understand that now to be 
the diagram ? 

A. Well, where are the doors? 

53. Well, the doors don’t appear to be in that; let’s see where they 
put the doors. : 


By CounsEL FoR Der’r: The doors are here. 
Another diagram shown witness, “ B.” 


54. These are four doors, you see, in front? 
A. You, wt. 
55. That’s what’s called the general store, I suppose.? 
A. Yes, sir. 
56. Four doors, all of them alike, so far as their appearance go? 
A. Yes, sir. 
57. Or appearance goes ? 
A. Yes, sir. 
58. Now, then, which door did you enter? 
A. This one. 
59. The door in the grocery department ? 
30 A. Yes, the lower door. 
60. Do you know about how wide that building is between 
the four doors; how wide—have you an idea about how wide that 


building was? 


A. No, sir. 
61. Well, on one side there was a grocery department, was there ? 
A. Yes, sir. 


62. You entered into the part that’s known as the grocery depart- 
ment, and do you know which way the store runs—north and south 
or east and west? 

A. It runs this way—north, east, and west. 

63. Do you know where the grocery department was—on the west 
or on the east of the building? 

A. Well, it was towards the west, came west, this way, and the 
store fuces this way. 

64. Well, it was towards the west? 

A. Yes, sir. 

65. Well, we'll call that a westerly direction. Now, then, you 
don’t know how wide that department was? 
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A. No, sir 

66. That’s a counter that runs there through on an arch—that’s 
an arch, called an arch? 

A. It’s an arch. 

67. Yes, that’s a partition in here and an arch in there. 

A. Yes, sir. 
36 68. Now, then, what’s in the next department, between the 
arch and the counter, that appears to be marked “C” there. 
How was that occupied ? 

A. There was shelves that had_some things on it. 

69. Just a kind of a store-room as well as for shelves ?. 

A. Yes, sir. 

70. Now, then, on the east side how was it occupied ? 

7 In here? 

Yes; was the post office in there ? 

4 Yes, sir. | 

72. And then back of the post office Wells, Fargo and Company’s 
office. 

A. It was all in- together. 

73. Allin together, the post office, and Wells, Fargo & pene: . 
office, and the county office ' ? 

A. Yes, sir. 

74. Yes; now then, stand here, please; that door that’s in that 
grocery department, I understand you to say, is the one you unlocked 
and entered ? 

A. Yes, sir. 

Is that correct ? 
A. Yes, sir. 
37 76. Now, then, state how you went, which way you went, 
and where you w ent to; went up to the arch and through the 
arch and down to the gate. Did that gate separate Wells, Fargo 
and Company’s office and the post office and the treasurer’s office 
from the rest of the store? 

A. Yes, sir; it did. 

(7. Now, it was but a small gate, I take it; was it not? 
A. Yes, sir; something like that. 
5. A counter gate. 

A. Yes, sir. 

79. Now, then, what does that designation there, “A,” intend to 
represent ? 

A. The desk. 

80. Well, now, will you deseribe to the jury the kind of desk it 
was—how long it was,and how high, and how wide it was; if it had 
anything on top of it, or around it? 

A. It was an ordinary desk about that wide,and boarded on three 
sides. 

$1. Boarded on three sides, except the side on which it stood ? 

A. Yes, sir. 

82. Now, it was a standing desk, wasn’t it—what’s called a stand- 
ing desk ? 

A. Yes, sir. 
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38 83. Now, then, around on the top of that standing desk was 
there any thing? 

A. A Krailing, and under that railing some glass ; I should judge 
about that high ; -T couk in’t really tell ; something like common win- 
dow-glass. 

84. Glass all around on three sides ? 

A. No, sir; just in front. 

85. Not on the east side? 

A. No, sir. 

86. Now, then, back of that desk what was there—this way here— 
were there any safes ? ? 

A. The treasurer’s safe and Wells, Fargo & Company’s safe. 

87. Which, in that diagram, would you call the treasurer's safe? 

A. The one in the corner. 

88. And the one towards the front would be Wells-Fargo’s safe ? 

A. Yes, sir. 

89. Now, then, where in the inside there did you find your hus- 
band lying § ? 

A. Just i in here, leaning against this and Wells-Fargo’s safe ; the 
space was just large. enough ‘for the county safe to swing up. 

90. How did this Wells-Fargo’s safe open; did it open towards 
the county safe or towards the desk ? 

A. It opened this way. 
39 91. This door, then, would swing out this way ? 
A. Yes, sir. 

92. Now, then, the space between Wells, Fargo and Company’s 
safe and the county safe—how much do you think that was ? 

A. It was a little larger than the county safe door? 

93. A little more than sufficient for the county safe door to swing ? 

A. Yes, sir. 

94. Was the county safe open or closed ? 

A. Open. 

95. Was this safe here—was that door open or closed ? 

A. The outer door was open. 

96. How much; how far? 

A. I don’t know. 

97. You don’t know? 

A. No. 

98. Now, then, your husband was lying, if I understand it, be- 
tween W ells-Fargo’s safe and the county safe? 

A. Yes, sir; leaning against Wells-Fargo’s safe. 

99. His feet towards the desk; towards this desk marked here 
“A,” and his head up against the safe of Wells, Fargo & Co.; is that 
correct ? 

A. Yes, sir. 

100. Who first found him ? 
40 A. I did. 

101. Well, did you notice anything—did vou notice any 
injury upon him? 

A. Yes, sir. 
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102. What? What did you notice as to his having received an 
injury ? 

3 Well. a place in the bosom of his shirt was marked something 
like a pistol mark, and something like a triangle; just saw the mark 
on his shirt; just saw the mark in his shirt. 

103. Well, was there any hole in his 

A. Yes, sir. 

104. In his breast ? 

A. I don’t know as to that; just saw the mark in his shirt. 

105. What? 

A. Just saw the mark in his shirt—that’s all. 

106. A mark of the hole in the shirt ? 

A. Yes, sir. 

107. Yes; you understand that he came to his death by a pistol 
shot, do you? 

A. Yes, sir. 3 

108. By a ball from a pistol or something of the kind that entered 
his person somewhere in the region of the heart? 

A. Yes, sir. 
41 109. On the left side of his breast near the region of the 
heart ? 

A. Yes, sir. 

110. Was he dead when you found him ? 

A. Yes, sir. 

111. He was? 

A. Yes, sir. 

112. What was his attitude; what was his position on the floor 
when you first found him? 

A. He was lying partly leaning against the desk ; the safe; Wells- 
Fargo’s safe. 

113 Yes; well, where was his feet ? 

A. Inside the board of the tall desk. 

114. Were they stretched out straight ? 

A. No; there wasn’t room for them to be. 

115. Were they crossed, or how? 

A. Crossed. 

116. One across the other? 

A. Yes, sir. 

117. Was he drawn up; did his body appear to be drawn up or 
straight—his legs, for instance, were they drawn up or straight ? 

A. There was no chance for them to be straight, the place was so 
small; they were drawn up and crossed. 

118. You say the door of the county safe was open ? 

A. Yes, sir. 
42 119. Did you see anything lying around on the floor or 
about the safe ? | 

A. Yes, sir. 

120. What? 

A. Money. 

121. What kind of money ? 

A. Twenty dollars and half dollars. 

4—275 
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122. Twenty dollars and half-dollar pieces ? 
A. Yes, sir. 
123. Where did he keep the county funds—in the county safe? 
A. In the county safe. 
124. Did you see any of the funds; any of the money piled up in 
the safe ? 
A. No, sir. 
125. You did not? 
A. No, sir. 
126. When did you say this occurred ? 
A. The morning of the second of January. 
127. The morning of the second of January, 1883? 
A. Yes, sir. | 
128. Now, then, did you see any weapon—any pistol—that night? 
A. Yes, sir. 
129. Where was it, with reference to where your husband was ; 
where was it, with reference to the place your husband was 
A3 lying? (Diagram shown witness, Ex. “ B.”) Now, where do 
you understand the pistol to have been lying? 
A. Near this counter. 
130. Was that about the place where that “ E” is? 
A. Somewhere near that counter. 
151. It was near that counter somewhere ? 
A. Yes. 
132. Do you know the distance from that counter where the pistol 
was lying to the inside of the desk ? 
A. No, sir. 
133. You don’t know ? 
A. No, sir. 
134. How were your husband’s arms or hands when you saw him ; 
when you found him ? 
A. His right hand was under him; his right arm was kind of 
under him. 
135. And where was his left one ? 
A. I don’t remember. 
136. You don’t recollect that ? 
A. No, sir. 
_ 137. How was your husband dressed that night, as to being in 
ball or party costume or having his ordinary clothes on ? 
A. Dressed in party costume. 
138. He was? 
A. Yes, sir. 
139. What were his spirits that night from the time he came 
home until he left you at the ball-room ? 
44 A. Well, as usual. 
140. Well? 
A. Always lively, pleasant; nothing wrong that I noticed. 
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Cross-examination : 


1. What time did you say it was when you first went for your 
husband? 

A. Between twelve and one. 

2. That you went for him the first time ? 

A. Yes, sir. 

3. You answered that at that time he was not in the store? 

A. We went to the store and it was dark and we rapped on the 
door and got no answer. 

4. And it was the same way when you went there the second 
time, was it? | 

A. Yes, sir. 

5. You testified that when you found him he was dead; was he 
cold ? 

A. No, sir. 

6. He was not cold? 

A. No, sir. 

7. You testified in regard to his costume; what kind of a goat did 
he have on; do you know what is called a did he have on a 
swallow-tail coat? 

A. No, sir. 

8. Did he have what’s called a Prince Albert? 

A. Yes, sir. , 
45 9. That is a coat that’s buttoned down in front—a long 
coat? 

A. No; it wasn’t buttoned in front; just the first one here was 
buttoned here; kind of a cut-away soft coat? 

10. Yes. 

A. It was one that just had one button here. 

il. ¥ es; a black cut-away coat, buttoned with one button ? 

A. Yes; buttoned with one button. 

12. Did you notice when you found him whether the button was 
buttoned or open ? 

A. It was open. 

13. Did you see the pistol that night? 

A. Yes, sir. 

14. I wish you would describe the pistol 2 as well as you can. 

A. I couldn't; I don’t know anything about them. 

15. Well, how large, for instance, was it ? 

A. Oh, I couldn’t tell; I just saw it lying over that way and knew 
it was a pistol; that’s all; I couldn’t describe anything about it; I 
never saw it after that. 

16. Was it small enough for a man to carry readily in his pocket? 

A. No, sir. 

17. Too large for that, was it? 

A. Yes, sir. 
46 18. Was the barrel of it that long, say ‘ 

A. It would be all guess-work ; I tA t tell you; I should 
judge it was that long. 

19. You should judge so? 
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A. Yes, sir. 

20. You say you judge ? 

A. I should judge so; yes,sir; but I couldn't tell about it. 

21. Yes; but from your memory you would say perhaps the 
barrel might have been that long. 

A. Yes, sir. 

22. Say (7) seven or eight inches long. 

A. I don’t know anything about it. 

23. Well, I ask you about your recollection as near as you can. 

By the Court: She says she don’t know anything about it and 
that must be the end of it. She has testified two or three times, and 
you can’t make a witness guess when they are under oath; it’s too 
dangerous; and, another thing, the jury cannot rely upon such 
testimony, mere guess-work. 

24. What time was it, as near as you can tell, when he left the 
ball to go to the store? 

A. Somewhere between ten and eleven. 

25. You say that the outer door of Wells, Fargo and Company’s 
safe was open? 

A. Yes, sir. 
47 26. And the inner door closed ? 
A. Yes, sir. 

27. Did you notice whether there was a key on the inner door? 

A. No, sir. 

28. You say you did not notice? 

A. No, sir. 

29. The county safe, as I understand it, was entirely open; no 
door closed there at all ? 

A. No, sir. 

30. Did you notice did you notice whether there were marks of 
powder; whether the powder burnt his c’ sthing ? 

A. No, sir; I didn’t see any. 

31. Did you notice whether there was any money under him ? 

A. I wasn’t there when they lifted him up. 

32. You saw some pieces of money lying near, did you? 

A. Yes, sir. 


Redirect examination : 


1. Just one question further that I omitted: Were the county 
books, the treasurer’s books, open and lying open upon this desk ? 

A. Yes, sir. 

2. They were? 

A. Yes, sir. 

3. Do you remember how many of them? Do you remember how 

many of them ? ; 
48 A. No, sir. 
4. But they were the county books of the county that your 

husband kept, were they; you know that, do you ? 

A. I know they were county books. : 

5. Yes, and they were lying open upon the desk ? 
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A. Yes, sir. 

6. One further question: When you went in there was it dark ; 
was the lamp lit? 

A. Mr. Kenny lit a candle just as we stepped inside the door. 

7. Well, was there any light in the office ? 

A. No, sir. 

8. Was there a lamp in the office ” 

A. No, sir; there was a lamp hanging on the desk ? 

9. Did you notice the condition of the wick of the lamp as to 
whether it had been turned down or not? 

A. No, sir. 

10. You did not. 

A. No, sir. 

11. Are you certain about that? 

A. Yes, sir. 

12. Did any one call attention at that time to the condition of the 
lamp about the wick having been turned up as ready to burn ? 

A. Not that time, but the next morning. 

The next morning ? 
49 A. Yes, sir. 
14. You saw it at that time, did you? 
A. No, sir. 
>. You did not? 
A. No, sir. 


Recross-examination : 
Did you notice the oil in the lamp or any other indications 
about the lamp at all? 
A. No, sir. 
The plaintiff here rests her case. 
The defendant offers in evidence and reads the deposition of 
Thomas Kenny to the court and jury as follows: 


Mv name is Thomas Kenny; age, 32 years; occupation a miner; 
residence, Hamilton, White Pine county, State of Nevada. I was 
acquainted with George P. McConkey, late treasurer of White Pine 
county, Nevada. I knew him in said county since 1876 and up to 
the time of his death ; he died on the morning of January 2, 1883. 
On that morning and prior to finding MeConkevy’s body I was at- 
tending a ball in Hamilton about half past 11 o’clock: p. m., and 

prior to going to supper Mrs. McConkey asked me if I 
50) had seen George, meaning her husband. 1 said no, and then 

asked he, where he was. She said he had gone to the store 
to fix up some books and was to come back to take her to supper, 
and then I left ball-room and went to supper, and after I had my 
supper I met Mrs. McConkey in the parlor of Mrs. Nelson Bush's 
restaurant, and then she asked me again if I had seen George. I 
told her no. Then she, Mrs. McC ionkey , asked me if I would go to 
the store with her and Miss Lizzie Horl and [ra McKnight to see if 
George was there. I told her yes, | would go, and the four of us 
started and went up to the store of Mathewson Brothers, where Mc- 
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Conkey was usually employed, in the express office; we knocked on 
the outside of the iron doors, which were all closed; we received no 
answer; then we left there and all went back to the ball-room and 
remained there until about half past three a. m., when she, Mrs. Me- 
Conkey, again asked me if I would go with her to J. B. Matthewson’s, 
one of the firm of Matthewson Brothers, to get the key of the store 
to see if George P. McConkey had been in the store; we went to 

Matthewson’s residence and Mrs. McConkey woke Matthew- 
51 son up and asked him for the key of the store, and told him 

that McConkey had not returned since before supper and she 
wanted to see if he was in the store or not. Matthewson told her to 
wait a moment, until he dressed, and then he would go down with 
her and open the door for her. She said to Matthewson: “Give me 
the key and maybe Tommy,” meaning the witness, “can open the 
door.” She took the key and we went down to the store and went 
to the lower door of the grocery department and opened the door with 
the key. I said to Mrs. McConkey: “George is not here; if he was, 
there would be a light here.” She insisted on going in; then I went 
into the store and struck a match and lit a candle, and she came in 
and we went through the grocery department into Wells-Fargo’s 
office ; when we got into Wells-Fargo’s office I said to Mrs. McConkey : 
“ Here is George asleep.” I found him lying between the two safes, 
the safe of Wells, Fargo and Company and the safe of White Pine 
county, and then Mrs. McConkey sprang by me and threw herself 
on McConkey and said: “ Wake up, George.” I then put my hand on 

McConkey’s hand and found it cold, and said: “ Mrs. McConkey, 
52 he is dead ; somebody has killed him for his money, or else 

he has killed himself.” I then turned around and saw a pis- 
tol laying on the floor near a counter, about five or six feet away 
from the body; I then ran out and met J. B. Matthewson at the 
door of the store,coming in. I cried out to Matthewson that 
“McConkey is dead.” ‘Then Matthewson and I went back to where 
the body laid. I recognize the diagram presented to me, marked 
“ Diagram Matthewson Bros.’ Store,” as correct. The body laid be- 
tween the two safes as before stated. The door of the White Pine 
county safe was open towards the safe of Wells, Fargo and Company. 
The bottom of the door was about eighteen inches from the floor. 
The head of the deceased was under the door, face upwards, the 
body lying on its back ; the feet extended towards the desk, marked 
A in diagram, in a constrained position. I believe both of his 
hands were across his breast. The body was at the point marked 
“B” in the diagram. The desk A is about two and a half feet 
from the safeof Wells, Fargo& Company. The safe of Wells, Fargo 

and Company is about two and one-fourth feetin depth. There 
a) was some large account books on the desk A, open. The 

pistol was lying on the floor a few inches from the counter, 
marked Con the diagram. I saw some coin lying on the outer 
edge of the safe of White Pine county. The deceased was in full 
ball dress, the same as I saw him at the ball. He had his coat on 
when I found him. I did not examine the body or clothing at that 
time. I saw the body afterwards with the shirt on. I saw the hole 
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in the breast in the shirt where the bullet entered; I did not 
notice whether it was powder-burnt or not. Iam a frequenter of 
Matthewsons Brother’s store, and acquainted with the interior. 
There was no sign of a conflict that I noticed, or of voilence, except 
finding McConkey dead. The furniture of the office was appar- 
ently in its usual order. I saw McConkey before he left the ball- 
room ; he appeared to me to be in his usual good spirits. 


(Signed) THOMAS KENNY. 


The defendant also offers in evidence and reads to the court and 
jury the deposition of Herman Hoppe as follows: 
My name’is Herman Hoppe; age, 30 years; occupation, mer- 
chant; residence, Hamilton, White Pine county, State of 
54 Nevada; I was acquainted with George P. McConkey, late treas- 
urer of White Pine county, Nevada, prior to his death; he was 
found dead on the 2nd day of January, A. D. 1883, about 3 or 4 o'clock 
a. m.,in Wells, Fargo and Company's express office, in the store of 
Matthewson Bros., in the town of Hamilton, in said county of White 
Pine; at the time that I heard of his death I was at the ball ; Mr.Wm. 
Hayes, the coroner, told me tocome along and see him, George P. 
McConkey ; we went to the store of Matthewson Bros.; went in and 
found the body of George McConkey in front of the safe of White Pine 
county ; the body was sitting on the floor, half reclining against the 
open door of the safe of White Pine Co.; I rec ygenize the diagram 
marked “Matthewson Bros.’ Store,” _—— to me,as correct; the 
body was lying on the floor, between desk “A,” as marked on the dia- 
gram,and the two safes atthe point marked “ B;” the body was lying 
partly on its back and partly in a sitting position, as stated before, 
the feet extending towards the desk “A;” the body was fully dressed 
as I had previously seen him atthe ball; [did not then examine the 
clothing, but did afterwards; McConkey was shot in the left 
55 breast; afterwards, about 6 or 7 o'clock a. m. , when McConkey 
had been laid upon the counter, marked “ C” in the diagram, 
I examined his clothing and the hole where the bullet entered the 
vest; the vest was powder- burnt, just as if the pistol had been fired 
close to his vest and was powder-burnt about three or four inches in 
diameter. There wasno hole in the coat corresponding to the hole in 
the vest, but I think the coat was a little powder-burnt on the edge of 
the lapel of the coat and about opposite the hole in the vest; when 
I first went and saw McConkey’s body lying there I saw some large 
account books lying on the desk “A,” in the diagram; I saw money 
lying on the floor with the body and between it and White Pine 
county safe. There was about $20 or $30 in gold and silver coin; 
afterwards I found a $20.00 gold piece when I was watching the 
sufe the night afterwards. I have been for a long time ac- 
quainted with the interior of Matthewson Bros.’ - store; the 
first time I went in and saw the body everything in the 
store appeared to be in its usual order; there was nothing to 
indicate that there had been a struggle ; the body appeared to 
be as if it had sunk down and fallen backwards against the 
56 door of the safe. I had been sent for, and was there in my 
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capacity of constable, and made close observations of everything 
When I first went into the store I saw C. A. Matthewson at the 
door, and then I went in to where the body was, and I saw Dr. 
H. S. Herreck, Ed. Raum, J. B. Matthewson, and Mrs. McConkey ; 
the desk “A,” marked in the diagram, is a standing desk, the top of 
whicl: is about five feet from the floor, and at which the deceased 
was standing when shot. 


(Signed) H. HOPPE. 


The defendant also offers in evidence and reads to the court and 
jury the deposition of C. A. Matthewson, omitting from such read- 
ing the portions of said deposition which the court rules out upon 
the objection of plaintiff, the portions read being as follows: 

“My name is C. A. Mathewson; age, 30 years; occupation, mer- 
chant; residence, Hamilton, White Pine county, State of Nevada ; 
I am one of the firm of Mathewson Brothers, which consists of J. 
B. Mathewson and C. A. Mathewson; is the same firm which existed 

on the 2nd day of January, A. D. 1883. I was acquainted 
57 with George P. McConkey during his lifetime; he was in our 

employ since October 19, 1879, up tohis death. Everets and Co., 
from whom we purchased the business, were the agents of Wells, 
Fargo & Co. Express; McConkey was paid by us as sub-agent of 
Wells, Fargo and Co. for Everts and Co.; he died on the morning 
of January 2, 1883; I last saw him alive in the store about five 
o'clock p. m. on January 1, 1883; I next saw him about half past 
3 o'clock a. m. of January 2, 1883, at the express office in our store, 
dead. 

“T recognize the diagram presented to me, marked ‘ Diagram of 
Mathewson Brotkers’ Store,’ as correct; the distances marked on the 
diagram | should judge to be correct; he was then reclining against 
the safe of Wells, Fargo and Co., where he had been lifted up by my 
brother Jerome; his feet had not been disturbed, but were in a very 
cramped position where he had fallen when shot; the body rested 
on the floor between the desk “A” and the safe of Wells, Fargo & 
Comp’y as marked on the diagram, the head against the safe and 
the feet towards the desk; the body was dressed in a dark- 

colored suit, with the coat on; the door of the county safe 
58 was open towards the safe of Wells, Fargo and Co. as 

marked on the diagram; the outside door of Wells, Fargo 
and Company’s safe was open, and the inside door of the safe 
was closed, with the key in the door and the combination on. I 
saw coin laying on the floor, and on the side of the county safe the 
coin lying on the floor was between the body and the county safe ; 
there was no coin in sight in the county safe, as | remember, at that 
time. I examined the body at that time; his wife pointed out the 
wound to me; the wound was situated a little below the left nipple ; 
it was a gun shot wound; the bullet had penetrated the vest and 
underclothing of the deceased; I examined the vest and saw that 
it was powder-burned. The inside of the vest was also powder- 
burnt; the shirt and undershirt also discolored and blackened, as 
well as the skin of the deceased, by the smoke; there was no hole 
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in the coat opposite to the hole in the vest, nor was the coat powder- 
burnt, because we all of us examined it carefully; I mean by we 
Ed. Raum, then ex-sheriff of the county; my brother, J. B. Math- 
ewson; Wm. Hayes, coroner, and the coroner’sjury. He, McConkey, 
was the owner, as | have ascertained since his death, of 5,300 shares 
of Star mining stock, a corporation doing business at Cherry 
59 Creek, White Pine county, Nevada. He had been carrying 
that stock some time before his death. ‘This stock had been 
regularly assessed for a number of years, and never declared a divi- 
dend; it was assessed every 60 days either 10 cents or 20 cents per 
share. He was also carrying other stocks for himself and others in 
large amounts, some of which were regularly assessed. I am thor- 
oughly acquainted with the interior of the store of Mathewson 
Brothers, and on the morning of the finding of the body of 
McConkey the furniture of the office of Wells, Fargo and Company 
was undisturbed and nothing to indicate violence. After I had ex- 
amined the body I stepped over near the counter marked “C” in 
diagram, and in doing so my foot came in contact with a pistol 
lying on the floor at about about the point E marked on the dia- 
gram, and I should judge about 6 feet from the body. I pointed 
out the pistol to my brother, J. B. Mathewson, remarkin ‘There is 
the thing that killed him,’ pointing to the pistol. think Ed. 
Raum, ex-sheriff, picked it up and handed it to J. B. Mathewson, 
who put it in our safe. I recognize the pistol as the one which 
had laid upon our desk for several months previous, at the point 
marked D on our diagram. The pistol had been taken 
60 from behind the desk at the point marked ‘F’ on the dia- 
gram, as could be plainly seen by marks in thedust. It was 
a remodeled Colt’s navy pistol, 38 caliber, which had been loaded 
by me in the February previous. It was the same pistol that was 
exhibited to the coroner’s jury in the same condition in which it was 
picked up from the floor—one chamber empty, as if it had been re- 
cently fired. I saw the ball that was extracted from the body by 
the physicians, and am satisfied that it was a 38-caliber ball and the 
same which was fired from that pistol. The pistol was shown also 
to the physicians and district attorney. When I first saw his body 
two county treasurer's books were lying open on his desk, A, as 
marked in the diagram, and remained so for some time afterwards. 
The safe of Wells, Fargo and Company was examined and everything 
found that should have been, and the contents undisturbed. Me- 
Conkey had been county treasurer for four years previous, and had 
kept the county safe, books, and money in Wells, Fargo and Co.'s 
express office in our store. His term of office as county treasurer of 
White Pine county expired on December 31, A. D. 1882. 
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“ (Signed) C. A. MATHEWSON.” 
61 The defendant also offers in evidence and reads to the court 


and jury the deposition of Samuel Leddle, omitting the por- 
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tions ruled out by the court upon the plaintiff's objection, the por- 
tions read being as follows: 


“My name isSamuel Leddle, age, 42 years; occupation, treasurer 
of White Pine county, Nevada. I have been treasurer of said county 
since January 1, 1883. I succeeded George P. McConkey, who had 
been county treasurer for the four years preceeding. McConkey kept 
the county safe and books at Matthewson Bros.’ store, where they 
were at the time of his death. He was found dead in said store about 3 
o’clock in the morning of January 2,1883. I had been well acquainted 
with McConkey prior to that time. His term of office as Co. treasurer 
expired on Dec.31, A. D.1882. McConkey was to have turned over to 
me as Co. treasurer aforesaid the county money, safe, and books on the 
day on which he was found dead. It had been so arranged by us the 
day before when he (McConkey) offered to turn over the combination 
of the county safe to me, which I declined until the safe and county 

funds were turned over to me at the court-house. The safe 
62 and county funds, consisting of the sum of $13,764.80, and the 
treasurer’s books were turned over to me as Co. treasurer by 
the county commissioners of White Pine county about January 9, 
1883, at the time I received the county treasurer’s books. I exam- 
ined them carefully to ascertain the condition of the several accounts. 
None of the accounts in the ledger or journal were balanced. They 
were subsequently balanced by C. F. Horn, an expert book-keeper 
employed by the county commissioners for that purpose, who deliv- 
ered the books tome. I saw the body of McConkey about 3 o’clock 
a.m. the day of his death. I recognize the diagram shown me, 
marked Diagram of Mathewsons Bros.’ Store, as correct. The body 
when I saw it was laying on top of counter marked C in diagram- 
The body was dressed in coat, vest, and pants. I did not examine 
the body at that timeor theclothing. ‘The next time I saw the body 
was at the time it was laid out for the purpose ef holding an autopsy. 
It then had on a shirt, undershirt,and pants. I noticed a hole through 
the shirt on the left breast. The edges of the hole was 
63 slightly discolored and blackened as if made by powder or 
powder smoke. I subsequently saw a hole in the body as if 
made by a pistol shot opposite of the hole made in the shirt. The 
orifice of the hole in the body was also somewhat discolored and 
blackened. 3 
(Signed) SAMUEL LIDDLE. 


The defendant also offers in evidence and reads to the court and 
jury the deposition of A. B. Treece, omitting the portions ruled out 
by the court upon plaintiff’s objection, the portions so read being as 
follows: 

“My name is A. B. Treece; age, 48 years ; occupation, district at- 
torney of White Pine county, Nevada. On the 2 day of January, 
A. D. 1883, I was district attorney of White Pine county. I was 
well acquainted with George P. McConkey, late treasurer of White 
Pine county. He was found dead in the store of Mathewson Bros., 
in Hamilton, in said county, about3 a.m. on said last-mentioned date. 
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I first saw him dead lying on the counter in Mathewson Bros.’ 
store. Il recognize the diagram shown me, marked ‘ Diagram of 
Mathewson Bros.’ Store,’ as correct. The body was lying on 
64 the counter marked C in the diagram. He had on his reg- 
ular clothing, including coat. I “did not examine the body 
at that time, but saw it after it was stripped at the time of the au- 
topsy. A gun shot or pistol shot had entered the body near the left 
nipple. The orifice around the hole looked as if it was powder- 
burnt and was blackened and discolored. I also examined the vest 
and shirts of the deceased. I found holes in them over the left nip- 
ple, where the ball had entered the body. They were also blackened 
and burnt, as if the pistol had been discharged close tothem. There 
was no pistol ball penetrated the coat. I saw the pistol with which 
he is said to have been shot. It was an old-fashioned Colt’s navy 
cap pistol. I saw the pistol the same morning. There was one 
chamber discharged. It looked as if it had recently been dis- 
charged. The hole in the body was such as would have been made 
by a ball from such a pistol fired at close range. I saw the ball after 
it was extracted from the body by Doctors Herrick and Willard. I 
saw it weighed, and it corresponded in size and weight with the bul- 
lets in the pistol above described. I think C. A. Mathewson 
6D showed me the pistol at the time and remarked, ‘ Here is 
— damn thing that done the work.’ I think it wasthe same 
pistol that I had before seen on desk‘ D’ in grocery department 
marked on diagram. It corresponded in size and general appear- 
ance. | 


“ (Signed) A. B. TREECE.” 


The defendant also offers in evidence and reads to the court and 
jury the deposition of J. H. Lockwood, omitting the portions ruled 
vut by the court upon plaintiff's objection, the portions so read being 
as follows : 


“My name is J. H. Lockwood ; age, 47 years; occupation, saddler ; 
residence, Hamilton, White Pine county, Nevada. I am now and 
have been for about four years last past chairman of the board of 
county commissioners of White Pine county, Nevada. I knew 
George P. McConkey, late treasurer of White Pine Co. His term of 
office as treasurer of White Pine county expired on the 3lst day of 
January, A. D. 1882. It is the duty made incumbent by law upon 

such board of county commissioners to count the county funds 
66 quarterly. In pursuance of such duty the board of county 

commissioners of said county counted the funds belonging to 
the county in the possession of the treasurer, George P. McConkey, 
on the first Monday of October, A. D. 1882. The funds were found 
to be correct. The next time we counted the funds was on the 2nd 
day of January, A. D. 1883, after McConkey’s death. We counted 
ii at Mathewson Bros.’ store, in Hamilton, where the county safe 
and county treasurer’s books had been kept by McConkey. We 
again counted the funds on the 9th day of January, 1883, and found 
all the funds as reported by the county auditor and expert book- 
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keeper employed by the board of county commissioners, except 
the sum of $11,092.33. We turned over to the incoming county 
treasurer, Samuel Liddle, the sum of $13.764.80 county funds found 
by us. (The rest of the deposition is omitted, having been ruled out 
by the court.) 

“ (Signed) J. H. LOCK WOOD.” 


The defendant offers in evidence and reads to the court and jury 
the deposition of S.S. Wooden, omitting the portions ruled out by 
the court upon plaintiff’s objection, the portions so read being as 
follows : 


67 My name is S. 8. Wooden; age, 65; my occupation, deputy 

recorder White Pine county, State of Nevada; residence, 
Hamilton. I was acquainted with George P. McConkey, late treas- 
urer of White Pine county, before his death. I was deputy recorder 
and auditor at the time of his death, and as such was well acquainted 
with the financial affairs and condition of the county. After the 
death of McConkey I had occasion to examine his books as county 
treasurer. I examined them with C. F. Horn, an expert book-keeper 
employed by the county commissioners for that purpose. We found 
that there should have been in the possession of McConkey, as county 
treasurer, the sum of $24,857.13. 


(The rest of the deposition is now omitted, having been ruled out 
by the court.) : 
(Signed) S. S. WOODEN. 


The defendant also offers in evidence and reads to the court and 
jury the deposition of Dr. H. 8S. Herrick as follows: 


My name is H.S. Herrick; age, 65; residence, Hamilton, White 
Pine —, State of Nevada; am a regular practicing physician since 
1839. I was well acquainted with George P. McConkey 

68 prior to his death. On the 2nd day of January, A. D. 1883, 
between 2 and 3 o’clock a. m. of that day, I was called to see 

the body of George P. McConkey. I found the body at the store of 
Mathewson Bros.,in the town aforesaid, of Hamilton. The body 
was lying on the floor, back of his writing-desk, between two safes. 
I recognize the diagram shown to me, marked “ Diagram Mathew- 
son Bros.’ Store,” as correct. The head was lying between the safe 
of Wells, Fargo and Co. and the safe of White Pine Co., as marked 
on diagram, and the feet extending towards desk “ A,” as marked 
on said “diagram ;” face upwards at the point marked “B” marked 
on diagram. The body was fully clothed, with coat on. I exam- 
ined McConkey when I first came in and found him dead. I found 
that he had been shot in the left breast. The body was in the same 
position as first discovered. When I saw it first his arms laid by 
his side, his right foot was across his left leg just below the knee, he 
was flat on his back, and his feet slightly under the desk “A.” The 
county safe door was wide open. The door of Wells, Fargo & Co. 
safe was closed and the key in the lock and the door locked. There 
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was coin lying on the floor, between the body and the 
69 county safe. I saw some of the county treasurer’s books open 
on the desk “A.” I am acquainted with Mathewson Bros.’ 
store and express office. I observed no disorder whatever or any 
indications of a struggle or violence except finding the body of 
McConkey. When I first went into the store | found Edward Raum, 
Thomas Kenny, J. B. Mathewson, C. A. Mathewson, and Mrs. Me- 
Conkey. The coroner’s jury was called about 10 o’clock a. m. of the 
same day. I held a post-mortem examination of the body of Me- 
Conkey, assisted by E. X. Willard. Willard is not now in the State. 
I found he was wounded bya pistol ball, which had entered the 
left side of breast bone, passing between the third and fourth ribs 
and through both valves of the heart, and passing entirely through 
the backbone and lodging in the muscles of the right side of the 
back, as much as four or five inches lower down than where the 
ball entered. The ball was not diverted in its course, but went 
straight through the body from the point where it entered to the 
(point) where it lodged, causing instant death. There was no other 
wounds on the body. I saw the pistol that was said to have 
70 done the shooting lying on the floor when I first went in in 
the morning, near and almost against counter “C,” at the 
oint marked “ E” in diagram and about five or six feet from the 
a The pistol I saw then was a Colt’s navy pistol. Idid not at 
that time examine it. At the time of holding the inquest I then 
examined the pistol. One chamber was empty. The bullet that I 
extracted from the body corresponded in calibre, appearance, and 
weight with the bullets in the pistol found on the floor. The bullet 
was somewhat flattened in passing through the backbone. The ball 
in entering the body passed through the vest, outside shirt, and 
undershirt. ‘There was no hole in the coat corresponding and oppo- 
site to the hole in the vest. I did not notice as to powder burns. 
The pistol was handed me by the foreman of the coroner’s jury. 


Cross-examined: 


Interrogatory Ist. If you state that you made or assisted to make 

a post-mortem examination of the body of C. P. McConkey, please 

state if you found any wound upon his person, where it was located, 

how and with what made, and the extent of the wound; if any ball 
was found where the same was found. 

71 Answer. I found a wound in the left breast extending 

through the body to the muscles of the right side of the back- 

bone, made by a pistol ball which | found lodged in said muscles, 
all of which I have stated particularly above. 


(Signed) H. S. HERRICK. 


The defendant offers in evidence and reads to the court and jury 
the deposition of C. A. Mathewson, recalled, as follows: 


The pistol I have referred to in my former testimony, after it was 
picked up from the floor, as stated therein, and put in the safe, was 


ee eee . we 
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not again touched or handled by any one until it was taken from 
the safe and given to the coroner’s jury the same morning as evi- 


dence. 
(Signed) : C. A. MATHEWSON. 


The defendant also offers in evidence and reads to the court and 
jury a portion of the deposition of J. B. Mathewson, as follows: 


My name is J. B. Mathewson; age, 50 years; occupation, mer- 
chant, residing in Hamilton, White Pine county, State of Ne- 
vada; the firm name is Mathewson Bros., and have been 

72 in existence five years; I was acquainted with George P. Mc- 
Conkey for three years before hisdeath. When I first became 
acquainted with McConkey he was clerk for Everets and Co., whom 
we succeeded in business, and at time he was acting as sub-agent for 
Everts and Co., agents of Wells, Fargo & Co., and also at that time 
county treasurer. McConkey at the time of his death was about 38 
years old; his general disposition and habits were good pecuniarily ; 
the treasurer’s office of White Pine county were kept in our store for 
about three years prior to his death. The diagram of Mathewson 
Bros.’ store is correct, presented tome and marked “Diagram of 
Mathewson Bros.’ Store.” The distances marked in diagram 
are approximately correct. I was at my house on the morn- 
ing of the 2nd day of January, A. D. 1883; I saw Mrs. Me- 
Conkey early on that morning; she came to my house and 
asked me for the key of the store about 3 o’clock a. m.; I 
gave her the key, and as I dressed I went down to the store 
alone; I entered the east or lower door, which was open-, as I sup- 
pose, by Mrs. McConkey and Tommy Kenny; I met Tommy 

73 Kenny at the door as I stepped in. I found McConkey lying 
between the two safes, as in per diagram ; the body was lying 
between the two safes on its back, face up, the feet partially under 
the desk marked “A” in diagram, the limbs in a constrained posi- 
tion. At that time I saw a pistol lying on the floor at a point 
marked “FE” on the diagram. Mrs. McConkey pointed it out to me 
first I saw of it, but I think it was given to Sheriff Raum ; I do not 
know where it was placed; I did not examine it at that time, but 
did afterwards; there was one chamber empty; I do not know in 
whose possession the pistol was until it was given to the coroner’s 
jury. I.do not know as it was handled by any one prior to the 
time it was picked up and given to the coroner’s jury in evidence. 
The pistol picked up was the same pistol given to the coroner’s jury. 
I recognized the pistol as the one kept on desk D, marked on dia- 
gram, where it had been kept for months past. It looked as though 
the pistol had been recently removed. ‘The coating of dust where 
the pistol lay showed finger marks. The pistol was kept on 

74 desk marked D on diagram at a point marked F on diagram. 
I recognize the pistol found on the floor and pointed out to 

me by my brother, C. A. Mathewson, and subsequently shown to the 
coroner’s jury as the same pistol. I do not know if the pistol was 
in the same condition when shown to the coroner’s jury as when 
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picked up from the floor. I was present at the post-mortem exami- 
nation. I saw the bullet wound. I saw the bullet after it was ex- 
tracted ; it corresponded in size and appearance with the bullets in 
the pistol. I examined the pistol and found one chamber empty 
at the time it was presented to the coroner’s jury as evidence. The 
pistol was about five or six feet from the body when discovered. The 
pistol was a naval size Colt’s pistol. The first time I examined the 
wound was at the coroner’s inquest. The wound was in the left 
breast, below the nipple; it appeared to be a hole made by a pistol 
ball. I did not see where the ball lodged. The ex-coroner, Wm. 
Hayes, held the inquest. The physicians were Dr-. H. 8S. Her- 
rick and E. X. Willard. Yes; we agreed as to cause of death ; 
it was caused by the wound made by the pistol ball. There 
75 was only one wound made on the body. © I examined the 
clothing, and where the ball entered they were somewhat 
powder-burned ; the ball did not penetrate any other clothing ex- 
cept the vest and underclothing. I do not know whether the wound 
was powder-burned or not; I do not think it was; it was blackened 
or discolored a little when I first went into the store in the morning. 
When I discovered the body the county safe door was open and 
Wells, Fargo & Co.’s safe outside door was closed and locked ; the 
inside safe door of the county safe was open and some coin in sight 
in the safe and some coin scattered on the floor near the body and 
some partially under the body of MeConkey, who lay between the 
two safes, as before described. 
The remainder of this deposition was offered and read in evidence 
by plaintiff, and the same will be found in said testimony, page — 
of this transcript. 


EpwWIN Moore, called as a witness on behalf of defendant, testi- 
fied as follows: : 


Direct examination: 

1. What is your name? 

A. Edwin Moore. 

2. What is your business ? 

A. A policeman. 
3. Been recently chosen city marshal, I believe? 
A. Yes, sir. 
4. Have you lately made some experiments with a pistol in order 
) show the distance at which a powder-burn may be shown ? 
A. I have. 
5. What is that you have in your hands? 


76 


te 
_ 
—s 


Witness produces a piece of board with pieces of clothes on same, 
with pistol holes through same. 

The court inquires of counsel for defen’t what he expects to prove 
by this witness and as to what experiments he, the said witness, 
made. 

Counsel for def’t states that he offers to show by this witness, as 
the result of experiments made by him, that, in order to have the 
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effect of powder-burn upon the clothing and body of McConkey, 
which is shown to have been upon his ‘clothing and body by the 
testimony in this case, the pistol must have been held in very ‘close 
proximity, almost in close contact with the body. 
The court sustains the objection and rules the testimony out 
(the plaintiff’s objection being incompetent, irrelevant, and 
77 immaterial, and getting up a “false issue), it appearing that 
this witness is not an expert, and that the plaintiff was not 
present at the time the said experiments were made or had any 
notice of same, and the def’t duly excepts. 
The court also states that this matter upon which this witness is 
alled is a matter of common observation and common experience 
among men. 


JoHn HaARTIG, called as a witness on behalf of defendant, testified 
as follows: 


Direct examination: 


1. Where do you live? 

A. Dubuque, Iowa. 

2. What is your business? 

A. A gunsmith. 

3. How long have you been a gunsmith ? 

A. About thirty years. 

4. Do you know what a navy pistol is? 

A. Yes, sir. | 

5. How big is it? 

A. A navy pistol is thirty caliber. 

6. Thirty caliber? 

A. Yes, sir; some have six and some have eight inch barrels. 
7. Look at the pistol you have in your hands and state 

78 whether or not that’s what is known as a navy pistol in size. 

A. Yes, sir; I should call that a navy revolver. 


Cross-examination: 


1. What is the caliber? 

A. Sir? 

2. Sir, what’s the caliber? 

A. What’s the caliber of the pistol ? 

3. Yes, sir. That’s the question I[ asked. 

A. I should call that a forty caliber. 

4. Is it 40 or 44? 

A. It’s not a 44. To the best of my knowledge, it’s a 40. 

5. Just explain to the jury, if you know, the difference between 
that and a 38 ealiber. 

A. A 38. The way a pistol is measured is by an inch divided 
into hundredth parts; a 38-caliber one means 38 hundredths of an 


inch consequently, and a 40 caliber means ;4° of an inch; a 40- 


would be two-hundredths larger than a 38. 
What is the length of a barrel of a 38 caliber? 


SADIE P. MCCONKEY. 41 


A. Well, as I stated before, some are six, some are eight inches 
long. 

7. Of a 38 caliber? 

A. Yes, sir. 

Then they are not all of the same length of barrel, are they ? 
A. They are not all of the same length of barrel; no, sir. | 
79 9. Have you any, or have you had any, experience with 
what is known as a remodeled Colt’s navy pistol ? 

A. Remod-led ? 

10. Yes, sir. 

A. Do you mean from a powder-and-ball into a cartridge? 

11. No, sir; Iam not meaning anything that would — implied 
in that question, sir. [mean a remod-led ni ivy Colt’s revolver. 

A. Well, all I know about the remod-led is that the factory has 
changed a lot of their pistols from a powder-and-ball into a cartridge 
revolver. 

12. In that change has the barrel in any way been interfered 
with—shortened ? 

A. I think not. 

You think not? 


. No, sir. 
. Have you any personal knowledge on that subject ? 
" Well, all those that I’ve ever seen ‘th: at has been remodeled has 


not been changed in the length of the barrel. 

15. Well, that wouldn’t be a remod-led pistol. Just simply ex- 
plain to the jury how much it was remod-led, so far as your expe- 
rience goes and your knowledge. 

A. So far as a remod-led — isconcerned the chamber and the 

cylinder was remodeled. 
80 By counsel for defendant to witness: You mean this part 
here ? 

A. Yes, sir. 

By counsel for def’t to witness: You mean that here? 

A. That; yes, sir. 

16. Well, how do you mean; a new one put in entirely ? 

A. A new cylinder has been put in entirely. 

Yes, and the former thrown away. 

A. Yes. 

18. In doing that wouldn’t they necessarily have to change the 
size of the barrel if they enlarged the ball ? 

A. No; a new cylinder was made to correspond with the barrel, I 
think. 

19. I think it was made to correspond with it. 

A. I think so. 

20. Well, then, I understand you to say that you have no per- 
sonal knowledge of the length of the barrel or whether it was re- 
mod-led further than simply in the chambers ? 

A. Well,to the best of my knowledge, no changes have been made 

except the cylinder. 
21. Yes; now I understand you to say that, of course. You 


81 have no knowledge of the pistol that you used except by the 
§6—273 
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description that was given by the witnesses that it was 38 caliber, 
have you ? 

A. Well, as I stated, I understood it was a 38 caliber navy revolver 
that was there. 

22. And they are not uniform in size at all, except as to caliber 
and the length of barrel? They are not uniform, I understand you 
to say? 

A. Some are six and some are eight inch barrels, I’ve stated. 

23. I would like to|get your idea of a remod-led revolver promi-  % 
nent to the jury. 

A. Well, my idea of a remodeled revolver is that the factory took 
a lot of them — 

24. Now, that one, is that a remodeled one or not (referring to 
the pistol first shown witness)? 

A. No; that’t an original powder-and-ball revolver. 

25. Very well. Now, if it had been changed it would be a cart- 
ridge instead of a ball-and-cartridge, wouldn't it? 

A. It would be a’cartridge instead of a ball and loose am-unition. 

‘26. Yes; then there would be no caps on the remodeled, as you 
understand it, would there? 

A. No, sir. 
§2 27. Then, if it was not such a one, and as a matter of fact 
caps were used on it, it wouldn’t be, in your idea, a remodeled 
— would it? 

A. No, sir; it wouldn’t be a remodeled revolver in my idea. so 

27. Yes,exactly. Now, as to the actual fact as to the condition of 
the revolver that is alleged to have been used in this transaction, 
you have no personal knowledge? You have never seen the pistol 
in controversy, have you ? 

A. No, sir. 

28. The one that’s alleged to have been used, that this man was 
shot with ? 

A. Never seen it; no, sir. 

29. No, sir; nor any of them, you say ? 

A. No, sir. 


Redirect examination: © 


1. How long is the barrel of that pistol ? 
A. That barrel is eight inches. 


Recross-examination : 


1. Where did it come from ; did this come out of your establish- 
ment; did these gentlemen get it from you? 
A. Yes; they borrowed it from me. 


Mrs. Sapige McConkey, recalled by def’t : 


Direct examination: 


83 1. Now, I want to call your attention again to this diagram 
and ask you which door you eall the lower door? 


Diagram marked “B” shown to witness. , 
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A. This one. 

2. That one there? 

A. Yes, sir. 

3. That’s the one you went in at, is it? 

A. Yes, sir; that’s the one we went in at. 

4. Have you positive—can you state positively—the directions, 
the points of the compass here; are you certain about the points of 
the compass—which 1s east and west and north and south? 

A. About here on this is east and there west. 

5. Yes; you would put here as east and about there west? 

A. Yes, sir; about as near as I can judge. 


The defendant here rests his case. 
Counsel for plaintiff offers to read from the deposition of J. B. 
Mathewson the portions omitted by counsel for defen’t. 
Defen’t objects to any portion of said deposition being read unless 
the whole is read, and objects to such portions as are marked 
84 ruled out by court as incompetent irrelevant, and immate- 
rial. 
Objections overruled ; the defen’t duly excepts. 
Counsel for pl’ff then reads as follows from the deposition of J. B. 
Mathewson, resumed: 


J. B. Mathewson’- testimony resumed, and says: I found coin par- 
tially under the body and arms, and when I went to lift McConkey 
up from where he was lying I put my hand under his shoulder and 
it came in contact with coin. Wells, Fargo and Co.’s safe and con- 
tents were intact, so far as I know. The express office was not dis- 
turbed or in confusion to any extent when I first discovered the 
body, except the money lying around on the floor. It was about 
three o'clock a. m.,on January 2nd, 1883, when I first discovered 
the body—present, Mrs. McConkey and Tommy Kenny. I en- 
tered the store at the east or lower door. When I first 
entered the store at the east or lower door, when I first entered 
the store, and soon afterwards, I made an examination of the 
condition of the doors, and found the east door entering into 

Wells, Fargo & Co.’s office unlocked, but closed—I mean 
85 the iron shutter-door, and also found the inside sash door also 

unlocked and opened. There’s only two entrances to the store 
by keys; the other two doors not mentioned have bars on the in- 
side and were closed and at that time barred. I kept one key and 
McConkey the other key of thestore. I had one key that night, and 
[ supposee that McConkey had the other. The relations of McConkey 
and wife were very harmonious and happy, as far as I know, up to 
his death, and always had been; he never told me that he had lost 
any money in stocks. I do not know and he never told me that he 
had lost on Star mining stocks, and I do not know that he wasa 
heavy or any loser in stocks a short time previous to his death. I 
am not aware that he lost anything on Star mining stocks. I was 
not familiar with McConkey’s stock business and cannot say whether 
he was carrying non-dividend-paying stock for others or not. 
McConkey was not a careless loaner of money, to my knowledge and 
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belief; on the contrary, I think he was very careful ; he did notcarry 
any stock, to my knowledge, through Wells, Fargo & Com- 
86 pany. McConkey belonged to the Masonic order, and I under- 
stand that he was insured by that order for about $8,000 at 
the time of his death. I do not know at the last counting of the 
county funds in October, 1882, by the county commissioners that 
E. W. Robinson or any other person furnished a part or any of the 
money exhibited to the county commissioners as part of the county 
money, and I do not know that any portion of the same was in 
greenbacks. McConkey never told me or admitted to me or any 
one else in my presence, while he was county treasurer, that he was 
behind or any loser of county money, and did not tell me that he 
was any loser in the campaign of 1882. At the time that Mrs. 
McConkey came to my house with Tommy Kenny for the key of 
the store she said that McConkey left the ball-room about eleven 
o’clock from the dance to go to the store to do some work on the 
county books prior to turning the same over on the next morning 
to his successor, and at the time of the discovery of McConkey’s 
body she, Mrs. McConkey, said “ Oh, my God, George is dead!” and 
she did not say that she had any reason to think that anything was 
wrong; she did not say that “George has left me well 
87 provided for,” or anything to that effect, or anything to lead 
any one to believe she knew or had any reason to believe that 
she knew what had happened to McConkey. After I first saw the 
body of McConkey I examined the premises, as previously stated, 
and found the door of the express office unlocked, but found no 
other persons in the store or office except Mrs. McConkey, Tommy 
Kenny, and others who had come into the store, and I examined all 
means of ingress and egress, and found no other way of entrance or 
exit except as stated. I did not examine snow or tracks in front of 
store. I did not track McConkey’s footsteps from the store upon 
the side hill near my house or stable. 


Cross-examination. 

[ cannot say where the pistol was on the day or night that the 
body was found. I do not know whether he had a pistol or not; 
and, if so, I do not know where it was found or its condition. 

Plaintiff offers to read in evidence the certified copy of the testi- 
mony, under seal, of Eugene W. Robinson, taken before the coroner’s 

jury at the inquest on the body of George P. McConkey, at 
88- Hamilton, Nevada. 

To which def’t objects. Objection sustained, and the pl'ff duly 

excepts. 


Mrs. Sapie P. McConkey recalled by pl’ff. 


Direct examination: 


1. I understand you to say on your examination before, when you 
were examined, that you did not make any examination of the 
pistol, although you saw it—the pistol that was found there on the 
floor; is that correct ? 


> 


a 
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A. Yes, sir. 
2. Now, from your recollection of it and observation of it, was it 
as large a pistol as that? 


Def’t objects because on the direct examination counsel for def’t 
tried to prove by this witness the length of said pistol, and the wit- 
ness refused to answer, and the court refused to allow def’t to go on 
and ask the witness what her recollection was on that subject, and 
that counsel for def’t measured upon his hand and asked the witness 
if, according to her recollection and memory, the pistol was of such 

a length, and the witness stated that she could not remember 
89 anything about it, as to whether it was that long or not. Now 

counsel for pl’ff asks the witness whether it would be as long 
as that pistol on the table there. Objection overruled, and the def’t 
duly excepts: 

Question No. 2 changed to the following: What do you say as to 
vour recollection whether or not the pistol you saw there was as 
long and apparently as large as that or not (referring to the 
pistol produced by the witness Hartig)’ 

A. It didn’t look to me as long as that, but still I have no per- 
sonal knowledge of that; I never handled the pistol. 

3. No; but what you did see of it, it didn’t look as long as this 
one, did it? 

Def’t objects. 

By the Court: That will do, I think, when she says that it is 
merely guess-work. 

By the Witness: It would be all guess-work ; I don’t know any- 
thing at all about it. ; 


4. Well, if it would be all guess-work, I don’t want any guess- 
work. What were the habits of your husband as to being at home 
evenings after his work was done or otherwise ? | 
90 Def’t objects for the reason that this is a part of pl’ff’s 

main case, and that the def’t has not touched upon it at all 
in their testimony, and, further, it is immaterial. 

Objection overruled, and the def’t duly excepts. 


A. Well, he was always at home, except lodge nights. 

54. Always at home except lodge nights. 1 understood you to say 
that you had two children? 

A. I have. 

5. Are they boys or girls? 

Def’t objects as immaterial. Overruled, and the def’t duly ex- 
cepts. 

A. The oldest is a girl and the youngest is a boy. 

6. How old are your children ? 

A. The'oldest is eight and the youngest a little over six. 

7. When your husband died did you nave any money in the 
bank ? 

A. Yes, sir. 

8. How much ? 
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Def’t objects to the form of the question, as it don’t show the wit- 


ness’ knowledge. 

By the Court: Well, of course she cannot testify without knowl- 
edge of what she is testifying about. Perhaps a better way would be 
to ask the witness what knowledge she has of her husband’s having 
money on hand, and how much. 


91 9. How much money do you know of your husband hav- 
ing in the bank? 


Def ’t objects that pl’ff’s question ought to be whether the witness 
knows or not, and her means of knowledge. 


By the Court: Unless it is a legal objection the court cannot 
direct counsel as to their mode of examination, except so far as they 
ask leading questions; and, besides, you (coun. for def’t) can cross- 
examine the witness as to her means of knowledge. 


10. How much do you know of your husband having in bank at 
the time that he was found dead? 7 


Def’t objects to the question for the reason the proper foundation 
has not been laid, and that the question is leading. Overruled, and 
the def’t duly excepts. 


A. Something over five thousand dollars in the bank of San Fran- 
cisco. 

11. Well. 

A. Some in Eureka; I don’t know how much, but very nearly, I 
think, a thousand; and a thousand dollars in Matthewson — Com- 
pany’s safe. 

12. Matthewson — Company’s safe—the proprietors of this store? 

A. Yes, sir. 
92 By the Court: Now, of course the witness must show she 
knows this, because if she shows that she don’t know then I 
will strike it out; if she says she knows it from heresay it will be 
struck out; let her state how she knows this fact. 

13. You were administrator at Hamilton yourself, were you not? 

A. Yes, sir; at Hamilton myself, and it was administered on in 
San Francisco, too. There was a special administrator appointed 
for the State of California. 

14. Well, the thousand dollars that were in the—you had per- 
sonal knowledge of the thousand dollars that was in the Matthew- 
son’s safe, did you ? 


Def’t objects as leading. Sustained. 


15. Were you in your husband’s office frequently ? 

A. Yes, sir. 

16. Did you ever assist him in his work there ? 

A. Yes, sir; always with the county books, and in the fall tax 
time. 

17. He had two safes, I believe, had he? 

A. Yes, sir. 


SADIE P. MCCONKEY. 4 


18. As has been already shown, one was Wells-Fargo’s 
93 and the other was the county safe ? 
A. Yes, sir. 
19. Where did he keep the money that belonged to the county ? 
A. In the county safe. 
20. In the county safe ? 
A. Yes, sir. 
21. How do you know about this thousand dollars being at Mat- 
thewson’s. | 
A. A portion of it I received the day after his death, and the bal- 
ance about three months after. 
And the balance about three months after ? 
A. Yes, sir. 
23. Did you come to the knowledge of the inoney in the bank at 
Eureka by reason of your being administrator? 
A. And going to see the books; everything was taken from the 
books. 
24. Well, I will ask you if you received the balance—have you 
ever received the balance of the money from the bank at Eurka? 
A. Yes, sir. 
25. You did. 
A. Yes, sir. 
26. Now, you say there was a special administrator appointed for 
the property—for the money in California ? 
94 A. Yes, sir. 
27. Do you know who that was ? 
A. Frank Avery. 
28. Who was Frank Avery? 
A. He married a cousin of mine. 
29. He married a cousin of yours ? 
A. Yes, sir. 
30. And he gave bonds there in California, did he? 


Objected to as not the best evidence and improper. 


31. Well, do you know whether or not he was appointed adminis- 
trator in California? 
A. Yes, sir; he gave a twenty-thousand-dollar bond. 


By the Court: It is entirely immaterial whether he gave twenty 
thousand or twenty millions. 


32. Has the California administrator accounted to you for the 
money that was there. 

A. Not for all it; no, sir. 

33. Not for all of it; for how much ? 

A. Well 

34. How much of it did he account to you for ? 


Objected to as immaterial’and not the best evidence. 


A. I received $150 a month until last January—a year ago last 
January ; the balance of it is in the bank yet. 
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95 35. You recived $150 a month until a year ago last Jan- 
uary ? 

A. That would be just a year. 

36. January, 1884; $150.00 a month ? 

A. Yes, sir. 

37. And you have received, then, about $1,800, and the balance i is 
there ? 

A. Some of it is there and some had been taken out. 

38. Yes. How often were you with your husband in the office at 
his place of business? 

A. Every day. 

39. Every day? 

A. Yes, sir. 

40. Now, he was treasurer, as has been already shown, and agent 
for Wells, F argo and Company. Did he assist in the w ork of Mat- 
thewson’s store? 

A. Yes, sir. 

41. He did? 

A. Yes, sir. 

42. Between the first day of October, 1882, and up to the time of 
his death, did you know of any enterprise or business that he en- 
gaged in or embarked in between those dates ? 

A. No, sir. 

43. I mean in addition or different from his business of treasurer 

and agent for Wells, Fargo and of working for Matthewson’s? 
96 A. No, sir. 

44. Didn’t. Do you know of any enterprise between those 
two dates that he embarked in or that he had been engaged in that re- 
quired any large amount of money ? 

A. No, sir. 

45. You did not? 

A. No, sir. 

46. Do you know of his carrying—of his being agent for persons 
who owned stocks—that is, to pay assessments for them? 

A. Yes, sir. 

47. Can you explain how that was; whether or not he advanced 
his own money or paid their money that they gave him? 

A. He bought through a broker in San Francisco and charged it 
up to them and they were responsible for it. 

48. And they paid to him the money that—— 

A. Yes, sir. 

49. Eh? 

A. Yes, sir. 

50. Did you go to the other door? Mr. J. B. Matthewson, you 
will remember, testifies to two doors that were used for i ingress and 
egress while the two other doors were fastened with bars on the in- 

side. Did you go tothe other door to ascertain whether or not 
97 it was locked; whether the sash door was locked ? 

A. No, sir. 

51. At the time that Mr. Matthewson did, or before or after? 

A. No, sir. 
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52. Now, when you went there the first time with Mr. Kenny you 
didn’t try or did you 


Objected to as part of plaintiff’s main case. 


53. This is a matter I omitted in the other partof our case. Did 
you or not try the sash door? Did you or not try the sash door 
that led into the store, that was behind the iron door, to see whether 
it was open or not? 

A. No, sir. 

54. You did not? 

A. No, sir. 


Cross-examination : 
1. Has the estate been closed of which you are the administrator— 
been closed up in Hamilton ? 
A. No, sir. 
2. It has not? 
A. No, sir. 
3. Has any claims been filed against you as administrator ? 
A. Yes, sir. 
4. How much in amount? 
98 A. I couldn’t tell you. 
5. Could you approximate? 
A. No, sir; the business was left in the hands of a gentleman 
who has a power of attorney, so I don’t know anything about it. 
6. But you do know that claims have been filed, don’t you ? 
A. Yes, sir. 
7. You say you received from San Francisco $150 a month until 
a year ago last January ? 
A. Yes, sir; the first of January, 1884. 
8. Yes; that would be for two years? 
A. No. 
9. No; for one year. Do you know how you happened to.receive 
that—whether upon order of court? | 
A. Yes, sir. } 
10. Order of court for your support ? 
A. Yes, sir. 
11. Do you know whether any claims have been filed against the 
estate in San Francisco ? 
A. Yes, sir. 
12. There have been ? 
A. Yes, sir. , . 
13. Do you know whether or not those claims are large or small? 
A. No, sir; 1 don’t know how much they are. 
99 14. But you have got no other money from these except 
what you got under this order for your support? 
A. No, sir; that’s all. 
15. Did you find this—this money, this thousand dollars—in the 
Matthewson Bros.’ safe? 
A. Part of it was given to me to defray the expenses of the funeral. 
16. Part of it was given to you to defray the funeral expenses? 
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A. Yes, sir. 

17. By whom? 

A. By Mr. Raum, the sheriff. 

18. Yes; and how about the rest of it? 

A. It was given to the estate afterwards. 

19. To the administrator? 

A. Yes, sir; some of it. 

20. What? 

A. A temporary administrator was appointed until April, and he 
gave some of it to me on my return ‘from California, and then I was 
appointed administrator from April. 

21. And then the temporary administrator turned over part of it 
to you as admi.iistrator ? 

A. Yes, sir. 
100 22. And then claims have been filed against you as admin- 
istrator ? 

A. Yes, sir. 

23. And now your administrator business is being managed by 
some one who has a power of attorney out there? 

A. Yes, sir. 

24. This money at Eureka was paid to you as administrator, was 
it? I take it was. 

A. By Mr. Row; yes, sir. 

25. Yes; by Mr. Row, the temporary administrator ? 

A. Yes, sir. 

26. And by him turned over to you as permanent administrator? 

A. Yes, sir. 

27. Had he any other insurance on his life? 

A. Yes, sir. 

28. How much? 

A. $8,500 in the Masonic Aid Association. 

29. Have you received that? 

A. I have; yes, sir. 

30. ‘That has come to you personally, I take it. 

A. Yes, sir. 

Both parties here state to the court that they have no further tes- 
timony to offer. 


(Here follows diagram marked p. 101.) 


102 And this is all the evidence given and received or offered 

on the trial of said cause, with the rulings of the court upon 
the offer or introduction of evidence and the exceptions taken to the 
rulings of the court thereon; and now the defendant, in writing, 
requests the court to give the jury the following instructions and 
each thereof : 


I. 


The burden of proof is upon the plaintiff to establish by a pre- 
ponderance of credible testimony that the deceased came to his 
death from injuries (or an injury) effected through external, violent, 


OS eae 
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and accidental means within the intent and meaning of the contract 
and conditions expressed in the policy. 


If. 


Suicide and intentional injuries inflicted upon the insured are not 
accidental means of death within the meaning of the policy, and in 
order to recover plaintiff must establish by a seapuulionien of the 
evidence that Mr. McConkey came to his death by some other 
means than by suicide or intentional injuries inflicted upon him, 
and if plaintiff fails so to establish her case by a preponderance of 
the evidence your verdict should be for the defendant. 


ITT. 


103 Plaintiff must establish by direct and positive proof that 
the death was caused by external violence and accidental 
means, and failing in this she will not be entitled to a verdict. 
IV. 

Plaintiff’s case must not rest upon mere conjecture, but her proof 
must be such as to lead directly to the conclusion that the death was 
effected by accidental means within the meaning of the policy, and 
unless she has adduced proof of that character your verdict should 
be for the defendant. 

V. 

If the evidence is equally consistent with the position of the plain- 
tiff and with that of the defendant your verdict should: be for the 
defendant. 

VI. 

If you find the evidence actually adduced to be equally consistent 
with an accidental death within the meaning of the policy and with 
a death effected by means not accidental within the meaning of the 
policy your verdict should be for the defendant. 


VI. 


Plaintiff must make out her case by proofs and not by mere pre- 
sumption, and you should not give her a verdict upon any mere 
presumption unless her evidence leads directly to show that the 
death was effected by the accidental means which plaintiff is re- 
quired to prove. | 


104 VILL. 


Plaintiff, in order to be entitled to a verdict, must prove to you by 
what means the death was effected. It is not sufficient that she prove 
a death which may have been accidental in some undefined and 
unnamed manner. She must have evidence tending to show defi- 
nitely in what manner the death was received, and if she has not 
such evidence your verdict should be for the defendant. 
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IX. 


Murder is an intentional injury within the meaning of this policy. 
An injury inflicted intentionally by another person than the deceased 
is an intentional injury within the meaning of the policy. The 
policy was not intended to insure against murder, nor against inju- 
ries inflicted intentionally by another person than the deceased. 


X. 


Plaintiff must show by a preponderance of the evidence that the 
deceased came to his death by accidental means, which under this 
policy do not include suicide or murder, and if she has not so shown 

your verdict should be for defendant. 
105 And now, after the argument of counsel, the court adjourns 
for the night. 

And now, upon the coming in of court and the calling of the jury, 
on the morning of this April 17th, 1885, the court refuses each 
instruction asked by the defendant except those numbered I, III, and 
IV, and defendant at the time excepts to the refusal of the court 
to give that numbered II, and excepts to the refusal to give that num- 
bered V, and excepts to the refusal to give that numbered VI, and 
excepts to the refusal to give that numbered VII,and excepts to the 
refusal to give that numbered IX, and excepts to the refusal to give 
thatnumbered X. And the court refuses to give those numbered I, 
III, and IV aforesaid without modification, and defendant excepts 
to such refusal, and severally as to each of said instructions num- 
bered I, III, and IV. ; 

And the court instructs the jury as follows, the instructions being 
given by the court of its own motion, all but those three at the end, 
numbered I, III,and IV, which three are the sameas above referred 
to under said numbers, but with modification and qualification added 

by the court. ; 
106 The plaintiff in this action counts upon a policy of accident 
insurance issued by the defendant to her husband, Geo. W. 
_Conkey. The policy covers bodily injuries effected through “ ex- 
ternal, violent, and accidental means,” and it provides, among other 
things in substance, that no claim shall be made under the policy 
when the death shall result from intentional injuries inflicted by the 
insured or by any other person. ; 

The plaintiff exhibits the policy in evidence, and gives evidence 
of the fact that the insured was found dead within the life of the 
policy, from a pistol shot through the heart. This evidence satisfies 
the terms of the policy with respect tothe fact that the assured came 
to his death by “external and violent means,” and the only question 
is whether the means by which he came to his death were also 
“ accidental.” 

It is manifest that self-destruction cannot be presumed. So strong 
is the instinctive love of life in the human breast and so uniform 
the efforts of men to preserve their existence that suicide cannot be 


» 
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presumed. ‘The plaintiff is therefore entitled to recover un- 
107 ~—less the defendant has by competent evidence overcome this 

presumption and satisfied the jury by a preponderance of 
evidence that the injuries which caused the death of the insured 
were intentional on his part. 

Neither is murder to be presumed by the jury ; crime is never to 
be presumed ; butif the jury find from the evidence that the insured 
was in fact murdered, the death was an accident as to him the same 
as if he had been killed by the falling of a house or the derailment 
of a railway car in which he was a passenger. If the jury find that 
the injuries of the insured resulting in his death were not inten- 
tional on his part the plaintiff has a right to recover. 

But if the jury find that the injuries inflicted upon the assured 
causing his death, whether by the assured himself or any other per- 
son, were intentional on the part of the assured the plaintiff cannot 
recover in this action. 

The inquiry, therefore, before the jury is resolved into a question 

of suicide, because if the insured was murdered the destruc- 
108 tion of his life was not intentional on his part. 
The defendant, in its answer, alleges that the death of the 
insured was caused by suicide. 

The burden of proving this allegation by a preponderance of evi- 
dence rests on the defendant. The presumption is that the death 
was not voluntary; and the defendant, in order to sustain the issue 
of suicide on his part, must overcome this presumption and satisfy 
the jury that the death was voluntary. 

The death of the assured in this case was a mysterious affair. 
The jury cannot expect to find certainly with respect to it. It is a 
question of probabilities, and the jury must accept the greater prob- 
ability in view of the evidence. The jury may and must consider 
those presumptions of fact which belong to the ordinary and usual 
course of human conduct and human nature; when we see in the 
physical world two or more facts uniformly connected, one follow- 
ing the one, we ascribe to them the relation of cause and effect. So 

in the moral world. If we find a fact of human conduct 
109 ~~ generally or usually connected with another fact, we are apt 

to attribute to them the relation of cause and effect. But 
when we find by experience that any event in human life is very 
rarely connected with a given human action we attribute to them a 
inere casual—not causal—connection. Thus we find death very 
rarely connected with suicide. 

Of the whole number of deaths that occur in the world not one, 
perhaps, in a hundred is voluntary. If this be the proportion, then, 
when we see a man dead in consequence of external violence the 
chances are but one to one hundred that he destroyed his own life. 

sut since the disconnection between death—suicide is not uniform 
and invariable like a law of physical nature—since, on the contrary, 
we know by experience that men do sometimes, though rarely, even 
when entirely rational under a burden of existence which they have 
not the fortitude to bear take their own lives, the presumption against 
voluntary death may be overcome by evidence. 
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110 And when we look inward we find in every human soul 

that intense and most invariable of all instincts, the fear of 
death ; of this instinct the greatest master of human nature that ever 
lived says: 

“The most loathed, &c.” So strong is this instict that men cling 
to life with the last gasp of their existence. Hopeless sorrow, im- 
prisonment, ghastly wounds, bodily torment, excrutiating pain, 
starving poverty—all of these and more—men almost universally 
endure rather than extinguish that spark of life by which they might 
instantly escape from all their suffering and sorrows. Thus do men 
ordinarily beur all the ills of existence rather than fly to others that 
they know notof. The brave soldier dying the death of a hero on the 
battle-field, and the coward on his legs, ranning away from his post 
of duty, are alike under the power of this instinct. So strong is this 

principle in human nature that men generally find in suicide 
111 an argument of insanity. They say that no rational man 

would destroy his own existence, and although we know by 
experience that this is not true, since rational men have been known 
to die by their own voluntary act, yet all admit that suicide strength- 
ens the presumption of insanity in connection with other facts 
tending to that conclusion. 

In order, therefore, to sustain the plea of suicide the defendant 
must have given to the jury evidence sufficient to overcome the pre- 
sumption to which I have referred, and to convince the jury that 
the injury from which the insured died was voluntary or inten- 
tional on his part. 


I. 


The burden of proof is upon the plaintiff to establish, by a pre- 
ponderance of credible testimony, that the deceased came to his 
death from injuries (or an injury) effected through external, violent, 
and accidental means within the intent and meaning of the con- 
tract and conditions expressed in the policy. 

Given with this explanation that it does clearly appear 

112 from the evidence that the insured the insured came to his 

death from injuries or an injury effected through violent and 

— means, and that the presumption is that the means were uninten- 

tional on the part of the insured, which the court holds satisfies the 

contract, this. presumed fact is not conclusive and may be over- 

come by evidence, if such there is in the case, that the injuries were 
voluntary or intentional. 


Il. 


Plaintiff must establish by direct and positive proof that the death 
was caused by external violence and accidental means, and, failing 
in this, she will not be entitled to a verdict. 

Given with the qualification below. 


Qualification. 


Given with this qualification, that, the external violence appear- 
ing in the fact that the death ensued from a pistol shot through the 
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heart, the presumption is that it was accidental—not intentional—on 
the part of the assured, which facts, proved and presumed, make out 
the plaintiff’s case unless the defendants has satisfied the jury 
113 by affirmative proof that the means of death were intentional 
on the part of the insured. 
LV. 

Piaintiff’s case must not rest upon mere conjecture, but her proof 
must be such as to lead directly to the conclusion that the death was 
effected by accidental means within the meaning of the policy, and 
unless she have adduced proof of that character your verdict should 
be for the defendant. 

Given with the same qualification. 

And in the charge of the court contained in the foregoing in- 
structions given defendant at the time excepts to the following 
matters of law, to wit: 

Ist. The court charges the jury as aforesaid in the following lan- 
guage: “It is manifest that self destruction cannot be presumed ; 
so strong is the instinctive love of life in the human breast and so 
uniform the efforts of men to preserve their existence that suicide 
cannot be presumed. ‘The plaintiffistherefore entitled to recover un- 
less the defendant has, by competent evidence, overcome this pre- 

sumption and satisfied the jury by a preponderance of evi- 
114 = dence that the injuries which caused the death of the insured 
were intentional on his part.” 

And defendant particularly excepts to the last three words above 
quoted, namely, “on his part,” and to the matter of law therein 
stated; also to the requirement that defendant must produce a 
preponderance of evidence, as charged in said language. 

Also to the charge contained in said language as to the presump- 
tion against suicide and the effect of such presumption in point of 
fact. 

2nd. The court charges the jury as aforesaid in the following 
language : 

“ But if the jury find from the evidence that the insured was in 
fact murdered the death was an accident as to him the same as if 
he had been killed by the falling of a house or the derailment of a 
railway car in which he was a passenger. If the jury find that the 
injuries of the insured resulting in his death were not intentional 
on his part the plaintiff has a right to recover.” 

And defendant particularly excepts to all of said language and to 

the matter of law therein stated. 
115 3rd. The court charges the jury as aforesaid in the follow- 
ing language: 

“The inquiry before the jury therefore is resolved into a question 
of suicide, because if the insured was murdered the destruction of his 
life was not intentional on lis part;” and defendant particularly ex- 
cepts toall of said language and to the matter of law therein stated. 

4th. The court charges the jury as aforesaid in the following 
language: 

“The defendant in its answer alleges that the death of the insured 
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was caused by suicide. The burden of proving this allegation by a 
preponderance of the evidence rests on the defendant. The pre- 
sumption is that the death was not voluntary,and the defendant, in 
order to sustain the issue of suicide on his part, must overcome this 
presumption and satisfy the jury that the death was voluntary.” 
And defendant particulariy excepts to all of said language follow- 
ing and including the words “the burden of proving” and to the 
matter of law therein stated. 
116 5th. The court charges the jury as aforesaid in the follow- 
ing language: “Thus we find death very rarely connected 
with suicide. Of the whole number of deaths that occur in the 
world not one perhaps in a hundred is voluntary. If this be the 
proportion, then, when we see a man dead in consequence of exter- 
nal violence, the chances are but one to one hundred that he de- 
stroyed his own life.” 
And defendant particularly excepts to all of said language and to 
the matter of law therein stated. 
6th. The court charges the jury as aforesaid in the following lan- 
guage: “ Jn order, therefore, to sustain the plea of suicide the defend- 
ant must have given to the jury evidence sufficient to overcome the 
presumption to which I have referred and to convince the jury that 
the injury from which the insured died was voluntary or intentional 
on his part.” 
And defendant particularly excepts to all of said language and to 
the matter of law therein stated. 
117 7th. The court charges the jury as aforesaid in the modifi- 
cation or qualification added to the instruction asked by de-, 
fendant and numbered I in the following language: “The pre- 
sumption is that the means were unintentional on the partof the in- 
sured, which, the court holds, satisfies the contract.” 
And defendant particularly excepts to all of said language and to 
the matter of law therein stated. 
8th. The court charges the jury as aforesaid in the modification 
or qualification added in the instruction asked by defendant and 
numbered III in the following language: “ The presumption is that 
it was accidental—not intentional—on the part of the assured, which 
facts, proved and presumed, make out the plaintiff’s case unless the 
defendant has satisfied the jury by affirmative proof that the means. 
of death were intentional on the part of the insured.” 
And defendant particularly excepts to all of said language and to 
the matter of law therein stated, and in like manner excepts to the 
same language and matter of law stated in the modification 
118 or qualification added to the instruction asked by defendant 
and numbered IV. 
And the defendant particularly excepts to the following matters of 
law stated in the charges given by the court to the jury, viz: 
That the plaintiff can recover if the insured was murdered. 
That plaintiff can recover if the insured came to his death by ex- 
ternal and violent means not intentional on his part; that, external 
and violent means of death having been proved, plaintiff is enti- 
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tled to recover unless it is shown that the injuries which caused 
the death of the insured were intentional on -his part. 

That if the insured was murdered the death was accidental as to 
him. 

That, if the injuries resulting in the death of the insured were not 
intentional on his part, plaintiff has a right to recover; that in 
effect the words in the policy “intentional injuries inflicted by the 
insured or any other person” mean intentional on the part of the 

insured only ; that said words do not include murder. 
119 That said words do not include injuries which were inten- 
tional on the part of another person than the insured, if not 
‘ntentional on the part of the insured. 

That the burden of proof is upon the defendant to prove suicide. 

That there is a presumption against suicide, which defendant 
must overcome. 

The charge as to the effect of the presumption against suicide. 

The charge as to the probability of suicide in point of fact. 

The detail of the charge upon the presumption against suicide. 

The charge as to the degree of proof required of defendant to 
overcome the presumption against suicide. 

The charge that defendant must satisfy the jury by affirmative 
proof that the means of death were intentional on the part of the 

insured. | 
120 And the defendant presents this its bill of exceptions and 
asks that the same may be signed and made a part of the 
record herein, which is done accordingly. 


J. M. LOVE, Judge. 


. m ' - , : . ’ 
121 [Endorsed:] No. 204. Sadie P. McConkey vs. Travelers 
Insurance Co. Bill of exceptions. Filed this 5th day of May; 

A. D.1885. A.J. Van Duzee, clerk, by Alfred Hobbs, deputy. 


122 And afterwards, to wit,on the 10th day of June, A. D. 1885 
there was filed in said court a writ of error bond in the 
words and figures following, to wit: 


123 Hartrorp, Conn., Juné 6, 1885. 


At a meeting of the board of directors of the Traveler’s In- 
surance Company held at its office, in Hartford, on the above date, a 
quorum of said directors being present, it was voted that David B. 
Henderson, Louis G. Hurd, aud Francis B. Daniels, partners in the 
law firm of Henderson, Hurd & Daniels and attornies for this com- 
pany in the suit of McConkey vs. Travelers’ Insurance Company, be, 
and they are hereby, authorized to execute a good and sufficient bond 
in the name of this company, to operate as a supersedeas, to stay 
execution on the judgment rendered in said suit. 

Attest: JOHN E. MORRIS, 
[ SEAL. ] Ass't Sec't’y. 
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The above is a true copy of a vote of the board of directors of the 
Travelers’ Insurance Co. as appears from the records of said com- 


pany. | 
[ SEAL. ] JOHN E. MORRIS, 
Ass’t Sec’t’y. 
124 Know all men by these presents that we, The Travelers’ 


Insurance Company of Hartford, Coun., as principal, and 
Geo. B. Burch and Wm. L. Bradley, as security, are held and firmly 
bound unto Sadie P. McConkey in the full and just sum of ten 
thousand dollars, to be paid to the said Sadie P. McConkey, her cer- 
tain attorney, executors, administrators, or assigns; towhich payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 
As witness our hands this 10th day of June, 1885. 
Whereas lately at a term of the circuit court of the United States 
for the northern district of lowa, eastern division, in a suit depend- 
ing in said court between said Sadie P. McConkey, as plaintiff, and 


‘said Travelers’ Insurance Company of Hartford, Conn., as defend- 


ant, judgment was rendered against the said Travelers’ Insurance 
Company, and the said Travelers’ Insurance Company has obtained 
a writ of error and lodged a copy thereof in the clerk’s office of said 

court to reverse the judgment in the aforesaid suit, and a 


125 citation directed to the said Sadie P. McConkey, citing and | 


admonishing her to be and appear at a Supreme Court of the 
United States to be holden at Washington on the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Travelers’ Insurance Company, the plaintiff in error, shall prosecute 
its writ to effect and answer all damages and costs if it fail to make 
its plea good, then'the above obligation to be void ; else to remain in 
full force and virtue. 

THE TRAVELERS’ INSURANCE COMPANY 
OF HARTFORD, CONN., 
By DAVID B. HENDERSON, 
LOUIS G. HURD, anp 
FRANCIS B. DANIELS, 
HENDERSON, HURD & DANIELS, 
lis Attorneys. 
GEO. B. BURCH. 
WM. L. BRADLEY. 


126 Srate or Iowa, a 
County of Dubuque, § 


Each of the undersigned, being duly sworn, deposes and says that 
he is a surety on the foregoing bond; is a resident of the State of 
lowa ; is worth the sum of ten thousand dollars beyond the amount 
of his debts, and has property liable to execution in this State equal 
to the sum of ten thousand dollars. 


GEO. B. BURCH. 
WM. L. BRADLEY. 
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Subscribed and sworn to before me, a notary public of said State, 
in and for said county, this 10th day of June, 1885, as witness my 
hand and seal notarial. 


[SEAL. | J. K. DEMMING, 
Notary Public. 


Security and bond approved. 
O. P. SHIRAS, Judge. 


127 [ Endor: ed :] Sadie P. McConkey Travelers’ Ins. Co. 
Supe’s bod in appeal to Supreme ( ew & authority to H., 
H. & D. tosign. Filed June 10, 1885. A.J. Van Duzee, clerk. 


128 Uwnrrep States or AMERICA, | 
Northern District of Iowa, {| 


I, A. J. Van Duzee, clerk of the circuit court of the United States 
in and for the northern district of lowa, do hereby certify that the 
foregoing is a full, true, and perfect transcript of the record and pro- 
ceedings in the case of Sadie P. McConkey vs. The Travelers’ Insur- 
ance Company of Hartford, Connecticut, defendant, No. 204, law, as 
fully as the same remain on file and of record in my office. 


88 - 


In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Dubuque, in said district, this 27th day of July, 
A. D. 1885. 

[Seal Circuit Court U. S8., Northern District of lowa, Dubuque. ] 


A. J. VAN DUZEE, Clerk, 
By ALFRED HOBBS, Deputy. 


129 ‘THe UNITED STATES OF AMERICA, 88: 
The President of the United States to Sadie P. McConkey: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the United States circuit court for the northern 
district of lowa, eastern division, wherein The Travelers’ Insurance 
Company of Hartford, Conn., is plaintiff in error, to show cause, if 
any there be, why the judgment rendered against said plaintiff in 
error, as in the said writ of error mentioned, should not be corrected 
and why speedy justice should not be done to the parties in that be- 
half. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Dubuque, in said district, 
this 10th day of June, 1855. 

[Seal Circuit Court U.S., Northern District of Lowa, Dubuque] 


O. P. SHIRAS, Judge. 
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Service of above citation acknowledged this 11th day of June, A. 
D. 1885. 
FOUKE & LYON, 
WM. G. THOMPSON, 
Attorneys for Sadie P. McConkey, Defendant in Error. 


[Endorsed:] Filed June 11, 1885. A.J. Van Duzee, clerk. 


130 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of lowa, Greeting: 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in said circuit court before 
you, between Sadie P. McConkey, as plaintiff, and the Travelers’ In- 
surance Company of Hartford, Conn., as defendant, a manifest error 
hath happened, to the great damage of the said Travelers’ Insurance 
Company, as by its complaint appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ,so that you have the same at Washing- 
ton on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and accord- 
ing to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the tenth day of June, A. D. 
1885. 

[Seal Circuit Court U. S., Northern District of Iowa, Dubuque. ] 
A. J. VAN DUZEE, 
Clerk U.S. C. C., Northern District of Iowa. 


Allowed: 
O. P. SHIRAS, Judge. 


[Endorsed :] Filed June 10, 1885. A. J. Van Duzee, clerk. 


131 Assignment of Errors. 


To the Supreme Court of the United States: 


The Travelers’ Insurance Company of Hartford, Conn., comes 
now and says that in the record and proceedings, as also in the 
rendition of the judgment of a plea in the circuit court of the 
United States for the northern district of Iowa, eastern division, be- 
tween Sadie P. McConkey, as plaintiff, and the said Travelers’ In- 
surance Company, as defendant, manifest error hath happened, to 
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the great damage of the said Travelers’ Insurance Company, and in 
the following particulars, in and upon each of which the said Tray- 
elers’ Insurance Company assigns error, to wit: 


I. 


It assigns as error the refusal of the court to give to. the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
132 “The burden of proof is upon plaintiff to establish by a 
preponderance of credible testimony that the deceased came 
to his death from injuries (or an injury) effected through external, 
violent, and accidental means, within the intent and meaning of the 
contract and conditions expressed in the policy.” 


II. 


It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
133 “Suicide and intentional injuries inflicted upon the insured 
are not accidental means of death, within the meaning of the 
policy, and in order to recover plaintiff must establish by a prepon- 
derance of the evidence that Mr. McConkey came to his death by 
some other means than by suicide or intentional injuries inflicted 
upon him, and if plaintiff fails to establish her case by a preponder- 
ance of the evidence your verdict should be for the defendant.” 


Hil. 


It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
134 “ Plaintiff must establish by direct and positive proof that 
the death was caused by extreme violence and accidental 
means, and failing in this she will not be entitled to a verdict.” 
IV. 
It assigns as error the refusal of the court to give the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
135 “ Plaintiff’s case must not rest upon mere conjecture, but 
her proof must be such as to lead directly to the conclusion 
that the death was effected by accidental means, within the meaning 
of the policy, and unless she has adduced proof of that character 
your verdict should be for the defendant.” 
¥i 
It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
136 “If the evidence is equally consistent with the position of 
the plaintiff and with that of the defendant, your verdict 
should be for the defendant.” 
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VI. 
It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
137 “Tf you find the evidence actually adduced to be equally 
consistent with an accidental death, within the meaning of 
the policy,and with a death effected by means not accidental, within 
the meaning of the policy, your verdict should be for the defend- 
ant.” 


VII. 


It assigns as error the refusal of the court to give to the jury the 

instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 

138 “Plaintiff must make out her case by proofs and not by mere 

presumptions, and you should not give her a verdict upon 


-any mere presumptions, unless her evidence tends directly to show 


that the death was effected by the accidental means which plaintiff 
is required to prove.” 


VIII. 


It assigns as error the refusal of the court to give to the jury 
the instruction asked by the defendant below, which was in the fol- 
lowing language, to wit: 
139 “ Plaintiff, in order to be entitled to a verdict, must prove to 
you by what means the death was effected. It is not suffi- 
cient that she prove a death which may have been accidental in 
some undefined and unnamed manner. She must have evidence 
tending to show definitely in what manner the death was received, 
and if she has not such evidence your verdict should be for the 
defendant.” 
IX. 


It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
140 “ Murder is an intentional injury, within the meaning of 
this policy. An injury inflicted intentionally by another 
person than the deceased is an intentional injury, within the 
meaning of the policy. The policy was not intended toinsure against 
murder nor against injuries inflicted intentionally by another per- 
son than the deceased.” 
X. 


It assigns as error the refusal of the court to give to the jury the 
instruction asked by the defendant below, which was in the follow- 
ing language, to wit: 
14] “ Plaintiff must show by a preponderance of the evidence 
that the deceased came to his death by accidental means, 
which under this policy do not include suicide or murder, and if 
she has not so shown your verdict should be for the defendant.” 
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XI. 


It assigns as error the giving by the court to the jury of that por- 

tion of the charge which was in the following language, to wit: 

142 “Tt is manifest that self-destruction cannot be presumed ; 

so strong is the instinctive love of life in the human breast 

and so uniform the efforts of men to preserve their existence, that 

suicide cannot be presumed. The plaintiff is, therefore, entitled to 

recover unless the defendant has by competent evidence overcome 

this presumption and satisfied the jury by a preponderance of evi- 

dence that the injuries which caused the death of the insured were 
intentional on his part.” 


XII. 


It assigns as error the giving by the court to the jury of the last 
three words of that portion of the charge above quoted, to wit, the 
three words, “on his part.” 


XIII. 


It assigns as error the giving by the court to the jury of that por- 

tion of the charge which was in the following language, to wit: 

143 “ But if the jury find from the evidence that the insured 

was in fact murdered, the death was an accident as to him, the 

same as if he had been killed by the falling of a house or the derail- 

ment of a railway car in which he was a passenger.. If the jury 

find that the injuries of the insured, resulting in his death, were not 
intentional on his part the plaintiff has a right to recover.” 


XIV. 
It assigns as error the giving by the court to the jury of that 
portion of the charge which was in the following language, to 
wit: 
144 “The inquiry before the jury, therefore, is resolved into 
a question of suicide, because if the insured was murdered the 
destruction of his life was not intentional on his part.” 
XV. 

It assigns as error the giving by the court to the jury of that portion 
of the charge which was in so much of the following language as 
begins with, includes, and follows the words “ The burden of prov- 

ing,’ to wit: 
145 “The defendant, in its answer, alleges that the death of the 

insured was caused by suicide. ‘The burden of proving this 
allegation by a preponderance of the evidence rests on the defend- 
ant. ‘The presumption is that the death was not voluntary, and the 
defendant, in order to sustain the issue of suicide on his part, must 
overcome this presumption and satisfy the jury that the death was 
voluntary.” 
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XVI. 
[it assigns as error the giving by the court to the jury of that 
portion of the charge which was in the following language, to 
wit: 
146 “Thus we find death very rarely connected with suicide. 
Of the whole number of deaths that occur in the world not 
one, perhaps, in a hundred is voluntary. If this be the proportion, 
then when we see a man dead in consequence of external violence 
the chances are but one to one hundred that he destroyed his own 
life.” 
XVIT. 
It assigns as error the giving by the court to the jury of that 
portion of the charge which was in the following language, to 
Wit: : 
147 “Tn order, therefore, to sustain the plea of suicide the de- 

fendant must have given to the jury evidence sufficient to 
overcome the presumption to which I have referred and to convince 
the jury that the injury from which the insured died was voluntary 
or intentional on his part.” 


XVII. 


It assigns as error the refusal of the court to give to the jury with- 
out modification the instruction quoted in the foregoing assignment 
numbered I. 

AIX. 

It assigns as error the giving by the court to the jury of said last- 
mentioned instruction with the modification (or explanation) given 
therewith, the said instruction and modification (or explanation) 

having been given in the following language, to wit: 
148 “The burden of proof is upon the plaintiff to establish, by 
a preponderence of credible testimony, that the deceased 
came to his death from injuries (or any injury) effected through ex- 


- ternal, violent, and accidental means, within the intent and mean- 


ing of the contract and conditions expressed in the policy.” 
149 “Given with the explanation that it does clearly appear 
from the evidence that the insured came to his death from 
injuries (or an injury) effected through violent means, and that the 
presumption is that the means were unintentional on the part of 
the insured, which the court holds satisfies the contract, this pre- 
sumed fact is not conclusive and may be overcome by evidence, if 
such there is in the case, that the injuries were voluntary or inten- 
tentional.” 
XX. 
It assigns as error the giving by the court to the jury of that 


portion of the charge which was in said modification (or explana- 
tion). 
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XXII. 
It assigns as error the giving by the court to the jury of that 
portion of the charge which was in the following language of said 
modification (or explanation), to wit: 
150 “The presumption is that the means were unintentional 
on the part of the insured, which the court holds satisfies 
the contract.” 


XXII. 


It assigns as error the refusal of the court to give to the jury 
without modification the instruction quoted in the foregoing assign- 
ment numbered III. 


XXII. 


It assigns as error the giving by the court to the jury of said 
last-mentioned instruction with the modification (or qualification) 
given therewith, the said instruction and modification (or qualifica- 

tion) having been given in the following language, to wit: 
151 “ Plaintiff must establish by direct and posative proof that 

the death was caused by external violence and accidental 
means, and failing in this she will not be entitled to a ver- 

dict.” 
152 “Given with this qualification that the external violence 

appearing in the fact that the death ensued from pistol shot 
through the heart the presumption is that it was asibioutel not 
intentional, on the part of the assured, which facts, proved and pre- 
sumed, make out the plaintiff’s case, unless the defendant has satis- 
fied the jury by affirmative proof that the means of death were 
intentional on the part of the insured.” 

XXIV. 

It assigns as error the giving by the court to the jury of that 
portion of the charge which was in said modification (or qualifica- 
tion). 

XXV. 3 

It assigns as error the giving by the court to the jury of that 

portion of the charge which was in the following language of said 
modification (or qualification), to wit: 

153 “The presumption is that it was accidental, not inten- 
tional, on the part of the assured, which facts, proved and pre- 

sumed, make out the plaintiff’s case, unless the defendant has satis- 

fied the jury by atlirmative proof that the means of death were 

intentional on the part of the insured.” 


XXVI. 
It assigns as error the refusal of the court to give to the jury 
without modification the instruction quoted in the foregoing assign- 
ment numbered LV. 
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XX VII. 

It assigns as error the giving by the court to the jury of said last- 
mentioned instruction with the modification (or qualification) given 
therewith, the said instruction and modification (or qualification) 

having been given in the following language, to wit: 
154 “ Plaintiff’s case must not rest upon mere conjecture, but 
her proof must be such as to lead directly to the conclusion 
that the death was effected by accidental means, within the mean- 
ing of the policy, and unless -he has adduced proof of that char- 
acter your verdict should be for the defendant.” 
155 “Given with this qualification that this external violence 
appearing in the fact that the death ensued from a pistol shot 
through the heart, the presumption is that it was seatlontal, not 
intentional, on the part of the insured, which facts, proved and pre- 
sumed, make out the plaintiff’s case, unless the defendant has satis- 
fied the jury by aftirmative proof that the means of death were in- 
tentional on the part of the insured.” 


XXVIII. 
It assigns as error the giving by the court to the jury in the last 


above connection of that portion of the charge which was in the 
language quoted under the foregoing assignment numbered XXY. 


156 X ATX. 


It assigns as error the charge of the court to the jury that 
plaintiff can recover if the insured was murdered. 


XXX. 
It assigns as error the charge of the court to the jury that plain- 


tiff can recover if the insured came to his death by external and 
violent means, not intentional on his part. 


XXXI. 
It assigns as error the charge of the court to the jury that exter- 
nal and violent means of death having been proved plaintiff is en- 


titled to recover, unless it is shown that the injuries which caused 
the death of the insured were intentional on his part. 


XXXIT. 


_ It assigns as error the charge of the court to the jury that if the 
insured was murdered the death was accidental as to him. 


XXXITI. 


_ It assigns as error the charge of the court to the jury that if the 
injuries resulting in the death of the insured were not intentional 
on his part plaintiff has a right to recover. 
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XXXIV. 
It assigns as error the charge of the court to the jury that in 
effect the words in the policy “ intentional injuries inflicted 
157 _— by the insured or any other person ” mean intentional on the 
part of the insured only. 
XXXV. 
It assigns as error the charge of the court to the jury that said 
words do not include murder. 
XXXVI. 
It assigns as error the charge of tlie court to the jury that said 
words do not include injuries which were intentional on the part of 


another person than the insured if not intentional on the part of the 
insured. 


XXXVI. 
It assigns as error the charge of the court to the jury that the 
burden of proof is upon the defendant to prove suicide. 
XXXVIIT. 
It assigns as error the charge of the court to the jury that there 
is a presumption against suicide which defendant must overcome. 
XXXIX. 
It assigns as error the charge of the court to the jury as to the 
effect of the presumption against suicide. 
XL. 
It assigns as error the charge of the court to the jury as to the 
probability of suicide in point of fact. 
: XLL 
It assigns as error the detail of the charge of the court to the 
jury upon the presumption against suicide. 
158 XLII. 


It assigns as error the charge of the court to the jury as to the 
degree of proof required of defendant to overcome the presumption 
against suicide. 


XLIIL. 


It assigns as error the charge of the court to the jury that defend- 
ant must satisfy the jury by affirmative proof that the means of 
death were intentional on the part of the insured. 


XLIV. 
It assigns as error the overruling of the motion for new trial. 
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XLV. 
It assigns as error the rendition of the judgment. 


159 And the record and proceedings aforesaid, together with a 

prayer for reversal, are herewith presented to the Supreme 
Court of the United States, with a writ of error sued out by the 
said Travelers’ Insurance Company to such effect. 

And the said Travelers’ Insurance Company prays that the errors 
may be considered and corrected and the judgment aforesaid re- 
versed, annul-ed, and held for naught, and that the said Travel- 
ers’ Insurance Company may be restored to all things which it 
hath lost by occasion of the said judgment. 

DYER, LEE & ELLIS, 
HENDERSON, HURD, & DANIELS, 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 
Attorneys and of Counsel for the Travelers’ Insurance 
Company of Hartford, Conn., the Plaintiff in Error. 


[Endorsed :] Filed June 11, 1885. A.J. Van Duzee, clerk. 
160 Prayer for Reversal. 


To the Supreme Court of the United States: 

The Travelers’ Insurance Company of Hartford, Conn., comes 
now and says that in the record and proceedings, as also in the 
rendition of the judgment, of a plea in the circuit court of the United 
States for the northern district of Iowa, eastern division, between 
Sadie P. McConkey as plaintiff and the said Travelers’ Insurance 
Company as defendant, manifest error hath happened to the great 
damage of the said Travelers’ Insurance Company, and the said 
Travelers’ Insurance Company hath thereupon sued out a writ of 
error that the record and proceedings may be sent to the Supreme 
Court of the United States to the end that error may be corrected 
and full and speedy justice done: Now, therefore, the said Travel- 
ers’ Insurance Company, as plaintiff in error, humbly prays for the 
correction of such error and for reversal of said judgment, and 


thus will ever pray. 
DYER, LEE & ELLIS, 
HENDERSON, HURD & DANIELS, 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 
Attorneys and of Counsel for the Travelers’ Insurance 
Company of Hartford, Conn., the Plaintiff in Error. 


[Endorsed :] Filed June 11, 1885. A.J. Van Duzee, clerk. 


161 UniTED STATES OF AMERICA, - 
Northern District of Iowa, {| 


_ I, A. J. Van Duyee, clerk of the circuit court of the United States 
in and for the northern district of Iowa, do hereby certify and return 
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that the writ of error, which is hereto attached, was served and filed 
in my office at Dubuque, Iowa, on the 10th day of June, A. D. 1885, 
and a copy thereof at the same time lodged in my office, and I now 
return said writ of error and, annexed thereto and hereto attached, 
an authenticated copy of the record of the cause mentioned in said 
writ and the following-named papers filed thereon, to wit, the as- 
signment of errors, the prayer for reversal, and the citation and proof 
of service thereof. 

In witness whereof I have hereunto set my hand and affixed 
the seal of said court, at Dubuque, in said district, the 27th day of 
July, A. D. 1885. 

(Seal Circuit Court U. S., Northern ) 
. District of lowa. Dubuque. f 
A. J. VAN DUYEE, Clerk. 
By ALFRED HOBBS, Deputy. 

Endorsed on cover: C. C. U.S.,N. Iowa. No. 273. The Travel- 
ers’ Insurance Company of Hartford, Conn; plaintiff in error, vs. 
Sadie P. McConkey. Filed August 19, 1885. 


IN THE 


Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THE TRAVELERS’ INSURANCE CO., ) 
OF HARTFORD, CONN., 
Plaintiff in Error, 
vs. + No. 273. 


SADIE P. McCONKEY, 
Defendant in Beads 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF IOWA. 


STATEMENT, BRIEF AND ARGUMENT FOR PLAIN- 
TIFF IN ERROR. 


B. D. LEE, 
JOHN P. ELLIS, 
Attorneys for Plaintiff in Error. 


Nixon-Jones Printing Co., 210 and 212 Pine Street, St. Leais. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 18587. 


THE TRAVELERS’ INSURANCE CO., ) 
OF HARTFORD, CONN.., 
Plaintiff in Error, 
vs. . No. 273. 


SADIE P. McCONKEY, 
Defendant in Error. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF IOWA, 


STATEMENT IN BEHALF OF PLAINTIFF IN 
ERROR. | 
This was an action upon a policy of accident insurance 


in the sum of $5,000. Suit was originally instituted in the 
State Circuit Court on December 4th, 1883, whence it was 
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removed by plaintiff in error to the United States Circuit 
Court. Trial was had on April 17th, 1885, before his 
Honor, Judge Love, and a jury, and a verdict rendered in 
behalf of plaintiff in the sum of $5,600. 

The motion for new trial having been overruled, the 
‘ause was brought to this court by writ of error awarded 
June 10th, 1885. : 

The petition is in the usual form, and alleges that Sadie 
P. McConkey is the widow of George P. McConkey, late 
of Hamilton, in the State of Nevada; that on November 
7th, 1882, the Travelers’ Insurance Co., for a valuable 
consideration, executed and delivered to said McConkey an 
accident policy on his life in the sum of $5,000 for the pe- 
riod of one vear, payable to said widow in case the death of 
said McConkey should, during that interval, be effected 
through external, violent and accidental mean<, said sum 
to be paid plaintiff within ninety days after sufficient proof 
of death of said insured by the means aforesaid; that the 
said McConkey, on January 2d, 1883, was accidently shot 
through the heart by a person or persons unknown, by rea- 
son of which accidental injury he instantly died; and that 
the company was thereupon duly notified. 

The first count of the answer, in the form of a general 
denial, denies that the death of the insured was occasioned 
by injuries effected through violent, external, and accident- 
al means, or that his death was effected through external 
violence, and accidental means, within the intent and mean- 
ing of the contract of insurance, and the conditions there- 
unto annexed. 

For further answer, the following specific defenses are 
separately stated : 

That the death of insured was caused by suicide. 

That his death was caused by intentional injuries inflicted 
by the insured or some other person. 

That his death was caused by intentional injuries inflicted 
by some other person than the insured. 

In support of her case, claimant introduced in evidence 


. 


Ce 


— 


the policy of insurance, the material portions of which are 
as follows:— 

* * * «The said sum insured to be paid to his wife, 
Sadie P. McConkey, * * * within ninety days after 
sufficient proof that the insured at any time within the con- 
tinuance of this policy shall have sustained bodily injuries 
effected through external, violent and accidental means, 
within the intent and meaning of this contract and the con- 
ditions hereunto annexed, and said injuries alone shall have 
occasioned death within ninety days from the happening 


* * * and no claim shall be made under this 


thereof 
policy when the death may have been caused by * * * 
or intentional injuries inflicted by the insured or anv other 


* * * gnd this insurance shall not be held to 


person 
extend to disappearance, nor to any case of death or person- 
al injury unless the claimant under this policy shall estab- 
lish by direct and positive proof that the said death or per- 
sonal injury was caused by external violence and accidentak 
means * * * and unless direct and afhirmative proof 
of the same (the accidental injury) and of the death or du- 
ration of total disability shall be furnished to the company 
within seven months from the happening of said accident, 
then all claims accruing under this policy shall be waived 
and forfeited to the company. * .* *_ All the provis- 
ions and conditions aforesaid’and a strict compliance there- 
with during the continuance of this policy are conditions 
precedent to the making of this contract.’’ 

The proof of loss was not introduced, but it was con- 
ceded that the proof had been made to the company, that 
insured died from the effect of a pistol shot. 

The claimant in her own behalf testified that she and her 
husband, the deceased, lived at the time of his death at 
Hamilton, White Pine County, Nevada; that he was County 
Treasurer and Agent of the Wells-Fargo Express Company, 
having an office in the rear portion of the store of Matthew- 
son & Bros. On the evening of January Ist, 1883, about 9 
o’clock, he escorted her to a New Year’s ball at Withington 


a" awe 


Hall, where he left her between 10 and 11 o’clock, stating 
that he would go to his office, distant a block and a half, do 
some work on the Treasurer’s books, and return for her at 12 
o’clock, in time for supper. Failing to appear at the ap- 
pointed hour, she became apprehensive, and between 12 and 
1 o’clock, went in company with a friend to the store, which 
she found closed and without lights. She rappedat the door 
and receiving uo response, she returned to the hall. About 
3 o’clock she went again to the store, and, being unable to 
gain admission, she repaired to the residence of Mat- 
thewsou, the proprietor, obtained a key and returned to the 
store. Her companion unlocked the door and lighted acan- 
dle, and she discovered her husband lying on the floor dead 
in front of the Treasurer’s safe. He was shot through the 
heart, and a revolver with one chamber discharged was lying 
near him on the fleor. His coat, which was fashioned to but- 
ton in front, was open, and she saw the hole made by the bal 
penetrating his vest and shirt. The treasurer’s safe was 
open, and a number of pieces of coin, gold and silver, were 
lving round on the floor near the safe. The treasurer’s 
books were open and lying on the desk. 

Claimant here rested her cause. 

On the part of defendant, the evidence showed that at the 
time the deceased was discovered he was lying on his back ap- 
parently as if he had sunk down from his desk to the floor. 
His coat was unbuttoned and not discolored, but his vest, 
underwear and flesh were powder-burnt, and plainly showed 
that the weapon had been discharged in close proximity to 
his breast. The revolver with which the wound was inflicted 
was a navy Colt, belonging to Matthewson, the proprietor 
of the store. It had been loaded and lying since the pre- 


vious February upon the said proprietor’s desk in a remote 
part of the store. The finger-marks in the dust on the 
desk showed that it had been removed from said desk that 
night. The ball extracted from the body of deceased was 
the counterpart of those remaining in the other chambers 
of the revolver. One chamber showed that it had been 
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freshly discharged. ‘The interior of the store presented no 
evidence of a struggle, or other violence. The outer door 
of the Wells, Fargo & Co. safe was open, and the key in 
the inner door, but the contents were intact. The treas- 
urer’s safe was unlocked and open, and was afterwards 
found to contain $14,764.80. His four years’ term of 
office as treasurer expired December 31st, 1882, and he was 
required by law, and had agreed, to turn over to his succes- 
sor in office, on the following day, January 2nd, the county 
books, safe and funds. A prompt official investigation, 
after death, showed a deficit in his accounts as treasurer of 
$11,092.33. There should have been in the safe $24,857.13, 

For two years previous to his death be had been carrying 
on his own account 5300 shares of Star mining stock, which 
had never paid any dividend, and had been regularly 
assessed every sixty days for ten or twenty cents per share. 
He was also carrying other stocks in large amounts for him- 
self and other parties which had been regularly assessed. 
His books were in no condition to be turned over to his 
successor. Not a single ledger or journal account being 
balanced. 

In addition to the present policy for $5,000, taken out 
November 7th, 1882, his life was insured for the benefit of 
his wife in the Masonic Aid Association in the sum of 
$8,500. 

The claimant offered no testimony in solution of his death 
and none in rebuttal of the facts shown by the insurance 
company. 

The questions involved in this case arose upon errors of 
the court in instructions given to the jury, and in refusing 
certain instructions prayed by plaintiff in error, which fully 


appear in the assignment of errors. 
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ASSIGNMENT OF ERRORS. 


Plaintiff in error assigns the following errors on the part 
; 
of the circuit court at the trial of this cause :— 


There was no testimony tending to show that insured 
died by accidental means. On the contrary the uncontra- 
dicted evidence showed that his death was not accidental, 
and it was error to submit the question to the jury. 


Il. 


Errors on the part of the Court in refusing to charge the 
Jury as prayed by defendant. The defendant prayed the 
Court to charge the Jury as follows: 


1. ** The burden of proof is upon the plaintiff to establish 
by a preponderance of credible testimony that deceased 
came to his death from injuries (or an injury) effected 
through external, violent and accidental means within the 
intent and meaning of the contract and conditions expressed 
in the policy.’ 

But the Court refused to grant said prayer and modified 


’ 
the sume in the charge given xs hereafter appears. To 
which ruling of the Court defendant then and there excepted. 


2. ** Suicide and intentional injuries inflicted upon the 
insured are not accidental means of death within the 


meaning of the policy and in order to recover plaintiff 
must establish by a preponderance of the evidence that 
Mr. McConkey came to his death by some other means 
than by suicide or intentional injuries inflicted upon him and 


if plaintiff fails so to establish her case by a preponder- 
ance of the evidence your verdict should be for the de- 
fendant.”’ 

But the Court refused to grant said prayer. To which 
ruling defendant then and there excepted. 


3. ** Plaintiff must establish, by direct and _ positive 
proof, that the death was caused by external violence and 
accidental means ; and, failing in this, she will not be en- 
titled to a verdict.”’ | 

But the court refused to grant said prayer, and modified 
the sume in the charge given, as hereinafter appears. To 
which ruling of the court defendant then and there 


excepted : 


4. ** Plaintiff's case must not rest upon mere conjecture, 
but her proof must be such as to lead directly to the con- 
clusion that the death was effected by accidental means 
within the meaning of the policy ; and unless she has ad- 
duced proof of that character, vour verdict should be for 
the defendant.’”’ 

But the court refused to grant said prayer, and modified 
the same in the charge given, as hereinafter appears. To 
which ruling defendant then and there excepted. 


5. ** Plaintiff must make out her case by proofs and not 
by mere presumption, and you should not give her a verdict 
unless her evidence leads directly to show that the death 
was effected by the accidental means which plaintiff is 
required to prove.”’ 

But the Court refused to grant said prayer, to which 
ruling defendant then and there excepted. 


6th. ** Plaintiff in order to be entitled to a verdict must 
prove to you by what means the death was effected. It is 
not sufficient that she prove a death which may have been 
accidental in some undefined and unnamed manner. She 
must have evidence tending to show definitely in what man- 
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ner the death wus received, and if she has not such evidence 
your verdict should be for the defendant.’”’ 

But the Court refused to grant said prayer—to which 
ruling defendant then and there excepted. 


7. ** Murder is an intentional injury within the meaning 
of this policy. An injury inflicted intentioually by an- 
other person than the deceased is an intentional injury 
within the meaning of this policy. The policy was not 
intended to insure against murder, nor against injuries 
inflicted intentionally by another person than the deceased.’’ 

But the court refused to grant said prayer, to which 
ruling defendant then and there excepted. 


8. ** Plaintiff must show by a preponderance of the evi- 
dence that. deceased came to his death by accidental means, 
which, under this policy, do not include suicide or mur- 
der, and if she has not so shown your verdict should be 
for defendant.’’ 

But the court refused to grant said prayer, to which 
ruling defendant then and there excepted. 
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Errors on the part of the court in its charges as given 
to the jury. | 
The court charged the jury as follows : — 


1. ** It is manifest that self-destruction cannot be pre- 
sumed, so strong is the instinctive love of life in the human 
breast, and so uniform the efforts of men to preserve their 


existence that suicide cannot be presumed. 

The plaintiff is, therefore, entitled to recover unless the 
defendant has by competent evidence overcome this pre- 
sumption and satisfied the jury by a preponderance of evi- 
dence, that the injuries which caused the death of the in- 
sured were intentional on his part.”’ 


ct 


To the granting of which charge defendant at the time 


excepted. 


2. ** But if the jury find from the evidence that the in- 
sured was in fact murdered, the death was an accident 
as to him, the same as if he had been killed by the fall- 
ing of « house, or the derailment of a railway car in which 
he was a passenger, if the jury find that the injuries 
of the insured resulting in his death were not. intentional 
on his part, the plaintiff has a right to recover.’’ 

To the giving of which charge defendant at the time ex- 


cepted, 


3. ** The inquiry before the jury is resolved into a ques- 
tion of suicide, because if the insured was murdered, the 
destruction of his life was not intentional on bis part.’’ 
To the giving of which charge defendant at the time ex- 


cepted. 


4. ** The defendant in its answer alleges that the death 
of the insured was caused by suicide. The burden of prov- 
ing this allegation by a preponderance of the evidence rests 
on the defendant. The presumption is that the death was 
not voluntary, and the defendant in order to sustain the 
issue of suicide on his part must overcome this presumption 
and s*tisfy the jury that the death was voluntary.”’ 

To giving of which charge defendant at the time except- 


ed. 


5. ** Thus we find death very rarely connected with sui- 
cide. Of the whole number of deaths that occur in the 
world, not ope, perhaps, in a hundred is voluntary. If 
this be the proportion, when we see » man dead in conse- 
quence of external violence the chances are but one in one 
hundred that he destroyed his own life.”’ 

To the giving of which charge defendant ut the time 


excepted. 


i 


= ae 


6. ** In order, therefore, to sustain the plea of suicide, 
the defendant must have given to the jury sufficient evidence 
to remove the presumption to which I have referred, and 
to convince the jury that the injury from which the insured 
died was voluntary or intentional on his part.’’ 

To the giving of which charge defendant at the time ex- 
cepted. 


7. ** So strong is this principle (instinct of self-preserva- 
tion) in human nature, that men generally find in suicide 
an argument of insanity. They say that no rational man 
would destroy his own existence, and although we know by 
experience that this is not true, since rational men have 
been known to die from their own voluntary act, vet all 
admit that suicide strengthens the presumption of insanity, 
in connection with other facts tending to that conclusion.”’ 

To the giving of which charge defendant at the time ex- 
cepted. 


8. Charge No. 1, as refused, supra, was given with a 
modification attached thereto in the following words :— 

‘Given with this explanation, that it does clearly appear 
that the insured came to bis death from injuries, or an in- 
means, and 


jury, effected through violent and 
that the presumption is that the means were unintentional 
on the part of the insured, which the court holds sutisfies 
the contract. This presumed fact is not conclusive, and 
may be overcome by evidence, if such there be in the case, 
that the injuries were voluntary or intentional.’’ 

To the giving of which charge, with said modification or 


explanation, and to the giving of said modification or ex- 


planation, defendant at the time excepted. 


9. Charge No. 3, as refused, supra, was given with a 
qualification attached in the following words: — 

‘Given with this qualification, that the external violence 
appearing in the fact that the death ensued from a_ pistol 
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shot through the heart, the presumption is that it was acci- 
dental, not intentional on the part of the assured, which 
facts, proved and presumed, make out the plaintiff's case, 
unless the defendant has satisfied the jury by affirmative 
proof that the means of death were intentional on part of 
the insured.”’ 

To the giving of which charge so qualified, and to such 
qualification, defendant at the time excepted. 


10. Charge No. 4, as refused, supra, was given with the 
sume qualification recited in the last preceding charge. 

To the giving of which charge so qualified and to said 
qualification defendant at the time excepted. 
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BRIEF AND ARGUMENT. 


I. 


The burden of proof was on claimant upon the issue 
presented by the general denial to show that insured 
died by accidental violence. 

Claimant was entitled to no presumption that the 
death shown to have occurred by violence was acci- 


‘dental. 


The stipulation in the contract required that in case of 
death by violence, claimant should establish by ‘* direct 
and positive proof”? that the same was accidental. 


The petition alleges that assured met his death by acci- 
dent, described as a pistol shot through the heart. The 
first count or division of the answer, inthe form of a gen- 
eral denial, traverses the allegation that said death was acci- 
dental. It was essential, in order to bring the loss within 
the terms of the policy, to aver in the petition that the 
death occurred by accident, and then, as stated in a recent 
decision, Freeman v. Traveler’s Insurance Co., 144 Mass. 
572, announcing «a fundamental principle, ‘* It is a general 
rule of all evidence that it is necessary for the party 
to prove the substantive facts which he is required affirma- 


tively to aver in his pleading,”’ or, in other words, show 


affirmatively that the insured died by accidental violence, as 
alleged. 

The claimant in making out her case failed to introduce 
any evidence whatever tending to show that the injury was 
accidental, and the court by its charge to the jury relieved 
her of the burden of proof in this respect by invoking in 
her behalf a presumption of law that the death shown to 


_ have occurred by violence was accidental, thereby reversing 
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the natural and logical order, and imposing upon defendant 
the burden of proving the negative ; that is to say, the bur- 
den of establishing to the satisfaction of the jury, by a 
preponderance of evidence, that the death was not acci- 
dental. Had the conditions of the policy been such, for 
instance, as in an ordinary life policy, where the defendant 
was required to plead suivide as a defense, it is conceded 
that defendant would have been compelled to establish the 
same by evidence, but in the present case, the vital issue 
was death by accident ; the claimant asserted the affirmative 
of said issue, and was by law required to prove it. When 
the defense of suicide is made in actions upon policies of 
general life insurance, a well know author (Wharton & 
Stille’s Medical Jurisprudence, section 914) says: ‘* The 
burden in all such cases is on the insurer to show that the 
death was not natural but was imputable to suicide. This 
question is one of fact to be decided by the jury on the 
concrete case. If the case is in equilibrium, the presumption 
is against suicide.”” But the same author recognizes a 
marked distinction as to the burden of proof, between 
ordinary life policies and accident policies, and says con- 
cerning the latter, section 919: ** Accident insurance, or 
insurance against death or injuries from accident, are sub- 
ject in general to the same considerations as those which 
relate to life insurance. There are, however, several spe- 
cific differences. In suits on accident policies death from 
accident must be proved. If it cannot be proved, then the 
plaintiff's “ase fails.”’ 

It is true that the answer, in addition to the general 
denial, us above stated, sets forth as separate and specific 
defenses that the death of the assured was occasioned by 
suicide, and further that his death was caused by intentional 
injuries inflicted by some other person. These are ordinarily 
affirmative defenses, and considered as being in avoidance 
of the cause of action alleged in the petition; but under the 
Towa practice act they in no wise impair or affect the force 
of the preceding general denial and cannot be construed 
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us relieving plaintiff from proving every fact constitutive of 
the cause of action as alleged in the petition. Consequently 
it was necessary that claimant should have made the same 
proof, upon the trial of this cause as she would have been 
required to make had the answer been simply a general 
denial. The statutes of Iowa, section 2710, authorize 
separate and inconsistent defenses in the same answer, in 
addition to a general denial, and the legal effect thereof has 
been settled as we have stated by repeated judicial con- 
structions. ‘*A plea in the nature of confession in avoidance 
in one count of the answer does not destroy the force of a 
general denial in a preceding count. Quigley v. Merrit, 11 
Iowa, 147.’’ 

‘*The admission in plea of justification cannot avail the 
plaintiff upon trial of the issue raised by general denial.’’ 
Herzman v. Oberfelder, 54 Iowa, 83. See also to the same 
effect Barr v. Hack, 46 Iowa, 308. Tredway v. 8. C. & 
St. P. R. Co. 526. Heinrichsv. Terrell, 65 Iowa, 25. The 
learned judge appears to have overlooked this peculiarity 
of the Iowa statute, and considered that the plea of suicide 
obliterated the general denial in the previous count, and 
that by the terms of the pleadings the burden of proof 
necessarily devolved upon defendant; hence his charge to 
the jury declares that ‘* the defendant in his answer alleges 
that the death of the assured was caused by suicide: The 
burden of proving this allegation by a preponderance of 
evidence rests on the defendant.’’ 

If our position be correct as to this question of pleading, 
it follows that the charge, as to the burden of proof, is er- 
roneous, unless the presumption declared to have attached 
in favor of claimant ¢an be sustained upon some other 
theory. 

Upon the issue presented by the general’ denial, plaintiff 
had the affirmative and should have been required to show 
that the death of assured was, in fact, an accident. Cer- 
tainly, to have adduced such evidence as would have sup- 
ported the inference that the death was accidental. There 
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Was upon said issue no foundation for the doctrine of pre- 
sumption which the Court called to the aid of claimant in 
making out her case. To say, upon such issue, that the 
violent death of assured must be presumed in behalf of 
claimant to have been accidental, because, if homicidal, it 
would impute a crime to a third party, or, if suicidal, a grave 
offense to the insured, and be in violation of the natural in- 
stincts of self-preservation, is, as we conceive, a misapplica- 
tion of the legitimate doctrine of presumption. The pre- 
sumption of innocence had its origin in the domain of crim- 
inal law, and while it is true that such presumption obtains 
in civil cases, it is only when the issue tendered imputes a 
wrong to the other party, which it becomes: necessary to 
prove. It was designed as a shield for the accused, and 
not a weapon for the prosecutor. The issue here tendered 
by the general denial, imputes no wrong to the beneficiary, 
the deceased, or any third party. His death may not have 
been accidental, yet it does not follow that deceased was 
culpable, as it may have been homicidal; and if a hom 
cide, it may have been justifiable or excusable. 

When « death occurs by violence, and nothing appears 
by way of evidence except the abstract killing, the law 
raises no presumption as to the manner of death, whether 
accidental, suicidal or homicidal. It may be urged that the 
law will not presume such death was criminal; neither, we 
submit, will it presume that it was accidental. There is no 
oceasion for any presumption on the subject until a definite 
accusation is made, and then the presumption of innocence 
intervenes solely in behalf of the accused, and requires his 
cuilt to be proven. 

But, concede for the sake of argument, that in the case 
of death by violence, the law will presume in behalf of 
claimant, upon the absence of evidence to the contrary, that 
said death was innocent or accidental, we submit that it is 
necessarily impossible to show merely the abstract killing. 
Facts in the concrete must appear which indicate, with 
greater or less precision, the manner of the death; and if 
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the same testimony which discloses the death, furnishes a 
clew to the mystery, and indicates that the death was crim- 
inal, said presumption must instantly vanish, if it ever ex- 
isted. Wharton on Evidence, Sec. 359. It is only in the 
absence of evidence to the contrary that it can be claimed, 
with any propriety, that the law will presume thedeath was 
accidental. Here the testimony of claimant herself, in es- 
tablishing the death, brought prominently before the jury 
the facts furnishing the solution of the tragedy, and lead- 
ing irresistibly to the conclusoin that the death was an act 
of self-destruction. 


To use the language of Justice Field, in case of Ins. Co. 
v. Newton, 22 Wallace, 37: ‘* The uvarrative of the manner 
of the death of deceased was so interwoven with the state- 
ment of his death that the two things were inseparable.’’ 
Hence, we submit it was error to give claimant in the 
charge given to the jury, the benefit of a presumption 
which was dissipated by her own testimony in detailing the 


circumstances of the death. 
Lilienthal’s Tobacco v. United States, 97 U. S. 237. 


The charge declares that the instinctive love of life, com- 
mon to mankind, is a basis for the presumption that the 
assured did not take his own life. It is true, we concede, 
that this instinct may be properly considered and weighed 
by the jury, in connection with the facts and circumstances 
of the case in determining the probabilitiess, but it creates 
no presumption. The same question has arisen in actions 


‘for negligence in those jurisdictions where it was necessary 


to prove not only that the defendant was guilty of negli- 
gence, but that the deceased was at the time exercising 
proper caution to avoid injury; and it was contended 
that this instinct of self-preservation was so powerful, 
that in the absence of any evidence it would supply the 
proof by creating a presumption that he was using lawful 
‘are at the time; but the doctrine urged was denied. 
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In Reynolds v. N. Y. Central R. R. Co., 58 N. Y. 248, 
where the proposition arises, the court says: ‘* Doubtless 
the jury might infer that deceased was governed by the nat- 
ural instinct of self-preservation and would vot put him- 
self recklessly and consciously in peril of death, but that 
men are careless and subject themselves to injury is the 
common experience of mankind, and when injured no 
presumption exists, in the abscence of proof, that 
they were exercising lue care at the time.”’ 

There 13 another aspect of this case which is entirely 
inconsistent with the charge of the court below as to the 
burden of proof. Every man is presumed to be sane 
until the contrary is shown, and is therefore supposed to 
contemplate the natural consequences of his own acts. Had 
it appeared in the case at bar that a third party fired the 
fatal shot, the law without further proof would have im- 
plied malice, and the burden would have been shifted upon 
suid party to exculpate himself. York's case, 9 Met. 93. 
Likewise, had an eye-witness observed deceased point the 
weapon at his breast and discharge it, the presumption of 
law would be that he intended to perpetrate the deed thus 
accomplished; and, although in fact he might not have 
known the weapon was loaded, or might not have intended 
to discharge it, the burden of proof would have been im- 
posed upon claimant to establish such fact and show there- 
by that the killing was accidental. 

All the circumstances in this case without contradiction 
bear witness to the fact that it was the hand of the deceas- 
ed that fired the fatal shot ; and if it was not intentional on 
his part, the burden of establishing the fact was on plaintiff. 

In case of Bois v. Mut. Life Ins. Co., decided by the 
Court of Appeals in New Orleans, and reported in 14 Ins. 
Law Journal, 237, where the deceased was found dead in 
his room, as the result of a pistol shot wound, there was no 
direct evidence as to the manner of his death, but circum- 
stantial evidence supported the inference that the .wound 


was self-infticted. Held, ** Where the person whose life is 
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insured has occasioned the discharge of «a pistol which kills 
him, the burden of proof is on the beneficiary to show that 
the discharge of the pistol was accidental. The same pre- 
sumption that men contemplate the natural consequences 
of their act applies to policies of insurance as well as to 
civil and criminal matters.’’ | 

The same principle is implied in Accident Ins. Co. v. 
Crandall, 120 U.S. 527, where the circumstances disclose 
the fact that assured had taken his own life, and it there- 
fore became necessary for plaintiff, in order to recover, to 
show that the deceased, by reason of insanity, was not re- 
sponsible for his death. 

There is a dearth of authorities upon the phase of the 
question which we have been discussing. Several text- 
books recite, as a general proposition, that when a violent 
death occurs which must have been either accidental or 
suicidal, the presumption is against the latter. The only 
case cited is Mallory v. The Traveler’s Ins. Co., 47 N. Y. 
52. The report of the case is quite meager, neither the 
issues presented by the pleadings, nor the instructions, are 
given; and it is impossible to learn how this question arose 
or was determined, the main questions in the case being as 
to misrepresentations and insanity. It appears simply that 
deceased, who was insured against death by accident, was 
last seen walking toward a bridge across a stream, and his 
remains were subsequently found in a pool near the bridge. 
There was a wound on the head. Whether inflicted before 
or after falling in the water does not appear, nor whether 
death was caused by wound or drowning. The court in 
discussing the reasonableness of a verdict in favor of plaint- 
iff merely says: ‘* From the facts above it appears either 
that death was caused by such an injury or the suicidal act 
of the deceased, but the presumption is against the latter. 
It is contrary to the general conduct of mankind. It shows 
gross moral turpitude in a sane person. That it resulted 
from the former cause was to some extent rendered more 
probable by the wound on the head of the deceased, and 
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the break in the corresponding part of his hat. It was 
for the jury to say how it was caused, and to determine its 
effect upon the question, whether the death was the result 
of an accidental injury, or whether the deceased had de- 
stroyed his own life.’’ 

The question thus appears to have been left to the jury 
unhampered by any instructions as to presumption to de- 
termine from all the evidence whether the death was acei- 
dental or otherwise. The above action was by the widow. 
The daughter also brought suit «upon a similar policy 
against the same company. ‘The case is digested, but not 
reported, in 54 N. Y. 651. We however find a report of 
this case published in Ins. Law Journal, Vol. 2, page 
839. Upon appeal by defendant the judgment was affirmed 
upon the authovity of the previous decision, the judge 
stating that he would freely admit that plaintiff's case was 
not free from difficulty, and further says: ‘* It is unques- 
tionably true that it was incumbent on plaintiff to give 
evidence sufficient to convince the jury that. the death was 
the result of an accident, and this was done.’’ So that it 
appears that plaintiff recovered, not by the force of any 
presumption, but as the result of affirmative evidence, sat- 
isfying the jury that the death was occasioned by accident. 

In case of De Gorgoza v. Knickerbocker Life Ins. Co., 
65 N. Y. 232, it appeared upon trial in the lower court, 
‘¢that deceased was found in his room in his own bouse 
dead; a pistol having been discharged by his own hand into 
his mouth, the pistol belonged to his son, and there was no 
evidence that deceased knew it was loaded, and there was 
no evidence of the circumstances of his death except what 
appeared when he was discovered dead.”’ 

The nisi prius judge left it to the jury to find whether 
the death of the assured was occasioned by an accidental 
discharge of the pistol while it was in his hand, and charged 
them, if they so found, to return a verdict for plaintiff. 
Upon appeal by defendant, the appellee relied upon Mal- 
lory v. Ins. Co., supra, as an authority for submitting the 
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question of accidental death to the jury. The Court of 
Appeals reversed the case upon this proposition, and the 
judge, in announcing the opinion, says: ‘* lam of theopin- 
ion that it was error to submit such a question to the 
jury. There was no evidence that Gorgogas’ death was 
what we consider accidental, and no such question should 
have been submitted to the jury.’’ 

In the foregoing case there was no direct evidence that 
the deceased himself discharged the pistol. That conclu- 
sion was simply a matter of inference from surrounding 
circumstances. The material facts in said case correspond 
with the facts in the case at bar. ‘There was not the slight- 
est evidence in either case to show that the killing was acci- 
dental; nor was there any evidence in either case, except 
the surrounding circumstances, to show that the death was 
suicidal. In said decision, the Court of Appeals in effect 
declared that no presumption existed that the death was 
accidental; otherwise it would have been proper to have 
submitted the question to the jury upon the theory of acci- 
dent. If the principle of that decision be applied to the 
charge in the case at bar, it completely overturns the doc- 
trine of presumption as therein announced. 

In case of Shanks v. United Brethren Mut. Aid Soc., 
84 Pa. St. 385, which was an action upon an ordinary life 
policy, the defendant pleaded suicide as a defense. It ap- 
peared in evidence that within an hour previous to the 
death of the assured he was walking in the garden in com- 
pany with his wife, and left her, stating that he would go 
to his room and read the paper. In a few moments she 
went to the room, and found ber husband lying on the bed 
dead. He was shot through the head, and a pistol, with 
one barrel discharged, lying on his chest. The pistol had 
evidently been fired in close proximity to the head. There 
was nothing in the conduct of the deceased to indicate any 
intention to commit suicide, and there was no known mo- 
tive for the act. There was no further evidence upon the 
subject. It was insisted that there existed in favor of 
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plaintiff the presumption that the death was accidental, and 
plaintiff prayed the court to charge the jury that there was 
no evidence that assured took his own life. This the court 
declined to do, but submitted the question to the jury to 
determine from all the circumstances whether the death | 
was an act of suicide or not, telling them that they must 
be satisfied that said death was the result of suicide, in or- 
der to justify a verdict for defendant. A verdict was there- 
upon rendered for the defendant, and upon appeal was 
affirmed, it being held by the Supreme Court that ** suicide 
is a question of intention, to be inferred from the cireum- 
stances, where no direct evidence exists. The cireum- 
stunces In this case were sufficient to go to the jurv on this 
question, Indeed, there was no other means of determin- 
ing the intention of the alleged suicide.”’ 

The case at bar is much s‘ronger than the one cited in 
two particulars. Inthe former a satisfactory motive for 
suicide ts clearly shown by uncontradicted evidence, and 
the question of liability was presented by general denial 
whereby the burden of proof was cast upon claimant. Had 
the same charge in the case at bar been delivered to the 
jury in the case cited, there can be litthe doubt that the 
mind of the jury would have been so weighed down and 
controlled by the imaginary force of the alleged presumption 
as to have prevented any consideration of the mere cir- 
cumstances indicating suicide. 

But we consider that the terms of this particular policy 
relieve us from further discussion of the general proposition 
concerning presumption and the burden of proof. 

The leading clause in the policy obligates the insurance 
company to pay the sum insured to the beneficiary within 
ninety days ‘‘after sufficient proof”’ that the death of the 
insured was occasioned ** by injuries effected through ex- 
ternal, violent and accidental means,’’ and it is further 
stipulated that ‘* this insurance shall not be heid to extend 
to any case of death or personal injury unless the claimant 
under this policy shall establish by direct and positive proof 
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that said death or personal injury was caused by external 
violence and accidental means.’’ 

The policy further provides that in case of death re- 
sulting from such injury *‘ direct and affirmative proof ”’ 
that the same was accidental and that death resulted there- 
from shall be furnished to the company. The proofs of 
death as furnished did not satisfy the conditions of the 
policy, inasmuch as it was not shown that the death was 
accidental. This failure justified the company in its refusal 
to pay, and it was entitled upon trial of the cause to require 
that the claim sbould be established in the manner provided 
by the contract ; that is to say, by direct and positive proof 
instead of presumptive evidence. This stipulation as to 
direct and positive proof of the accidental death was a con- 
dition annexed to the acquisition of any right of action, and 
was properly a subject of contract between the parties. It. 
does not concern or affect the remedy which is created and 
regulated by law. , 

There can be no misunderstanding as to the meaning of the 
phrase ‘*direct and positive proof.’’ It is uniformly in- 
terpreted by the commentators as being distinguished 
from presumptive and circumstantial evidence. Greenleaf’s 
Evidence, sec. 13. ‘Faylor on Evidence, sec. 65. Best’s 
Principles of Evidence, sec. 293. Therefore, if the pro- 
vision be valid, it certainly imposed upon plaintiff the 
burden of proving affirmatively that the death was caused 
by accidental tnjuries and forbids that such proof shall be 
accomplished by mere presumption resting on no basis of 
fact. Whether the provision be considered as a condition 
precedent to any right of action, or be considered as con- 
templating and directing the character and quality of evi- 
dence necessary to establish a liability in the event of proof, 
we see po objection which can be urged against its validity. 
In neither aspect does it contravene the policy of the law. 
The object is not to deprive the legal tribunals of their 
proper jurisdiction. It does not seek to exclude competent 
evidence or admit illegal testimony, but as a safeguard 
fixes und determines by mutual agreement the measure of 
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proot or degree of certitude necessary to establish «a liabil- 
ity. Had the stipulation been to the effect that in all cases 
of death by violence the fact that the same was accidental 
should be shown by an eye-witness, we can imagine no 
reason why such stipulation, properly expressed in the 
contract, should not prevail. 

When a party disappears from his associates and remains 
absent and unheard of for a period of seven years, the law 
presumes that he is dead. His estate may be administered 
upon and the collection of life insurance enforced upon this 
presumption of death; vet if the policy contained a stipu- 
lation against such disappearance and required that in all 
such cases death should be established by evidence, it will 
not be disputed that such condition would be valid. 
The principle involved in the stipulation in the present 
policy is just the same. The company for its own protection 
contracts that the fact creating a liabilitv shall be shown 
not by a presumption, which might prevail in ordinary 
cases, but by direct and positive evidence. 

Wesubmit that the provision in this behalf contained in the 
present policy is judicious and reasonable, and was proper- 
ly designed to guard the company against fraud and impos- 
ture, 

No better illustration of its wisdom and justice can be 
found than the case at bar, where the beneficiary failed to 
furnish any evidence bringing tne death within the terms 
of the policy, but seeks in lieu of evidence to avail herself 
of an artificial presumption, thereby requiring that the in- 
surance company, in order to escape liability, shall assume 
the burden of disproving the vital issue which it was de- 
signed by the contract she should first establish by direct 
and positive evidence. 

The propriety and efficacy of such a provision in a simi- 
lar policy were recognized and approved by the Court of 
Appeals in Virginia in the recent case of the United States 
Mutual Accident Association v. Newman, 3 3S. E. Reporter, 
805, where it was held it was correct to charge the jury ‘*that 
to entitle plaintiff to recover in this action she must estab- 
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lish by direct and positive proof that deceased died from 
bodily injuries effected through external, violent and acci- 
dental means, and that his death was caused alone by such 
external violence and accidental means, and the burden of 
proving this by direct and positive evidence rests upon the 


plaintiff.’’ | 

In the case of Pollock v. U.S. Mut. Accident Assn., 102 | 
Pa. St. 230, where the policy contained the same provisions, . 
the court said: ‘* The object of the company is to insure 
against bodily injury caused by external, violent andaccidental 


means, not injuries caused by any of these means, but by | 
all of them combined. Hence the certificate expressly de- 
clares that the benefit shall not be held to extend to any 
case of death or personal injury unless the claimant shall 
establish by direet and positive proof that the death or per- 
sonal injury was caused by external, violent and accidental 
means.’ 
As to the policy of the law and the extent which courts 
will recognize and enforce conditions annexed to a contract, 


we cite as leading cases: 


U.S. v. Robertson, 9 Peters, 319: 

Condon v. South Side R. R. Co., 14 Grat. 302 ; 

President, ete., v. Pa. Coal Co., 50 N. Y. 250; 

Braunstein v. Accidental Death Ins. Co., 1 Best & 
Smith, 794; : 

Worsely v. Wood, 6 Term. 710; 

Scott v. Avery, 5 House of Lords, 811. 


‘ 
Il. 
Death as the result of murder is not an accident, ac- 
cording to the popular and ordinary sense of the word, ) 


but even if it were, such death is excluded from the pres- 
ent policy by the provision concerning ‘‘intentional in- 
juries inflicted by the insured or any other person.” 


The court charged the jury that if they should find from 
the evidence that assured was in fact murdered, such death 
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was an accident as to him, within the meaning of the 
policy. 

In our opinion, the evidence clearly shows that the death 
of assured was voluntary, but such evidence is circumstan- 
tial, and, while amply sufficient to satisfy the requirements 
of « civil action, does not exclude every other hypothesis. 

His death may possibly have been a homicide. He may 
not have been a defaulter, and the treasurer’s safe may 
have been only partially rifled in order to prevent suspicion. 
These, however, are mere possibilities, and are supported 
by no evidence whatever. Consequently, as we conceive, 
it was erroneous to submit the case to the jury upon the 
theory of murder. It furnished an opportunity to return a 
verdict for claimant based upon conjecture of murder. The 
instruction was calculated to mislead the jury, and must 
have induced belief on their part that in the opinion of the 
court there was evidence to warrant a finding that deceased 
was murdered and did not therefore die by his own hand, 
and for aught that appears to the contrary such finding 
may have been the basis of the verdict. But independently 
of this objection, we submit the charge of the court in this 
behalf was erroneous. It is, as we submit, a misconstruc- 
tion of the policy. 

There is not sufficient uniformity in the definitions of the 
term ‘* accident ’’ as used by policies of this class to enable 
us to say that the meaning has been judicially settled. 

In case of Accident Ins. Co. v. Crandall, 120 U.S. 527, 
the insurance was against death or injuries ** effected 
through external, accidental and violent means,’’ and con- 
tained an exception against ‘* self-inflicted injuries.’’ It 
appeared that the insured hanged himself while insane. 

This court decided that such injury was not ‘‘ self-inflict- 
ed,’’ and that the resulting death was an ‘‘ accident,’’ be- 
‘ause ** it was no more his act, in the sense of the law, than 
if he had been impelled by an irresistible physical power.’’ 

We observe nothing in the opinion, expressed or implied, 
indicating that such death wouid have been held accidental 
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had it appeared that deceased was purposely hanged by «# 
third party. 

In Ripley v. Railway Passenger Assurance Co., 2 Bige- 
low’s Ins. Rep. 738, the court having decided the case in 
favor of defendant upon a different proposition entirely, 
remarks obiter that death resulting from an assault by high- 
waymen Wis perhaps an accident within the meaning of the 
policy, and says arguendo, perhaps, in a strict sense, any 
event which is brought about by design of any other person 
is not an accident, but ** I think, in construing policies of 
insurance against accident, issued to all sorts of people, a 
majority of whom don’t, as the company well Know, nicely 
weigh the meaning of words and terms used in it, courts 
are called upou to interpret the contract, as a large class 
not versed in lexicology are sure to regard its terms and 
scope. That which occurs to them unexpectedly is by them 
called an accident. The company fix the terms of the con- 
tract, and are to be held, in the absence of plain and une- 
quivocal exceptions and provisos, to intend what in popular 
acceptation the insured party is likely to understand by its 
terms. The question, perhaps, is not entirely free from 
doubt. I find no case in which the exact point has been 
decided, but it does not become as material in this case as 
though the rights of the parties turned upon it.’’ 

We do not think that if the insured should provoke an 
attack, that a death thereby resulting, although unexpected 
to him, could be called an accident. Neither would we 
consider the death an accident in any sense of the word if a 
third party should without provocation deliberately fire a 
shot throuzh the heart of the insured. It would be a cas- 
ualty, but not an accident within the popular sense of the 
word. It is the meaning of the word in its popular sense 
which should control the court in interpreting and deter- 
mining its accepted meaning as used in the policy. 

But in the case at bar the company has followed the sug- 
gestion of the court in the case last above cited (Ripley v. 
Ins. Co.), and by ‘* plain and unequivocal ’’ terms of the 
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policy, has defined an accident, and provides that no claim 
shall be made thereunder if the death be caused by ** inten- 
tiona/ injuries inflicted by the insured or any other person.”’ 

The court, by the construction given to this clause, de- 
clares in its charge to the jury that it only includes injuries 
inflicted by the insured intentionally upon himself, or in- 
flicted with his consent by a third party. Such a construe- 
tion, we submit, is forced and unnatural and in violation 
of ordinary rules. It denies any operation, force or effect 
to the concluding words of the clause. Had it been the in- 
tention that the contract should express the meaning as 
declared by the trial court, it would have been necessary 
only to say that no claim shall be made under this policy 
when death results from ‘* intentional injuries inflicted by 
the insured.”’ 

[fthe insured should purposely shoot himself, or pro- 
cure a third party to do so, the injury suffered in either 
ease would clearly be intentional on the part of the insured, 
and, therefore, within the excepting clause. But the 
policy, with the view of further limiting the liability of the 
company, adds the words ‘* or any other person.’’ So 
that the only intelligent and consistent interpretation is, 
that the clause was expressly designed to except, not only 
injuries intentionally inflicted by the insured, but likewise 
injuries inflicted by the intention of any other person. 

The company claims no exemption under this clause save 
where there was an actual and particular intent to injure 
the party insured. Consequently, the illustration of the 
court below in its charge upon this subject as to a car ma- 
liciously derailed and passenger fatally injured, is without 
force or application. No one would pretend that such a 
disaster would not be an accident within the meaning of 
the policy. 

It is most improbable that a violent injury designed to 
occasion death should in any case be inflicted upon the 
insured at the hands of a third party by the procurement 


of the insured. 
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Secrecy and Solitude are the customary incidents of 
suicide, and it is most unnatural that one contemplating 
self-destruction by violence should invoke the aid of a third 
party. The extreme improbability of such an occurrence 
shows that such a risk was too remote to require any 
provision concerning it, and this improbability is a forcible 
argument against the construction of the court. 

.Had the policy expressed an exception against ** inten- 
tional injuries ’’’ without further words of qualification, we 
should say that the term used included all intentional 
injuries, whether resulting from the intent of the insured 
or the intent of a third party: bet, in order to silence all 
doubt upon the subject, the following words are superad- 
ded: ** inflicted by himself or any other person.” 

The meaning and intent of the parties as thus expressed 
in this contract seems so clear a- not to require interpre- 
tation or admit of construction. The manifest object of the 
company in inserting this clause was to secure protection 
against liability for death caused by willful injuries, and 
the question is, did both parties so understand the phrase, 
or, rather, is the language such that they must be held to 
have so understood it? 

The rule contra proferentem is applicable to all contracts, 
and is applied by courts somewhat vigorously to insurance 
contraets; but the rule does not go so far as to authorize 
a construction against the promisor merely because that 
view is possible, and courts will go no further than to hold 
the promisor liable to the extent which the other party ought 
to understand from the terms of the instrument, when 
viewed in the ordinary and commonly received acceptation 
and no construction should be adopted which would render 
the words used, senseless. ‘* The policy isa contract. Its 
language is to receive a reasonable interpretation. Full 
legal effect should always be given to it for the purpose of 
guarding the company against fraud and imposition. U. 
S. Mut. A. C. Assn. v. Newman, Supreme Court of Ap- 
peals Virginia, Nov., 1887, 3S. E. Rep. 805.’ 
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‘¢ Such contracts are open to construction like all other 
contracts needing interpretation, but are subject to it 
only when upon the face of the instrument it appears that 
its meaning is doubtful, or its language ambiguous or un- 
certain, otherwise there is no room for construction, and 
nothing for construction to do. * * * 

Courts cannot adopt a construction of any legal instru- 


ment which shall do violence to the rules of language or 
umn. ° *-.* ; 

The legal effect of this contract can be avoided only by 
making a new one for the parties, or denying any signifi- 


eance to language.”’ 
Dwight v. Ins. Co., 103 N. Y. 341. 


To apply the language of a recent decision to the clause 
under consideration, we would say: ‘* If language as plain 
and unambiguous as this, is not only to be twisted out of its 
natural meaning, but 1s to be wholly ignored by courts 
of justice, it will be useless iv, the future for companies to 
or, we may add, 


‘? 


make any effort to bind policy holders, 
protect themselves. 


Holly v. Mut. Life Ins. Co., 105 N. Y. 487. 


The case of Pollock v. Accident Association, supra, shows 
that the policy contained a similar provision, in the follow- 
ing language: ‘* The benefits do not extend to cases where 
the injury is the result of design, either on the part of the 
member, or of any other person.”’ 

There could be no misunderstanding as to the meaning 
intended and expressed by said clause, and we submit that 
suid meaning is not a particle more clearly or definitely ex- 
pressed than in the clause now under consideration. 

A great majority of modern accident policies contain 
similar provisions. It is well understood that the compa- 
nies thus intend an accurate definition of the term ‘** acci- 
dent,’’ and to limit their liability accordingly. This they 
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have a perfect right to do, and it has not.been questioned 
until the present decision which seeks to defeat that end by 
a construction which, we submit, is in violation of element- 
ary rules, 


ITI. 


Claimant’s case was not supported by any evidence 
that the death was accidental, but the contrary clearly 
appeared by uncontradicted testimony. 

The charge to the jury was misleading. 


If it be true, as we have insisted, that the burden of 
proof was upon claimant to show affirmatively that the in- 
sured died by accidental violence, then it must be conceded 
that she has signally failed to make out her case, and it was 
consequently error on the part of the court to submit the 
case to the jurv. Chandler v. Van Roeder, 24 Howard, 
224. Improvement Company v. Munson, 14 Wall. 442. 

‘* Suicide ’’ and ** intentional injury inflicted by a third 
party ’’ are defenses included within the provisos and ex- 
ceptional clauses of the policy, and were formally pleaded 
as such; but. as we have before stated, such defenses in no 
wise impzired the scope or effect of the preceding general 
denial. 

Defendant’s case was tried upon the issues raised by said 
denial, and, while it is true that the testimony adduced by 
defendant tended to show suicide, yet it was competent 
under the general issue as negativing the allegation of the 
petition that insured died by accidental means. 

Hence, we submit that the burden of proof was imposed 
upon claimant by the frame of the pleadings, and, in addi- 
tion to this, by the stipulation in the policy requiring her 
to establish the accidental death by ** direct and positive 
provf.’” But, conceding that, in limine, she was entitled 
to the benefit of a presumption that the death shown to 
have occurred by violence was accidental, still we submit 
that such presumption was rebuttable and was effectually 
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overcome by the uncontradicted evidence in the case show- 
ing that his death was suicidal. 

‘¢ Presumptions can stand only whilst they are compatible 
with the conduct of those to whom it may be sought to 
apply them, and, still more, must give place when in con- 
flict with clear, distinct and convincing proof.’ Fresh v. 
Gilson, 16 Peters, 331. 

The conduct of deceased on the evening of his death, his 
finuncial embarrassment, the fact that he was a defaulter, 
that exposure and disgrace, if not penal servitude, inevit- 
ably awaited him on the following day, the condition of his 
official books, unbalanced as they were, clearly showing that 
he did not expect or intend to surrender to his successor, 
on January 2d, as he had promised, and that he was in no 
situation to do so, — these facts, in connection with the cir- 
cumstances of his tragic death, the ** near wound’ through 
the heart, caused by a pistol belonging to che store which 
he had no occasion to use or handle, the hour and place of 
the occurrence, and the condition of the safe, all lead to 
but one conclusion as to the manner of his death and are 
entirely incompatible with any presumption that his death 
was accidental. 

There is not the slightest conflict in the testimony in any 
particular. No effort was made in behalf of claimant to 
explain or account for his death. All the facts concerning 
her husband’s career, habits, condition and death were 
peculiarly within ber knowledge, and if there was any evi- 
dence calculated to shed a favorable light upon the subject 
and repel the imputation of suicide, she could readily have 
produced it. 

We respectfully insist that it was the duty of the court, 
at the conclusion of the evidence, to have directed a ver- 
dict for defendant, and that a submission of the question to 
the jury on behalf of claimant was error. 

Plaintiff’s case, according to the theory of the trial court, 
rested solely upon the presumption declared to have ex- 
isted in her favor, und when said presumption was over- 
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come and faded away by force of uncontradicted evidence 
to the contrary, her case no longer had any foundation. 

In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the judge to de- 
termine, and that is whether there is any evidence upon 
which a jury can properly proceed to find a verdict in favor 
of the party having the affirmative. Anderson County 
Commissioners v. Beal, 113 U. 8S. 227. Bayliss v. 
Travelers’ Ins. Co., 113 U.S. 316. 

There was no issue of insanity in the case, nor was there 
any evidence upen the subject; but the Court took occasion 
to charge the jury that insanity is, in law, an excuse for 
suicide, and that suicide, in connection with other facts 
tending to that conclusion, strengthens the presumption of 
suicide. This, we submit, was clearly improper, and 
could only serve to embarrass and mislead the jury by 
withdrawing their attention from the real issue. It was, in 
effect, an endorsement by the Court, giving the jury latitude 
to indulge in conjecture as to the possible insanity of in- 
sured, aud thereby fix « liability upon defendant on the 
theory that insured might have been insane, and, therefore, 
not responsible for the act of suicide. It is uot necessary 
for us to demonstrate that the instruction must have misled 
the jury. It is sufficient to establish the error, if it appears 
that it may have done so. The charge, we submit, is er- 
roneous in going outside the case and instructing the jury 
touching the law applicable to facts of which there was no 
evidence. Beavan v. Tavlor, 1 Wall. 637; Jones v. Ben- 
thuysen, 103 U. S. 87. 

The charge further directs the jury that if they believe 
from the evidence, that insured was in fact murdered, they 
must return a verdict for the claimant. There was not a scin- 
tilla of evidence in the case that insured was murdered, yet 
the charge tells the jury that, if murdered, the defendant is 
liable, and, in legal effect, says that there is evidence before 
them that will warrant «a conclusion and finding on their 
part that he was in fact murdered. This issue was sub- 


a 


mitted to the jury, in behalf of claimant, as furnishing a 
theory whereby the jury could avoid the force of the evi- 
dence tending to sbow suicide, and still fix a liability upon 
the company by finding that insured was murdered. 

The Court charged, in the same connection, that the law 
would not presume murder. The charge, therefore, was 
equivalent to a declaration that there was affirmative testi- 
.mony in the case which would support a finding of murder. 
The vice of said charge is, as we conceive, manifest at a 
glance. It submits a question to the jury not raised by the 
evidence. Wardv. U.5., 14 Wall. 28. It assumes the 
existence of a fact of which there is no evidence. Jones v. 
Randolph, 104 U.S. 108; Railroad Co. v. Houston, 95 
U.S. 697. It is based upon a theory unsupported by evi- 
dence. Michigan Bank v. Eldred, 9 Wall. 544; Davis v. 
Patrick, 122 U. S. 138. 

When we come to consider the charge of the Court upon 
the whole, its declarations as to presumptions and burden of 
proof, the unsupported theories of insanity and murder as 
advanced, together with the manner in which the case was 
submitted by the Court to the jury as to the evidence, the 
verdict ceases to be a surprise. Verdicts are conclusive as 
to facts, but it is impossible to-say what fact is established 
by this verdict. Under the charge of the Court, the jury 
may have found that insured was murdered, they may have 
found that he committed suicide while insane, or they may 
have found simply that defendant failed to overcome the 
presumption which supported clsimant’s case and satisfy 
them that insured died by his own hand. 

A verdict in favor of claimant upon the evidence disclosed 
by this record cannot be upheld as just or meritorious, and, 
by reason of the errors herein assigned, we respectfully ask 
that the judgment be reversed and the cause remanded. 


B. D. LEE, 
JOHN P. ELLIS, 
Atiorneys for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TEirreM, 1887- 


THE TRAVELERS INSURANCE COMPANY OF 
IARTFORD, CONNECTICUT, PLAIN. 
TIFF IN ERROR. 


L'de 


SADIE P. McCONKEY: 


iN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF IOWA. 


ARGUMENT OF DEFENDANT IN ERROR. 


‘This action is brought on a policy issued. by plaintiff 


in error. ‘The Traveler’s Insurance Company, of Hart- 
ford, Connecticut, dated November 7th, 1882, issued to 
George P. McConkey, for the benefit of his wife, Sadie 
P. McConkey, defendant in error herein. It is admitted 
that the insured died on the 2d day of January, 1883, and 
.that the proper notice of death and loss was given the 
Company, see (record page 19) as required by the policy 
and notwithstanding the fact that the notice was given, 
the company failed to pay the amount named therein or 
any part thereof. And why they failed or refused to do 
so, does not appear until they filed their answer herein. 

The defense herein, as set out in the answer and con- 
tained in four separate paragraphs, are in fact but two, 
to-wit: 
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2 THE TRAVELERS INS. Co,, HARTFORD, CONN., VS. 


Ist. That the death of the insured was caused by 
suicide. 

2d. That the death of the insured was caused by 
intentional injuries inflicted by some other person than 


the insured. 


It seems to us that it would be a waste of time and 
an imposition upon this Court, to elaborate an argument in 
refutation of the charge of suicide. Suffice it to say, that 
this defense, when made, is not accepted by courts only in 
cases where it is clearly established by the evidence, that 
the insured did take his life and that when he committed 
the act, his reason was not so impaired but that he could 
understand the moral character of the act. No such 
question arises in this case. ‘The defense is simply that 
the insured committed suicide. Yet, there is not a word 
of evidence introduced, even showing or tending to show, 
that he took his own life. But admitting that the facts 
and circumstances appearing from the evidence in this case 
creates a mere susp‘cion that the death of the insured was 
violent and was caused either by intentional injuries or a 
suicidal act of the deceased, the presumption of law is 
against both and must be fairly proved. See case of Mal- 
lory vs The Traveler’s Insurance Company, 47th, N. Y. 
(2d Sickles, 52.) In the case cited the insured was seen 
walking towards the R.R. bridge, and a few days after 
his body was found in the pond, near the bridge. ‘The 
policy embraced cases of accident and the Court says: 
“From the facts above, it appeared, either that the death 
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‘was caused by such an injury, or the suicidal act of de- 
‘ceased, but the presumplion ts against the latter. It is 
“contrary to the general conduct of mankind. J// shows 
“oross moral turpitude in a sane person.” See also case 
of Penfold vs. Universal Life Ins. Co., 85 N. Y., 317; 
Phillips vs. Louisana Equitable Life Ins. Co., 5th Bigelow 
Life Ins., 165; 26th Louisana 404; 3 Ins, Law Journal, 
579; Bliss on Life Insurance (1st Ed) 360, 362 and 587; 
80th Illinois, 35: and 57 Penn. St. 380; Wharton Ev. Sec. 


1247, 355, 356 and notes. 
If. 


Again, whether or not the insured committed suicide, 
was in this case, a question of fact for the jury to deter- 
mine from the evidence, and they having found against 
this defense, the Court will not interfere with the find- 
ing, unless so clearly against the weight of testimony, as 
to show passion and prejudice, by which the party has 
been wronged. Here in this case, there is no conflict in 
the evidence and none which could be considered as es- 
tablishing the fact of suicide. The presumptions of law 
are against this plea; are against the charge of murder, 
and will not presume that McConkey killed himself or 
that any other person would commit the crime of murder. 
All presumptions of law are in favor of innocence and it 
imputes no crime to any one. But crimes charged must 
be proved and as in this case, the evidence, leaving the 
death or rather the cause of death as a mystery, the law 


raises no presumption in favor of murder or suicide. 
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Ist. That the death of the insured was caused by 
suicide. 

2d. ‘That the death of the insured was caused by 
intentional injuries inflicted by some other person than 


the insured. 


‘It seems to us that it would be a waste of time and 
an imposition upon this Court, to elaborate an argument in 
refutation of the charge of suicide. Suffice it to say, that 
this defense, when made, is not accepted by courts only in 
cases where it is clearly established by the evidence, that 
the insured did take his life and that when he committed 
the act, his reason was not so impaired but that he could 
understand the moral character of the act. No such 
question arises in this case. ‘The defense is simply that 
the insured committed suicide. Yet, there is not a word 
of evidence introduced, even showing or tending to show, 
that he took his own life. But admitting that the facts 
and circumstances appearing from the evidence in this case 
creates a mere susp‘cion that the death of the insured was 
violent and was caused either by intentional injuries or a 
suicidal act of the deceased, the presumption of law is 
against both and must be fairly proved. See case of Mal.- 
lory vs The Traveler’s Insurance Company, 47th, N. Y. 
(2d Sickles, 52.) In the case cited the insured was seen 
walking towards the R.R. bridge, and a few days after 
his body was found in the pond, near the bridge. ‘The 
policy embraced cases of accident and the Court says: 
“From the facts above, it appeared, either that the death 
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‘was caused by such an injury, or the suicidal act of de- 
‘ceased, but the presumption ts against the latter. It is 
“contrary to the general conduct of mankind. J/ shows 
“oross moral turpitude in a sane person.” See also case 
of Penfold vs. Universal Life Ins. Co., 85 N. Y., 317; 
Phillips vs. Louisana Equitable Life Ins. Co., 5th Bigelow 
Life Ins., 165; 26th Louisana 404; 3 Ins, Law Journal, 
579; Bliss on Life Insurance (1st Ed) 360, 362 and 587; 
80th Illinois, 35; and 57 Penn. St. 380; Wharton Ev. Sec. 


1247, 355, 356 and notes. 
II. 


Again, whether or not the insured committed suicide, 
was in this case, a question of fact for the jury to deter- 
mine from the evidence, and they having found against 
this defense, the Court will not: interfere with the find- 
ing, unless so clearly against the weight of testimony, as 
to show passion and prejudice, by which the party has 
been wronged. Hlere in this case, there is no conflict in 
the evidence and none which could be considered as es- 
tablishing the fact ot suicide. The presumptions of law 
are against this plea; are against the charge of murder, 
and will not presume that McConkey killed himself or 
that any other person would commit the crime of murder. 
All presumptions of law are in favor of innocence and it 
imputes no crime to any one. But crimes charged must 
be proved and as in this case, the evidence, leaving the 
death or rather the cause of death as a mystery, the law 


raises no presumption in favor of murder or suicide. 
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IT. 


The rule is so clearly stated by the learned Judge, 
before whom this case was tried, in his charge to the jury, 
that we can not do better than quote from the same as 


found on p. p. 52 and 53 of the record, he says: 


“It is manifest that self destruction can not be pre 
sumed. So strong is the instinctive love of life in the hu. 
man breast and so uniform the efforts of men to preserve 
their existance that suicide can not be presumed,” ‘The 
“plaintiff is therefore entitled to recover, unless the defen- 
“dant has, by competent evidence, overcome this pre- 
“sumption and satisfy the jury by a preponderance of the 
“evidence, that the injuries which caused the death of the 
“insured, were intentional on his part; neither can mur- 
“der be presumed.”’ Bank of the United States vs Dan: 
bridge 12, Wheat p. 69, (7 Curtis p. 33), Life Insurance 
Company vs Terry, 15, Wall 580, 26 Louisanna, Ameri- 
can 404, Mallory vs Insurance Company, 47, N. Y. 52 


The same rule is adopted by the Supreme Court of 
Jowa, so far as it relates to the desire to preserve life, as 
a proper consideration for the jury in connection with the 
facts in evidence. See Greenleat vs The I. C. R. R. Co, 
29th, lowa, 48; also, Allen vs Willard, 57 Pennsylvania 
State 380. We call attention to another familiar rule, 
which is: “words of a forfeiture in a policy of insurance 
‘are to be construed against the underwriter. 98th Mass, 
We do not desire 
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“281, 32nd Pennsylvania St. 351.’ 


further to answer this plea of suicide. 
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IV. 

As tothe second plea, that the death of the insured 
was caused by intentional injuries inflicted upon him by 
some other person. 

The instruction of the learned Judge to the jury up- 
on this plea says, (see p. p. 53 and 54 of record.) “Neith- 
‘“er.is murder to be presumed by the jury. Crime is never 
“to be presumed but if the jury find from the evidence, 
“that the insured was, in fact, nnurdered, the death was an 
“accident to him the same as if he had been killed by the 
“falling of a house, or the derailment of a railway car in 
“which he was a passenger.” 

Ilas not the learned judge stated the law in the case 
clearly, fully and in strict accordance with justice. 

If the insured was murdered by some one, even in- 
tentionally, it was to the insured, accidental, as to him, 
and the words of forfeiture found in the policy in suit and 
so confidently relied upon by defendant, to defeat a recov- 
ery herein, as follows: ‘Or ¢ntentional injuries tinfttct- 
ed by the insured or any other persons.” Admit, for the 
purpose of argument only, that he was by some one oth- 
er than himself, murdered; would plaintiff thereby, for 
whose sole benefit the poticy was issued, be defeated ina 
recovery. If so ic would be, in face of the fact, that an 
accident unlooked tor, unsought and unsolicited on part 
of the insured, avoids the policy. This, to our minds, 
would be an unwarranted construction, for while it is al- 
lowable, tor the company to guard against fraud, practiced 
by the insured and expressly provide against liability for 


ee 
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an injury purposely inflicted, by the insured upon himself, 
or for any injury which he might procure another, to in- 
flict upon him for the very purpose of receiving the,ben- 
efits provided for in such policy. 

And this clause cannot receive any construct- 
ion which would go any further in shielding the company 
from liability, than the one we have just suggested. We, 
at the same time, deny that the construction asked for by 
defendant can be given‘to that clause and that the rule 
laid down by the Judge in his charge, above quoted, is 
the true one, Accidental Insurance Company vs Cran- 
dall_ 120, U.S. 527, 532. Penfold vs lusurance Compa- 
ny a, N. Y., 317, and cases cited on page 319, 1t Phils 
Ev. Cowen Hill & Edwards, notes 598, 732, 604 notes. 

The plaintiff in error has, in the assignment of er- 
rors, stated and restated them in many torms, but em- 
brace only the two herein stated and in fact, the question 
of suicide being out of consideration, as we believe it is, 
the only question remaining is, did some one other than 
the insured murder him. Murder cannot be presumed. 
If so, what evidence have we in this case to warrant the 
conclusion beyond a reasonable doubt, or even by a pre- 
ponderance of evidence, that he wasso murdered. Wesub- 
mit, that the facts clearly established are, defendant was 
killed and that death resulted from a pistol shot, entering 
the body near the heart. Yet there is not a single fact 
proven that does not establish the fact of an accident, 
pure and simple. More certainly, more convincingly, 
than any other theory, or at least, can as readily be reconcil- 
ed withsuch theory,as any other and so long as that isso, we 
would not be allowed to adopt any other and to support 


SADIE P. MC’CONKEY. 7 


this position, we again ask the attention of the Court, to 
the reasons given by the Court, in the case above cited 
of Phillips vs. Louisana quitable Life Ins. Co., 5th Bige- 
low Life Insurance p, 165; same case in 26th, Louisana, 
p. 404; 4 much stronger case in favor of defendant’s theo- 
ry, than this, but not allowed. 

The several instructions asked for by defendant and 
refused by the Court, except as explained and modified, 
and the serious exceptions made by defendant, are to those 
instructions given with the modifications. We insist, 
that the instructions, as given by the Court, embody the 
law fully and explicitly and both the question of suicide 
and murder were properly left for the jury to detesmine, 
as well as the fact as to whether or not death was acci- 
dental. See instructions, page 53 of the record, and the 
jury having found that death was caused by an accident, 
is conclusive, unless the verdict is so clearly against the 
law and evidence as to create a suspicion of fraud or un- 
due prejudice. And further, if we, forthe purpose of this 
argument, admit that the evidence is conflicting, yet it 
was clearly the province of the jury to reconcile it, and 
they having done so, the Court will not assume the pro- 
vince of the jury, because they might as jurors, have come 
to different conclusions. But, in this case, there is no 
conflict in the evidence; it either justifies the verdict or it 
fails to do so. But as we say, the verdict can not be dis- 
turbed, for reason ot insufficiency of evidence or a conflict 
therein. The only question remaining is, did the Court err in 
his instructions to the jury. Wehave endeavored to show 
no such error was made and in the light of the authori- 
ties presented, we confidently submit the case and ask 
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that the law, as given in those instructions be approved 
by this Court. 


We will be pardoned if we allude to the hardships 
imposed upon the plaintiff herein. Not for the purpose 
of securing sympathy, but to call attention to the course 
pursued by defendant, in hindering and delaying plaintiff 
in her attempt to collect her just dues. The cruel charge 
that deceased com nitted suicide, has not a shadow of 
evidence to support it. Onthe contrary, all the evidence 
agree in establishing the fact, that deceased and his wife 
lived together most happily, that he was sincerely attach- 
ed to his ‘home, wife and children. No pretense that he 
was in any manner embarrassed financially. His accounts 
as treasurer of the county, were correct, in October, 1882, 
at the time of bis last settlement. He had money in the 
several banks when he died. He was ready to turn over 
to his successor in ofhce, the money and books and as the 
evidence shows had offered to do so the day before, but 
was delayed until he could make final entries in his books 
relative to certain fees and that only, and when so engag. 
ed at his desk inthe night was killed. The light used 
by him was out. He could not have extinguished it, for he 
was killed instantly. Money was found on the floor and 
the safe doors open. And the deficit in his accounts sub- 
sequently found, as claimed by defendant, can have no 
weight, for the reason that after he was killed, the safe 
and its deposits were open to any one base enough to rob 
and from the evidence, we may well conclude, that it was 
robbed of a large amount. However this may be, it casts no 


suspicion on the integrity of the deceased, nor does it even 


create a suspicion of any deficit in his accounts existing 
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prior to his death. While the amount in controversy is 
large, we may palliate many acts and shifts of defendant 


to avoid the liability, but to attempt to fasten a stigma 


on the dead and a lasting sorrow to his widow and orphan 
children, in the absence of all evidence, is inexcusable. 
Plaintff asks only simple justice. In the afirmance of the 
judgment herein it will be obtained. 

W. G, THOMPSON and H. B. FOUKE, 


Attorneys tor Detendant in error. 
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l Original Bill of Complaint. Filed May Sl, 1884. 
[In the Supreme Court of the District of Columbia. 


EuMaA C. D. Nickerson, Complainant, } 
vs. 
Azor H. Nickerson, WiLiiAM B. Marruews, & > Equity No. 9027. 
LENA D. Carter, Sometimes Called Lena C. 
Nickerson, Defendants. 


To the supreme court of the District of Columbia, holding an 
equity court for said District : 

The complainant complains as follows: 

1. That she isa resident of the city of Washington, in the Dis- 
trict aforesaid, and that the said respondents, William B. Matthews 
and Lena D. Carter, are also residents of sai! city, and that the 
suid respondent, Azor H. Nickerson, was, until sone time in the latter 
part of the month of May or early in June, A. D. 1883, also a resi- 
dent of said city of Washington, but since that time he has been, 
as this complainant is informed and believes and so charges, a fugi- 
tive from justice, and is now residing somewhere in the Dominion 

of Canada. | 
2 2. That this complainant was married to the respondent, 
Azor H. Nickerson, on the 13th day of August, A. D. 1870, 
in the city of San Francisco, in the State of California, by the Rev- 
erend ‘T. M. Cuningham, and has been since that time and is now 
the lawful wife of the said respondent, Azor H. Nickerson. 

That while on a visit to the city of Portland, in the State of 
Oregon, in the spring of the year 1870, this complainant became 
engaged to be married to the said respondent, Azor H. Nickerson, 
and while so engaged, but prior to the performance of the marriage 
ceremouy, the respondent, A. H. Nickerson, went with complainant 
and pointed out to this complainant certain lots of ground,of which 
said respondent said he was the owner, situated in said city of Port- 
land, the same being, as this complainant is informed and believes 
and so charges, all of blocks numbered one hundred and forty-five 
(145) and one hundred and forty-six (146), in Couch’s addition to 
said city of Portland, which said blocks of ground the said re- 
spondent, Azor H. Nickerson, promised and agreed with this com- 
plainant to convey to her, said complainant, after her said marriage 

to said respondent, Azor H. Nickerson, as a marriage 
8 portion or settlement, for the benefit of herself and her chil- 

dren,should any be born of said marriage; and that he would 
erect thereon a suitable dwelling-house for a heme for herself and 
children, or that, if she should so elect they would sell said two blocks 
of land and reinvest the proceeds arising therefrom in other lots in 
said city of Portland which complainant might think would ad- 
vance more rapidly in value, and that said reinvestment should be 
sacredly held upon the trusts as heretofore stated, and that when 
the said reinvestment should be disposed of, after having advanced 
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to a value sufficient to pay for such a home, the proceeds tliereof 
should be applied exclusively to the purchase of such home; that 
after the said engagement of matrimony was entered into between 
this complainant and the said respondent, Azor H. Nickerson, as 
aforesaid, this complainant informed her mother, now Mrs. Celia 
D. Kenney, of her said engagement, her said mother being then 
and now a citizen of San Francisco; that as soon as her said 
mother learned of said engagement she wrote from San Francisco 
to Portland to this complainant and her aunt, Mrs. Trevett, object- 

ing to said engagement and refusing her consent to the said 
4 marriage ; that upon receiving no satisfactory replies to her 

suid letters her said mother visited Portland for the ex- 
press purpose of breaking off said engagement and preventing 
said marriage; that after her said mother arrived in Portland, and 
before she had conversed with this complainant upon the subject c* 
her said engagement, the said respondent, Azor H. Nickerson, called 
with a buggy and requested her said mother to take a ride with 
him; that her said mother consented and, as this complainant 
is informed and believes and so charges, upon and during said 
ride the said respondent, Azor H. Nickerson, upon being informed 
that her said mother’s objection to said marriage arose from the 
fact of his being an army officer and as such having no settled 
place of abode and no means of support beyond his pay as such 
officer, the respondent, Azor H. Nickerson, informed her said mother 
that that question had been under consideration between himself 
and her daughter, this complainant, and was well understood by 
them; that he was the owner of certain blocks of ground in the 
said city of Portland, and that he had promised and agreed with 
this complainant that if she would marry him he would immediately 

after marriage convey the said blocks of ground to this com- 
5 plainant asa marriage settlement or would hold them as 

trustee for her separate benefit, and if they were at any time 
sold the proceeds should be invested in other property, to be held in 
like manner for her separate benefit; and that when said blocks of 
ground, or any other lots purchased in lieu thereof, should be finally 
sold the proceeds arising therefrom should be invested in the name 
of and for the sole and separate benefit of this complainant and her 
children ; that upon the strength of these promises and representa- 


‘tions and relying upon the good faith of the said respondent, Azor 


H. Nickerson, and in consideration thereof and for no other reasons 
or considerations whatever, her said mother withdrew her said objec- 
tions and consented to the said marriage, which said marriage with- 
out said consent would not have taken place; that this complainant, 
relying upon the love and affection of her said husband, the respond- 
ent, Azor H. Niekerson, and having confidence in his good faith in 
keeping and performing his said agreement with her, and preferring 
that the said property should be managed by said respondent, Azor 
H. Nickerson, without the complications necessarily arising from 

the interposition of third parties, did not require that the 
6 suid lots should be conveyed to trustees for her benefit, but 
permitted the title to remain in the said respondent, Azor 
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H. Nickerson, subject to her equitable interests under said agree- 
ment. 

That, in pursuance of the said agreement and understanding 
as to change of investment, this complainant avers that on the 17th 
and 19th days of September, A. D. 1870, about a month ‘only after 
said marriage, the said blocks of ground numbered 145 and 146, 
were sold by the sald respond nt. Azor [| Ni Kt rsoh, av d this COn- 
plainant, and in October and November following the proceeds 
thereof were invested jointly with one John S “Walker in lots th 453 
four, five, six, seven, and eight (3, 4, 5, 6, & 8), in block twenty-four 
(24),in Couch’- addition to the said city of Portland ; that upon pro- 
ceedings duly instituted » proper court baving jurisdiction 
thereof; the said last-mention | lots were divided between the 
respondent, Azor H. Nickerson, and the heirs of the said John E. 
Walke TT, alle jots seven 7) and CIDHL (OS) and the north half of lot SIX 
(6), in Said block twenty-four (24), on the 
90th dav of October, 1878, were allotted to the said respondent, Azor 

H. Nicke rsol, whi ) he l thi m und I’ th original deeds there- 
7 for and the sald al lotm« hit by cl cree of the court for the sole 
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and separate benefit of Liis complainant, and iis her trustee 
under the agreement, promise, and consideration, as set forth in the 
preceding paragraph of this bill, as by reference to said deeds, 
true copies of which, together with the decree of the court, are hereto 
attached and marked A, B, C, D, E, F, G, H, I, J, & K, and praved 
to be taken and read as a part of this bill. 

». That while the complainant was temporarily residing in the 
city of Dresden, 1D the Kingdom of Saxony, us 1s herernafter more 
particularly set forth, the said respondent, Avor H. Nickerson, sold 
the hereinbefore-described lots of ground in Portland and forwarded 
to this complainant di eds for the sume, to be CX" cuted by her: that 
this complainant, still relying upon the love and affection of her 
sald husband and Upol his food faith In lk eplng his said ugreement 
with her, and having every confidence in him, and perceiving from 
the consideration mentioned in said deeds (which aggregated the sum 
of twelve thousand dollars) that the said lots had sufficiently ad- 
vanced in value LO accom plish the object for which the said lots had 
been ptirchased, and to carry out the provisions of the trust herein- 

in before set forth, and being deceived by the tenor of the letters 
8 received from the said respondent, Azor H. Nickerson, at the 

time of and just preceding said sale, being fully persuaded 
that the said Azor H. Nickerson was about finally to pally consum- 
mate the promise and agreement before set forth, and which had for 
nearly thirteen vears been a subject of conversation and desire be- 
tween them, this complainant did, on the 26th of November, 2ad of 
December, 1851, and on the 10th of January, 1882, execute said 
deeds and return them to her said husband. the respondent, Azor 
H. Nickerson, and while so forwarding said executed deeds she wrote 
to him a kind ad affectionate letter, imploring him to be extremely 
cautious as to handling said money and in making proper reinvest- 
ments. ‘True copies of suid deeds are hereto attached and marked 
L, M, and N, and prayed to be taken and read as a part of this bill. 
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6. This complainant avers and charges that the said respondent, 
Azor H. Nickerson, received from the several! purchase-s of said lots 
the purchase-money thereof, amounting In the aggregate to the sum 
of twelve thousand dollars; that the said sum of money was in his 
hands a trust fund, belonging to and subject to the disposal of this 

complainant, and ought LO have been invested by him, under 
0 their said anti-nuptial agreement, in a home for her and her 

children ; that instead of so investing the said trust fund and 
estate, as he was legally and equitably bound to do, the said respond- 
ent, Azor H. Nickerson, wrongfully and fraudulently, and with in- 
tent to deprive this complainant of any and all benefit of said trust 
fund and estate, and with the intent and view of carrying out a con- 
splracy formed with the respondents, Lena Diller Carter and Wil- 
liam 6b. Matthews, as hereinafter more fully and particularly set 
forth, expended of said moneys the sum of eight thousand three 
hundred and eighty ($8,380) dollars in the purchase of a lot of 
ground, with the improvements thereon, in the city of Washington 
uforesaid, and described and known as part of lot numbered two (2), 
in square numbered one hundred and fourteen (114), beginning for 
the same at a certain point or stake fifty-seven feet and seven inches 
from the intersection of North P street with twentieth (20) street 
west, and running south in a straight line the width of said lot, 
twenty feet; thence east sixty-four feet seven inches to Dupont Cir- 
cle: thence north along said circle twenty feet five inches to P street; 
thence west along said P street sixty feet to the said stake at the be- 

ginning ; and this complainant is informed, believes, and so 
10 charges that the said respondent, Azor H. Nickerson, with 

the intent to defraud this complainant of any and all benefit 
arising from the said investmentof the said portion of the said trust 
fund, instead of having the title to the said last-described lot of 
ground and premises conveyed to himself, or to this complainant, 
or to trustees for her benefit, as he was legally and equitably bound 
to do, had the said title conveyed to the respondent, William B. Mat- 
thews, upon certain trusts, as will more fully and at large appear 
by reference to said deed from one Thomas Sheridan to said Wil- 
liam B. Matthews, bearing date the 12th day of June, A. D. 1852, 
and duly recorded among the land records of Washington county, 
in the District aforesaid, and recorded in Liber —, a true copy of 
which is made a part of this bill and marked I. 

7. This complainant further avers and charges that the said re- 
spondents, Azor H. Nickerson and Lena Diller Carter, some time in 
the year 1580, formed and entered into a conspiracy together against 
this complainant, which said conspiracy was afterwards joined in by 
the said William B. Matthews, for the purpose of defrauding the 

complainant of all her right, title, and interest in and to the 
1] said hereinbefore deseribed lots of ground in Portland and 

the proceeds arising from the sales thereof and for the pur- 
pose of divesting the same from her to the benefit of the said re- 
spondent, Lena Diller Carter; that in pursuance thereof and as the 
initial step in said conspiracy the respondent, Azor TH. Nickerson, in 
and prior to the month of July, in the year 1880, represented to this 
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complainant that he was much in debt, and that it would be in the 
line of economy if she would go to the continent of Europe, where 
living was cheap and edueational facilities plenty aud reasonable, 
and reside while their daughter Was being educated ; that as a duti- 
ful wife, though unwilling to be separated from her said husband, 
but having in view economy and the hope of sooner realizing her 
long-deferred desire of a permanent home, she consented, and on the 
tenth day of July, A. D. 1880, she sailed from New York with her 
said daughter, her said husband, Azor H. Nickerson, accompanying 
her to the steamer and parting from her as the steamer left her 
dock with every manifestation of love and affection ; that, as she is 
informed and believes and so charges, that after she departed he pro- 

ceeded to the city of Philadelphia, in the State of Pennsvyl- 
12 vania, with the knowledge and consent and at the instigation 

of the said respondents, Lena Dilla Carter and William B. 
Matthews, and rented a room or rooms for the purpose of acquiring 
a pretended residence in said city; that baving rented said rooms 
(occupying them only occasionally) for the require | statutory length 
of time he, on the 2nd day of May, A. D. 1882, filed a libel in one 
of the courts of the said city against this complainant for divorce, 
and by means of false and perjured testimony obtained, on the 31st 
day of March, 1883, a pretended decree of divorce from this com- 
plainant without her knowledge, collusion, or consent; that the 
complainant, as soon as she heard of these proceedings, immediately 
returned to this country, and at once instituted proceedings to set 
aside said pretended decree of divorce, and on the 9th day of June, 
1883, did obtain from the court by which said pretended — had been 
entered an order absolutely annulling and making void said pre- 
tended decree of divorcee, because obtained by fraud and perjury. 
This complainant is informed and believes and so charges that dur- 
ing the pendency of said fraudulent proceedings instituted by the 
said respondent, Azor H. Nickerson, the said respondent, Lena 
Diller Carter. moved into and oecupied with the said Azor H. 

Nickerson the house and premises, as before charged, was 
13 purchased with the said trust funds, and that they frequently 

discussed said divorce proceedings together and the hoped- 
for consummation of the plans before that formed by them to be 
carried out after the said pretended decree of divorce should be 
granted, and that when the said respondent, Azor H. Nickerson, was 
absent from the said city of Washington or absent from said Lena 
Diller Carter, as well as while he was in said city, they corresponded, 
and in said correspondence referred to and wrote to each other about 
their said plans; that one of said letters of the said respondent, 
Lena Diller Carter, which is in the possession of this complainant, 
is dated the dth day of June, 1882, just a month after said divorce 
proceedings were commenced and about ten months before said pre- 
tended decree of divorce was entered upon; and this complainant 
further charges, upon information and belief, that on the 2nd day 
of April, 1883, just two days after the granting of the said pretended 
decree of divorce, in further pursuance of said conspiracy, the said 
respondent-, Azor H. Nickerson and Lena Diller Carter, went through 
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the form of a pretended marriage ceremony in the city of Balti- 

more, in the State of Maryland. This complainant believes, 
14 avers, and further charges that the said respondent, Azor x. 

Nickerson, procured the conveyance of the said part of said 
lot two, in square one hundred and fourteen, to be made to the said 
respondent, William B. Matthews, as trustee, as a further step in 
said conspiracy, so as to have it in the power of himself and 
the said William B. Matthews and the said Lena Diller Carter to 
make a conveyance of said last-mentioned lot without the necessity 
of requiring this complainant, as the wife of thesaid Azor H. Nick- 
erson and the beneficiary under said purchase, to join in such fur- 
ther conveyance, and thus be in a condition to dispose of said’ real 
estate and premises without her knowledge and consent, and thus 
render it more easy to defraud her and to divert said trust from its 
proper use; that the said respondent, William B. Matthews, was the 
mere go-between or pretended attorney for the said Azor H. 
Nickerson and Lena Diller Carter and well knew the fraudulent 
character of all said transactions and knowingly aided and 
abetted in said conspiracy; that, as a further and final step in 
said conspiracy, the said Azor H. Nickerson, on the 3lst day’ of May, 
1883, by an instrument in writing, directed the said Wilham 
B. Matthews to transfer and convey unto the said Lena Diller 

Carter, by the name of Lena D. Nickerson, all his, the 
15 said Azor H. Nickerson’s, right, title, and estate in and to said 

part of lot two, in square one hundred and fourteen, and 
thereupon, upon the said 31st day of May, the said William B. Mat- 
thews did execute to the said Lena Diller Carter, by the name of 
Lena Diller Nickerson, a pretended deed and conveyance to ‘the said 
piece or parcel of ground and premises, as will more fully and at large 
appear by reference to said request in writing and said deed, duly 
recorded among the land records of Washington county aforesaid, in 
liber No. 1042, at folio 428, &e., to which reference as hereby made 
and made a part of this bill, and this complainant believes, avers, 
und charges that the said respondents, Azor H. Nickerson, William 
B. Matthews, and Lena Diller Carter, at the time of the execution of 
said last-mentioned deed, well knew that the prayer of this com- 
plainant to set aside said pretended and fraudulent decree of divorce 
would be granted, and that the deed from the said William B. Mat- 
Liiews was made to attempt to defraud, as far us it lay in their power, 
this complainant of her right and interest in and to said trust fund 
and estate; and this complainant is informed and believes and so 

charges that the said Azor H. Nickerson when he purchased 
16 and moved into the house erected on said part of lot two, in 

square one hundred and fourteen, at the same time moved 
into said house all the household furniture and kitehen utensils that 
had been used in common by the said Azor H. Nickerson and her- 
self prior to her said visit to Europe, a schedule of which will be 
offered in evidence at the proper time; and complainant further 
avers, upon information and belief, that on the same 3lst day of 
Mav the said Azor H. Nickerson made and executed to the said 
Lena Diller Carter, by the name of Lena Carter Nickerson, a pre- 
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tended and fraudulent bill of sale for all of said household and 


kitchen furniture and all of his personal property in the city of 


Washington of every kind and dese ription; and com} plainant avers 
and charges, upon information and belief. that the re sponde nt, Wil- 


liam B. Matthews, talked with and advised the said respondent, Azor 


H. Nickerson, in all matters touching the bringing of the pretended 
divorce suit in the city of Philadelphia, as well as in advising and 
the making and the preparation of the deed and bill of sale afore- 
said. Complainant furthers avers and charges, upon information 
and belief, and will prove that no sooner had — ainant left for 
Europe than said respondent, Azor H. Nickerson, and his 
17 co-respondent, Lena Diller Carter, began and kept up a cor- 
respondence and were seen frequently in company together, 
and on one occasion at one of the springs in the State of Virginia. 
From the aforegoing facts and statements this complainant avers 
and charges the conspiracy between the said respondents, Azor H. 
Nickerson, William B. Matthews, and Lena Diller Carter, to be— 
First. To el this complainant abroad and out of the reach and 
knowledge of what was going on. 
2nd. That the said responde nt, Azor H. Nickerson, was to procure 
a divorce from this complainant, with wha knowledge and connt- 
vance of the respondents, William B. Matthews and Lena Diller 
Carter: 
3rd. ‘That he was to dispose of all his property and put it in the 
hands of a trustee, who was to be the co-conspirator, William b. Mat- 
thews, so as to avoid the rights and trusts of this complainant. 
4th. That he was to marry the respondent, Lena Diller Carter ; 
and, 
Sth. That he was to convey or cause to be conveyed all his prop- 
erty to the said Lena Diller Carter. 
18 8. This complainant is advised, informed, and so charges 
that the said bill of sale is illegal and void under the statute 
in such cases made and provided, in that she did not join in the 
execution of the same, and also that the said part of lot two, in 
square one hundred and fourteen, is in the hands of the said re- 
spondent, Lena Diller Carter, subject to the trusts as hereinbefore set 
forth, tor the benefit of this complainant, under the antenuptial 
contract between herself and the said Azor H. Nickerson, and that 
the said trusts can and will be enforced in equity. She is also ad- 
vised, believes, and so charges that as only a part of the said trust 
has been invested in lot two, square one hundred and fourteen, and 
that the said Azor H. Nickerson has no other property within the 


jurisdiction of this court out of which the payment of the residue of 


said trust fund can be compelled, she is entitled, in your honorable 
court, tu seek forsuch payment of said residue out of said furniture. 
She is also informed and believes and so charges that no legal, 
moral, or other valuable consideration ever passed from the said 
Lena Diller Carter to the said Azor H. Nickerson or the said Wil- 
liam B. Matthews for said furniture or said part of lot two, and 

therefore the said conveyance and bill of sale, though in form, 
19 are absolutely null and void. Your complainant is further 
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informed and believes and charges that the said Lena Diller Carter 
was and is insolvent and without any property whatever. 

9. Your complainant further states that there was born of said 
marriage between the said Azor H. Nickerson and herself one cliild, 
now living, named Florence, and now twelve years of age. 

This complainant therefore prays— 

1. That the United States writ of subpcena may be issued out of 
your honorable court to the said respondents, Azor H. Nickerson, 
William B. Matthews, and Lena Diller Carter, otherwise called Lena 
C. Nickerson, directed, commanding them and each of them to ap- 
pear and answer the allegations of this bill. 

2. That as the said respondent, Azor H. Nickerson, is out of the 


jurisdiction of this court an order of publication may be issued 


> 


against him, notifying him to be and appear in this court and an- 
swer the allegations of this bill. 

3. That yvour honorable court will pass a decree declaring the 
said recited bill Ol sale and the said convevance Irom the sald W il- 
liam B. Matthews to the said Lena Diller Carter, by the name of 

Lena C. Nickerson, to be null and void, and that the pre- 
20 tended title of the said Lena Diller Carter, otherwise called 
Lena C. Nickerson, shall be divested. 

L. ‘That your hon rable court will pkisS a& GecCres esi iblishing the 
trusts in favor of this complainant, as set forth in this bill, and di 
recting and requiring the respondents, William B. Matthews and 
Lena Diller Carter, sometimes called Lena ©. Nickerson, to convey 
the said lot two, in square one hundred and fourteen, and improve- 
ments thereon to this complainant or to trustees for her benefit and 
that of her child by a deed with apt and fit words to accomplish said 
vy a trustee, to be 


object, or directing such conveyance to be made 
appointed by your honorable court for that purpose 

5. That a receiver may be appointed by your honorable court to 
tuke charge of said house erected on said lot two, in square one hun- 
dred and fourteen, together with said lot, as well as said furniture 
in said house, and hoid the same subject to the further order of this 
court. 

6. That this suit may operate as a /is pendens and notice to subse- 
quent purchase-s, 

7. This complainant does expressly waive all answers by said de- 
fendants and each of them under oath LO the all rations In said bill. 

8. That the said respondents, Azor H. Nickerson,’ Lena 


21 Diller Carter. and William B. Matthews. truthful auswers 
make to the several inte rrogations to each i tiem prop rinded 


and hereinafter named; that said complainant does expressly waive 
all answers by said defendants and each of them under oath to said 
Interrog itioOns 

9. And your complainant prays that she may have such other and 
further relief in the premises as the nature of her case may require 
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tended and fraudulent bi!l of sale for all of said household and 
kitchen furniture and all of his personal property in the city of 
Washington of every kind and description; and complainant avers 
and charges, upon information and belief, that the respondent, Wil- 
liam B. Matthews, talked with and advised the said respondent, Azor 
H. Nickerson, in all matters touching the bringing of the pretended 
divorce suit in the city of Philadelphia, as well as in advising and 
the making and the preparation of the deed and bill of sale afore- 
said. Complainant furthers avers and charges, upon information 
and belief, and will prove that no sooner had complainant left for 
Europe than said respondent, Azor H. Nickerson, and his 
17 co-respondent, Lena Diller Carter, began and kept up a cor- 
respondence and were seen frequently in company together, 
and on one occasion at one of the springs in the State of Virginia. 
From the aforegoing facts and statements this complainant avers 
and charges the conspiracy between the said respondents, Azor H. 
Nickerson, William B. Matthews, and Lena Diller Carter, to be— 
First. To get this complainant abroad and out of the reach and 
knowledge of what was going on. 
2nd. That the said respondent, Azor H. Nickerson, was to procure 
a divorce from this complainant, with the knowledge and conni- 
vance of the respondents, William b. Matthews and Lena Diller 
Carter: 
3rd. That he was to dispose of all his property and put it in the 
hands of a trustee, who was to be the co-conspirator, William Bb. Mat- 
thews, so as to avoid the rights and trusts of this complainant. 
4th. That he was to marry the respondent, Lena Diller Carter ; 
and, 
oth. That he was to convey or cause to be conveyed all his prop- 
erty to the said Lena Diller Carter. 
18 8. This complainant is advised, informed, and so charges 
that the said bill of sale is illegal and void under the statute 
in such cases made and provided, in that she did not join in the 
execution of the same, and also that the said part of lot two, in 
square one hundred and fourteen, is in the hands of the said re- 
spondent, Lena Diller Carter, subject to the trusts as hereinbefore set 
forth, tor the benefit of this complainant, under the antenuptial 
contract between herself and the said Azor H. Nickerson, and that 
the said trusts can and will be enforced in equity. She is also ad- 
vised, believes, and so charges that as only a part of the said trust 
has been invested in lot two, square one hundred and fourteen, and 
that the said Azor H. Nickerson has no other property within the 
jurisdiction of this court ont of which the payment of the residue of 
said trust fund can be compelled, she is entitled, in your honorable 
court, tu seek forsuch payment of said residue out of said furniture. 
She is also informed and believes and so charges that no legal, 
moral, or other valuable consideration ever passed from the said 
Lena Diller Carter to the said Azor H. Nickerson or the said Wil- 
liam B. Matthews for said furniture or said part of lot two, and 
therefore the said conveyance and bill of sale, though in form, 
19 are absolutely null and void. Your complainant is further 
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informed and believes and charges that the said Lena Diller Carter 
was and is insolvent and without any property whatever. 

9. Your complainant further states that there was born of said 
marriage between the said Azor H. Nickerson and herself one child, 
now living, named Florence, and now twelve years of age. 

This complainant therefore prays— 

l. That the United States writ of subpoena may be issued out of 
your honorable court to the said respondents, Azor EH. Nickerson, 
William B. Matthews, and Lena Diller Carter, otherwise called Lena 
C. Nickerson, directed, commanding them and each of them to ap- 
pear and answer the allegations of this bill. 

2. That as the said respondent, Azor H. Nickerson, is out of the 
jurisdiction of this court an order of publication may be issued 
against him, notifying him to be and appear in this court and an- 
swer the allegations of this bill. : 

$3. That your honorable court will pass a decree declaring the 
said recited bill of sale and the said convevance from the said Wil- 
liam B. Matthews to the said Lena Diller Carter, by the name of 

Lena C. Nickerson, to be null and void, and that the pre- 
20 tended title of the said Lena Diller Carter, otherwise called 
Lena C. Nickerson, shall be divested. | 

t. That vour honorable court will pass a decree establishing the 
trusts in favor of this complainant, as set forth in this bill, and di- 
recting and requiring the respondents, William B. Matthews and 
Lena Diller Carter, sometimes called Lena C. Nickerson, to convey 
the said lot two, in square one hundred and fourteen, and improve- 
ments thereon to this complainant or to trustees for her benefit and 
that of her child by a deed with apt and fit words to accomplish said 
object, or directing such couveyance to be made by a trustee, to be 
appointed by your honorable court for that purpose. | 

5. That a receiver may be appointed by your honorable court to 
tuke charge of said house erected on said lot two, in square one hun- 
dred and fourteen, together with said lot, as well as said furniture 
in said house, and hold the same subject to the further order of this 
court. , 

6. That this suit may operate as a /is pendens and notice to subse- 
quent purchase-s. 

7. This complainant does expressly waive all answers by said de- 
fendants and each of them under oath to the allegations in said bill. 

8. That the said respondents, Azor Hl. Nickerson, Lena 
21 Diller Carter, and William B. Matthews, trathfal answers 

make to the several Interrogations to eachot them prop yrunded 
and hereinafter named ; that said complainant does expressly waive 
all answers by said defendants and each of them under oath to sai 
interrogations. 

9. And your complainant prays that she may have such other and 
further relief in the premises as the nature of her case may require 
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10. Lnte rrogations to be Answered hy Azor HT. Nickerson, One of the 
Respond nts to this Bill of Complaint. 


l. State all the real estate owned and possessed by you, individu- 
ally or jointly or in common with any one, on the 8th day of No- 
vember, 1881. : 

2. State where all of said real estate was or is located; if the same 
was improved or not; from whom you purchased said real estate, 
and how much you paid for It. 

3. Have you or not sold any part or portion of said real estate be- 
tween said Sth day of November and the 17th day of November, 
1881? If yea, state which lands, lots, or lots and improvements you 

sold; to whom sold; how much you received for same, and 
22 if the entire purchase-money has been paid how was the same 

paid—in money, by draft, or check; if by draft who was the 
drawer, drawee, and acceptor; if by check who was the maker, payee, 
and did you receive the money in cash or upon the draft or check ; 
from whom did you receive it, and upon what bank was or were said 
drafts or check made payable; in what bank did you deposit the 
same for collection or the proceeds arising.from said draft or check, 
and what have you done with said proceeds. Give the names of all 
the parties and the dates of the different transactions and all the 
particulars connected therewith. 

4. State specifically and with certainty how you spent all the 
money you received from the sale or sales made between the dates 
last above mentioned. State fully all the investments made by you 
with said money. Give the names of the parties you dealt with and 
the names of the banks or brokers with whom you had your trans- 
actions, and if you realized anything from said transactions state 
how much and what you did with ii. 

). If you were the owner of any personal property of any 

23 kind or description whatever between the dates aforesaid, state 

how and from whom you received it, how you invested the 

same, and where is the security. Give the names of the parties and 

the banks or brokers with whom you had the transaction or trans- 
actions, and where is the same now. 

6. State all the real estate owned and possessed by you, individu- 
ally, jointly, or in common with any one else, on the 16th day of 
November, 1881. 

7. State where the same was or is situated ; improved or unim-. 
proved ; the character of said improvements; from whom you pur- 
chased, and how much you paid for the same. 

$. Have you or not sold any part or parcel of said real estate be- 
tween the 16th of November, 1881, and the 21st of December, 1881? 
If you state which lands, lots, or lots and improvements, to whom 
sold, for how much ; if said purchase-money was all in cash, or by 
draft, or check, or note; if in cash, how was the same received; 

give the names of all the parties, and the bank or banks the 
2-4 same passed throngh; if by draft, state who was the drawer, 
drawee, acceptor, and through what bank or banks did said 
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draft pass. If by check, who was the drawer, payee, and upon what 
bank? If by note, who was the maker, payee, and endorser, if any, 
and upon what bank payable, where and with whom was said note 
deposited, and was the entire purchase-money finally received by 
vou? If so, how did you dispose of said money ? Give the names of 
the persons and the banks with whom you had the transactions. 

¥. If you received or was the owner of any personal property of 
any character or description whatever between the dates last above, 
fron whom did you receive it, how did you receive it, what did vou 
pay for it, and how have you disposed of thesame” Give the names 
of the persons and the banks with whom you had any transactions 
touching saidpersonal property 

10. From the 2lst day of December, 1881,down to and in- 

23 cluding the 2nd day of June, 1585, did you own or possess any 

real estate, individually or with any one else as joint tenants, or 

as tenants in common, or held by any one in trast for you or your 

benefit or subject to your order or disposal? If yea, state fully, par- 

ticularly, and in detail all the real estate so owned by you jointly 

or in common with others, or held by any one for you or for your 

benefit or subject to your order, between the dates last above men- 
lioned. | 

ll. If between the said dates last above mentioned you sold or 
disposed of in any way any of said real estate so held in either 
capacity, as indicated in the last above question, state how much, 
where the same is located, to whom sold, how much you received for 
the same, and how the same was paid for. -If in cash, where was 
thesame paid and by whom? Give the names of all persons or banks 
having anything todo with it. [f by check, who was the maker, payee, 
and payableat what bank? If by draft, who was the drawer, drawee, 
and acceptor, and upon what bank or persons was said draft pre- 

sented for acceptance or payment? Did you receive the en- 
2b tire sum for which said real estate was sold, and what did you 

do with said money? How did you invest the same—in what 
kind of security or property, and where are now said securities or 
property, the fruits of said investments? In whose hands or what 
banks or brokers are the same now? State the names of any and all 
persons, the names of all bankers and banks, the names of all brokers, 
and where each and all live, do business, or are located with ~' > 
you deposited your money, bonds, or stocks during the per! 
above named, giving the dates of the various transactions you had 
with them, each of them, or any of them. 

12. If you owned or possessed any personal property between the 
dates last aforesaid, how and from whom did you acquire it; when, 
where, and from whom did you get or receive the money to pur- 
chase the same? Give the names of the parties and the dates, and 
how have you disposed of the same, and for what sum, and to whom, 
giving the names of the parties. : 

13. If between the Sth day of November, LSSI, and the 2nd dav 
of June, 1883, vou were engaged in any way in speculating, 
or connected with any persons, or pools, or syndicate for the 
purpose of speculating, state when, where, and with whom ; 
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what banks and brokers you were so engaged or connected with ; 
how much you invested at each time and during the entire period 
above stated ; how much you realized or lost from said speculations, 
giving the exact suins and the time, the names of the persons or 
banks or brokers paying you the dividends or your interest or share 
in said investment, or the persons with whom you operated, and the 
banks or brokers where you made your deposit and drew your 
checks between the dates last aforesaid, and if you handed the money 
to any other person not a broker or banker for the purpose afore- 
said, give their names and residences; state also where you got 
the money in which you engaged in your v arious speculations men- 
tioned. 

14. How and from whom did you get or realize the money with 
which you purchased the house and lot known as No.7 Dupont 
Circle, being lot 2,in square114? State fully, specifically, and with 

certainty if said money was received, in whole or in part, by 
28 — draft; state the date of said draft, where the same was pay- 

able, who was the drawer, drawee, and acceptor, and did you 
get the proceeds upon any such draft. If upon a check, where was 
said check payable, the date, the maker, and payee, and did you get 
the money? If from any speculations in stocks, pools, syndicates, or 
otherwise, state the time, how much, from whom, and give the names 
of all parties, banks, and brokers so engaged or connected or inter- 
ested with you in any transaction whatever; give an itemized ac- 
count of all your transactions, of money spent, from whom you ob- 
tained it, and your losses. 


11 Jnterrogatory to be Answered by Lena Diller Carter. 


1. State what you know, of your own personal knowledge and not 
from information or belief, in what pools, syndicates, stocks, or other 
speculations said Azor H. Nickerson was speculating in between Ist 
day of June, 1880, and the 2nd day of June, 1883. Give the names 
of the persons, the banks, and brokers he was so engaged with in 
speculating ; the amount of money by him invested, together with 
the amounts realized or lost in said transactions. 


29 12. Interrogatory to be Answered by William B. Matthews, One 
of the Defendants. 


1. State, of your own personal knowledge and not from information 
or belief, the various speculations said respondent, Azor H. Nickerson, 
was engaged in between June 1, 1881, and the 2nd day of June, 1883; 
the character of said speculations, the names of the persons and 
banks or brokers with whom he was so engaged who were members 
of the various pools or syndicates with him, what stocks and other 
securities he was speculating in, the amount of his investments, how 
much he gained or lost by said speculations during the period afore- 
said. Give an itemized account of said transactions. 

The respondents to this bill of complaint are Azor H. Nickerson, 
Lena Diller Carter, William B. Matthews. 

EMMA C. D. NICKERSON. 
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W asHineaton, D. C., 70 wit: 


I do solemnly swear that I have read the aforegoing bill of com- 
plaint by me signed and know the contents thereof, and that the 
matters and things therein stated of my own knowledge are true, 
and that the matters stated therein upon information and belief I 
believe to be true. 

EMMA C. D. NICKERSON. 

J. J. JOHNSON, 


Sol’r for Complainant. 


30 Subscribed and sworn to before me the 29th day of May, 
A. D. 1884. 
7 L. 1. ONEAL, [sEAt.] 
Justice of the Peace, D. C. 


31 A. 
Deed. 

Book L, page 106; date, 24 May, 1870; con., $2,500; rec’d, 30 May, 
1870. 


George Hartness, Ist part, to A. H. Nickerson, 2d part. 


Grant, bargain, sell, alien, convey, and confirm all the following- 
described lands, to wit: All of blocks one hundred and forty-five 
(145) and one hundred and forty-six (146), in Couch’s addition to 
the city of Portland, in the county of Multnomah and the State of 
Oregon, together with all and singular the hereditaments and ap- 
purtenances : 

To have and to hold all and singular the above mentioned and 
described premises in fee simple absolute, together with the appur- 
tenances, forever. 

And the said George Hartness and his heirs, for the consideration 
aforesaid, the said premises in the quiet and peaceable possession of 
the said party of the second part against all and every person whom- 
soever lawfully claiming or to claim the same shall and will war- 
rant and defend. 

GEORGE HARTNESS. [sgEat.] 

Witnesses : 

P. W. GILLETTE, 
Rs TURNER. 


(U.S. R.S., two dollars, cancelled. ] 


STATE OF OREGON, A 
32 ( soe of Multnomah, ie 


Acknowledged by George Hartness before P. W. Gillette, a notary 
public, duly commissioned and qualified. 


SEAL a neiemenace, 


(U.S. BR. S., 5 ets., cancelled. ] 
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33 B. 
Deed. 


Book L, page 638; date, 19 Sept., 1870; con., $1,000; ree’d 4 Oct., 
1870. 


A. H. Nickerson and Emma D. Nickerson, his wife, to P. W. Gillette. 


Do bargain, sell, and convey the following-described premises, to 
wit: All of the north half of block numbered one hundred and 
forty-five (145), in Couch’- addition to the city of Portland, in the 
county of Multnomah, State of Oregon, as laid down on the recorded 
maps, plats, and surveys of said addition on file in the clerk’s office 
of Multnomah county, Oregon : 

To have and to hold the said premises, with their appurtenances, 
forever. 

And I, the said A. H. Nickerson, do hereby covenant that [ am 
the owner in fee simple of said premises, that they are free from all 
incumovrances, and that I will warrant and defend the same from 
all lawful claims whatsoever. 

A. H. NICKERSON. [skEat. 
EK. D. NICKERSON. — 
Witnesses : 
C. P. FERRY. 
A. 8S. GROSS. 
PU. 5S. R. S., $1.00, cancelled. ] 


STATE OF OREGON, 


County of Multnomah, { *°* 
34 _ Acknowledged on 20 Sept., 1870, by A. H. Nickerson and 
E. D. Nickerson, his wife, before— 
| NOTARIAL SEAL. | . A. 8. GROSS, 
Notary Public, Oregon. 
U. 
Deed. 
Book L, page 692; date, 19 Sept., 1870; con., $1,080; ree’d 17 Oct., 
1870. 
~ = 
A. H. Nickerson and Emma D. Nickerson, his wife, to H. R. Kineaid. - 


Do bargain, sell, and convey the following-described premises, to 
wit: All of the south half of block numbered one hundred and ! 
forty-five (145), in Couch’s addition to the city of Portland, in the 
county of Multnomah, State of Oregon, as laid down on the recorded 
maps, plats, and surveys of said addition on file in the clerk’s office 
of Multnomah county, Oregon: | 

To have and to hold the said premises, with their appurtenances, 
forever. 
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And I, the said A. H. Nickerson, do hereby covenant that I am 
the owner in fee simple of said premises, that they are free from all 
incumbranees, and that I will warrant and defend the same from 

all lawful claims whatsoever. 


35 A. H. NICKERSON. [fseat. 
E. D. NICKERSON. [seat. 


Witnesses : 
C. P. FERRY. 
A. 8S. GROSS. 
[U.S. R. S., $1.50, cancelled. ] 


STATE OF OREGON, 
County of Multnomah, 
Acknowledged on 20 Sept., 1870, by A. H. Nickerson and E. D. 
Nickerson, his wife, before— 
[ NOTARIAL SEAL. | A. S. GROSS, 
Notary Public, Oregon. 


} se: 


Deed. 
Book L, page 106; date, 24 May, 1870; con., $2,500; rec’d 30 May, 
1870. 


George Hartness, Ist part, to A. H. Nickerson, 2d part. 


See foregoing deed, given in full hereinbefore. 


36 D. 
Deed. 

Book L, page 565; date, 17 Sept., 1870; con., $1,600; rec’d 24 Sept., 
1870. 


A. H. Nickerson and Emma D. Nickerson, his wife, to J. B. Under- 
wood. 


Do bargain, sell, and convey the following-described premises, to 

wit: All of block one hundred and forty-six (146), in Couch’s addi- 
tion to the city of Portland, in the county of Multnomah and the 
State of Oregon : 

To have and to hold the said premises, with their appurtenances, 
forever. 

And I, the said A. H. Nickerson, do hereby covenant that I am 
the owner in fesimple of said premises, that they are free from all 
incumbrances, and that I will warrant and defend the same from 
all lawful claims whatsoever. 

A. H. NICKERSON. ear 
E. D. NICKERSON. [sEAL. 
W itnesses : 
C. P. FERRY. 
A. S. GROSS. 
(U.S. R. S.. $2.00, cancelled. } 
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STATE OF OREGON, ts 
County of Multnomah, { ~’ 


Acknowledged on 20 Sept., 1870, by A. H. Nickerson and Emma 
D. Nickerson, his wife, before— 
[ NOTARIAL SEAL. | A. S. GROSS, 
Notary Public, Oregon. 


37 | (1.) E-. 
Deed. 
Book L, page 665; date, 10 Oct., 1870; con., $2,750; ree’d 11 Oct., 
1870. 
James Miner and —— Miner, his wife, to J.S. Walker and A. H. 
Nickerson. 


Do bargain, sell, and convey the following-described parcels of real 
estate, to wit: Allof the town lots situate within Couch’s addition to 
the city of Portland, Oregon, and described on the maps and plats 
of said addition as lots No. three (8), 6, and 7, in block No. 24, 
with the appurtenances: 

To have and to hold the same, with all the privileges and appur- 
tenances, forever; and we do covenant with the said J.S8. Walker and 
A. H. Nickerson and their legal representatives forever that the 
suid premises are free froin all incumbrances, and that said James 
Miner will warrant and defend the same to the said J. 8. Walker 
and A. H. Nickerson and their heirs and assigns forever against the 
lawful claims and demands of all persons whatsoever. 

JAMES MINOR. He s. 
SARAH J. MINOR. | L.s. 
Witnesses : 
r. ©. MURPEY. 
CHAS. A. BALL. 


[U.S. R. S., $3.00, cancelled. ] 


38 (3.) 


STATE OF OREGON, | 


Multnomah County, { os 

This certifies that on this 10th day of October, 1870, before me, 
the undersigned, personally appeared the within-named James Minor 
and Sarah J. Minor, known to me to be the persons described in and 
who executed the within instrament, and acknowledged the same to 
be their free act and deed; aud Sarah J. Minor, wife of said James 
Minor, on a private examination made by me, separate and apart 
from her said husband, acknowledged to me that she executed the 
same freely and voluntarily and without fear or compulsion from 
any one. 
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In witness whereof I hereunto set my hand and seal the day and 
year last above written. 
[NOTARIAL SEAL. | CHARLES A. BALL, . 
Notary Public. 


(5.) F. 
Deed. 


Book M, page 13; date, 29 Oct., 1870; con., $2,000; rec’d 29 Oct., 
1870. 


Lewis M. Starr and E. J. Starr, his wife, to J.S. Walker and A. H. 
Nickerson. 


Do bargain, sell, and convey the following-described parcel of 
real estate, to wit: Lots four (4), five (5), and eight (8), in block 
39 twenty-four (24), in Couche’s addition to the city of Portland, 
in Multnomah county, State of Oregon, according to the maps 
of said city: 
To have and to hold the same, with all the privileges and appur- 
tenances, forever. 
And we do covenant with the said Walker and Nickerson and 
their legal representatives forever that the said premises are free 
_- from all incumbr: ances, and that we will warrant and defend the 
same to the said Walker and Nickerson, their heirs and assigns, for- 
ever against the lawful claims and demands of all persons whatso- 
ever claiming by, through, or under us. 
LEWIS M. STARR. [L.s. 
Mrs. E. J. STARR. Ht + 
Witnesses : 
R. R. WILLIAMS. 
JAMES B. UPTON. 


[$2.00 stamp, cancelled. ] 


STATE OF OREGON, } os 
mene, f°" 


This certifies that on this 29th day of October, 1870, before me, 
the undersigned, personally appeared the within- named L. M. Starr 
and KE. J. Starr, known to me to be the persons described in and who 
executed the within instrument, and acknowledged the same to be 
their free act and deed, and E. J. Starr, wife of said L. M. Starr, on 

a private examination made by me, separate and apart from 
40 hersaid husband, acknowledged to me that she executed the 

same freely and voluntarily and without fear or compulsion 
from any one. 

In witness whereof I hereunto set my hand and seal the day and 
year last above written. 

[NOTARIAL SEAL. | JAMES B. UPTON, 
Notary Public for Multnomah County, State of Ove. egon. 


: 3—881 
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G. 
Deed. 

Book N, page 256; date, 2 Nov., 1867; con., $150; ree’d 10 Dec. 
1870. 


C. Bills, sheriff of Multnomah county, in the State of Oregon, Ist 
part, to John S. Walker and A. H. Nickerson, 2d part. 

Whereas by virtue of an execution issued out of the circuit court 
for the county aforesaid, in said State, under the seal of said court, 
on 23 Feb., 1867, at the suit of L. M. Starr, plaintiff, and against 
Samuel Farman, defendant, directed and delivered to the then sheriff, 
commanding him that out of the personal property of the said de- 
fendant, and, if sufficient personal property of the said defendant 
could not be found, then out of the real property belonging 
to said defendant, on a day in said writ mentioned, to wit, 
11 Feb., 1867, on -which day said judgment was duly docketed 

in said court,or at any time afterwards, he, the said sheriff, 
41 should cause to be made certain moneys in said writ speci- 

fied, he, the then sheriff, did levy on and seize all the estate, 
right, title, and interest which the said defendant so-had of, in, and 
to the said premises {hereinafter conveyed and described, and on 
2 April, 1867, sold the said premises at public auction at the court- 
house door of said county, having first given public notice of the 
time and place of such sale according to Jaw, at which sale the 
said premises were struck off to L. M. Starr, who has transferred 
and assigned his right and claim to John 8S. Walker and A. H. Nick- 
erson for the sum of $150, he being the highest bidder and that 
being the highest sum bidden therefor. 

And whereas the said sale was, on 29 July, 1867, by an order 
of the said court, duly confirmed and more than sixty days have 
elapsed since the confirmation of said sale, and the said sale of said 
premises remains unredeemed : 

Now, therefure, by virtue of the said writ and the pursuance of 
the act in such cases made and provided, and in consideration of the 
sum of money so bid, — bath sold and doth grant and convey all the 
estate, right, title, and interest which the said defendant bad on 

the said 11th day of February, one thousand eight hundred 
42 and sixty-seven, or at any time afterwards, of, in, or to that 

certain piece or parcel of land known and described as lots 
Nos. (4, 5, and 8) four, five, and eight, in block No. (24) twenty-four, 
of Couch’s addition to the city of Portland, in Multnomah county, 
State of Oregon : 

To have and to hold the said above-mentioned premises as fully 
aid absolutely as the said party of the first part, as sheriff as afore- 
said, can or ought to by virtue of the said writ and the law relating 


thereto. 
C. BILLS, [seat.] 
Sheriff of Multnomah County, Oregon. 


W itnesses : 
GEO. H. DURHAM. 
JOHN P. WARD. 


A NR mee RIA 
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STATE OF OREGON, 98 : 
County of Multnomah, 5 wy 


Acknowledged on 29 Oct., 1870, by C. Bills, sheriff of said county 
of Multnomah, before— 
[ NOTARIAL SEAL. ] GEO. H. DURHAM, 
Notary Publie for Oregon. 
(U.S. R., .05c., cancelled. ] 


H. 
Deed. 
Book P, page 500; date, 4 Nov., 1871; con.,$27; ree’d, 10 Nov., 1871. 
Henry Weber to John S. Walker and A. H. Nickerson. 


43 Do remise, release, and forever quitelaim the following- 
described real estate: Lots numbered five (5), six (6), and 
seven (7), in block twenty-four (24), Couch’s addition to the city of 
Portland, county of Multnomah, and State of Oregon, together with 
all and singular the appurtenances and c.: 
To have and to hold the said premises forever. 
HENRY WEBER. SEAL. | 
ROSANA WEBER. ona 
Witnesses : 
JOHN C CARROLL. 
G. E. WITHINGTON, Jr. 


[ UD. 8. BR. 8S., 50c.. cancelled. ] 


STATE OF OREGON, } 
P P 88 
County, j 


This certifies that on this the 8th (eight-) day of November, 1871, 
before me, the undersigned, a notary public, personally appeared 
the within-named Henry Weber, known to me to be the person de- 
scribed in and who executed the within deed, and acknowledged 
that he executed the same; and Rosanna Webber, wife of said 
Henry Webber, on being examined separate and apart from her said 
husband, acknowledged to me that she executed the same freely and 
without fear or compulsion from any one. 

In witness whereof I hereunto set my hand and seal this eight- 
day of November, 1871. 

[ NOTARIAL SEAL. | JOHN C. CARROLL, 
Notary Public, Multnomah County, Oregon. 


: 
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Decree. 
In Cireuit Court. 
Journal 9, page 599; date, 26 March, 1874; judgment roll 4938. 


A. H. Nickerson, Plaintiff. 
vs. 


Percy WaALKER’and SHERMAN W. WaLKER, Minor Heirs of John 
W. Walker, Deceased 


Decree setting apart all of lots 7 & 8 and north half of lot 6, in 
block 24, Couch’s addition to Portland, Multnomah county, Oregon, 
to the plaintiff, and all of: lot 3 and south half of lot 6 and south 
half of lot 4,in said block, to defendant, Percy Walker, and all of 
lot 5 and north half of lot 4,in said block, to defendant, Sherman W. 


Walker. 


Decree. 
In Cireuit Court. 
Journal 14, page 441; date, 20 June, 1878; judgment roll 6373. 


A. H. Nickerson, Plaintiff, 
Us. 


Percy WALKER and SHERMAN W. WALKER, Minor Heirs of Jolin 
H. Walker, Deceased, Defendants. 


Decree setting apart all of lots 7 and 8 and north half of lot 6, in 

block 24, Couch’s addition to Portland, Multnomah county, 

45 Oregon, to the plaintiff; and all of lot 3and south half of lot 

6 and south half of lot 4,in said block, to defendant, Perey 

Walker; and all of lot 5 and north half of lot 4, in said block, to de- 
fendant, Sherman W. Walker. 
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K. 
Decree. 
In Cireuit Court. 
Journal 15, page 95; date, 30 Oct., 1878; judgment roll 6465. 

P ? —_—TT 

A. H. Nickerson, Plaintiff, 
v8. 

Percy WALKER and SHerMAN W. Waker, Minor Heirs of John 
H. Walker, Deceased, Defendants. 

Decree setting apart lots 7 and 8 and north half of lot 6,in block 24, 
Couch’s addition to Portland, Multnomah county, Oregon, to the 
plaintiff; and all of lot 3 and south half of lot 6 and south half of 
lot 4, in said block, to defendant, Perey Walker; and all of lot 5 and 
north half of lot 4, in said block, to defendant, Sherman W. Walker. 

L. 
Deed. 
sm a 
Book 50, page 436; date, 9 Nov., 1881; con., $2,000; rec’d 29 Dec., 
1881. 
A. H. Nickerson and Emma D. Nickerson, his wife, to Margaretta 
Marshall. 
46 Do grant, bargain, sell, and convey the following-described 
parcel of real estate, situated in the city of Portland, county 
of Multnomah and State of Oregon, to wit: The north north half of 
lot numbered six (6), in block numbered twenty-four (24), of Couch’s 
addition to said city of Portland, together with the appurtenances, 
XC. : 

To have and to hold the same forever; and I, said A. H. Nicker- 
son, do covenant with the said Margaretta Marshall and her legal 
representatives forever that the said real estate is free from all in- 

= cumbranees, and that I will warrant and defend the same to the said 
SS Margaretta Marshall, her heirs and assigns, forever against the law- 


ful claiins and demands of all persons whatsoever. 
A. H. NICKERSON. 
EMMA D. NICKERSON. 


Signed, sealed, and delivered in presence of— 
WM. J. ARMSTRONG. 
WILMER W. WETZEL. 
Witnesses as to A. H. Nickerson. 


EMMA '‘C. D. NICKERSON Ys. 


Signed, sealed, and delivered in presence of— 
PAUL DRUCKMUTH, of Dresden, 
CARL SCHRODER, of Dresden, 

As to Emma D. Nickerson. 


District OF COLUMBIA, a 
+ . a . > BS 
County of Washington. | 


47 This certifies that on this ninth day of November, A. D. 
1881, before me, the undersigned, a commissioner of deeds 
for the State of Oregon, residing in the city of Washington, District 
of Columbia, personally appeared the within and above named A. 
H. Nickerson, who is known to me to be the identical person de- 
scribed in and who executed the within instrument, and ackowl- 
edged to me that he executed the same freely and voluntarily for 
the uses and purposes therein mentioned. 
In testimony whereof I have hereunto set my hand official seal 
the day and year last above written. 
[Seal Commissioner of Deeds. ] 


JOHN E. BEALL, 
A Commissioner of Deeds for the Stale of 
Oregon in and for the District of Columbia. 


Kincpom oF Saxony, City of Dresden: 


This certifies that on the twenty-sixth day of November, A. D. 
1881, before me, the undersigned, a United States consul residing in 
the Kingdom and city above named, personally appeared Emma D. 
Nickerson, who is known to me to be the identical person described 
in and who executed the within instrument, and acknowledged to 
me that she executed the same freely and voluntarily for the uses 

and purpose therein mentioned. 


48 In testimony whereof I have hereunto set my hand and 
official seal the day and year last above written. 
[ CONSUL SEAL. ] M. T. MASON, 
U. 8. Consul. 
M. 
t 
Deed. 
Book 52, page 41; date, 17 Nov., 1881; con., $5,000; ree’d 10 Jan’y, 
1882. 


A. H. Nickerson and Emma D. Nickerson, his wife, to Aaron Meier. 


Do grant, bargain, sell, and convey described parcel of real estate, 
to wit, situated in the city of Portland, county of Multnomah and 
State of Oregon, to wit: Lot numbered (7) seven, to block numbered 
(24) twenty-four, of Couch’s addition to said city of Portland, together 
with the appurtenances, &c. : 

To have and to hold the same forever. 


Wes 
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And I, said A. H. Nickerson, do covenant with the said Aaron 
Meier and his legal representatives forever that the said real estate 
is free from all atte semen and that I will warrant and defend 
the same to the said Aaron Meier, his heirs and assigns, forever 
against the lawful claims and demands of all persons whoso- 


ever. 


49 A. H. NICKERSON. L. 8. 
EMMA D. NICKERSON. [t. s. 


Signed, sealed, and delivered in presence of— 
WILMER U. WETZEL, 
THOS. SHERIDAN, 
As to A. H. Nickerson. 


Signed, sealed, and delivered in presence of— 
PAUL DRUCKMUTH, of Dresden, 
CARL SCHRODER, of Dresden, 

As to Emma D. Nickerson. 


District or CoLuMBIA, | ie 
City and County of Washington, j ~’ 


This certifies that on this seventeenth day of November, A. D. 
1881, before me, the undersigned, a commissioner of deeds for the 
State of Oregon in and for the District of Columbia, residing in 
Washington, D. C., personally appeared the within-named A. H. 
Nickerson, who is known to me to be the identical person described 
in and who executed the within instrument, and acknowledged to 
me that he executed the same freely and voluntarily for the uses 
and purposes therein mentioned. 

In testimony whereof | have hereunto set my hand and affixed 
my official seal the day and year last above written. 

[Seal Commission- of Deeds. ] 
JOHN E. BEALL, 
50 A Commissioner of Deeds for the State of Oregon 
— and for the District of Columbia. 


KINGDOM OF SAxony, City of Dresden : 


This certifies that on this second day of December, A. D. 188], 
before me, the undersigned, a consul of the United States for the 
Kingdon and city aforesaid, personally appeared the within-named 
Kmima D. Nickerson, who is known to me to be the identical per- 
sou described in and who executed the within instrument, and 
acknowledged to me that she executed the same freely and volun- 
tartly for the uses and purposes therein mentioned. 

ln testimony whereof [I have hereunto set my hand and affixed 
niy official seal the day and year last above written. 

[U. S. Consul Seal. } 
M. T. MASON, 
U. S. Consul. 
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N. 
Deed. 


Book 53, page 39; date, 22 Dec., 1881; con., $5,000; ree’d 9 Feb., 
1882. 


A. H. Nickerson and Emma Derby Nickerson to Margaretta Mar- 
shall. 


Do bargain, sell, and convey the following-deseribed parcel of real 

estate, to wit: All of lot eight, in block numbered twenty- 

51 four (24), of Couch’s addition to the city of Portland, in the 

county of Multnomah and the State of Oreghn, and more 

particularly described in the surveys and plats of said addition ‘as 

recorded in the record of deeds for said Multnomah county, together 
with the appurtenances, «ec. : 

To have and hold the same forever. 

And we do covenant with the said Margaretta Marshall and her 
legal representatives forever that the said real estate is free from 
all incumbrances, and that we will warrant and defend the same to 
the said Margaretta Marshall, her heirs and assigns, forever against 
the claims and demands of all persons whatsoever. 

A. H. NICKERSON. [t.s. 
2. D. NICKERSON. — [L. *, 


| teenie 
— 


Executed in the presence of— 
JOHN E. BEALL. 
HENRY KLINGE. 
As to A. H. Nickerson. 
PAUL DRUCKMUELLER, of Dresden, 
CARL SCHRODER, of Dresden, 


As to Emma Derby Nickerson. 


District OF COLUMBIA, eo 
County of Washington, 


This certifies that on the twenty-second day of December, 1881, 
before me, the undersigned, a commissioner of deeds for the State of 
Oregon, residing in Washington, D. C., personally appeared the 

within-named A. H. Nickerson, who is known to me to be the 
52 identical person described in and who executed the within 

instrument, and acknowledged to me that he executed the 
same freely and voluntarily for ‘the uses and purposes therein 
mentioned. 

In testimony whereof I have hereunto set my hand and official 
seal the day and year last above written. 


[Commissioner’s Seal. ] 
; JOHN E. BEALL, 
A Commissioner of Deeds for the Staie of Oregon 
in and for the District of Columbia. 


a 
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KINGDOM OF SAXONY, | _. 
City of Dresden, ae 
This certifies that on this tenth day of January, 1882, before me, 
the undersigned, personally appeared the within-named E. D. Nick- 
erson, known to me to be the person described in and who executed 
the within instrument, and acknowledged to me that she executed 
the same, and she, said E. D. Nickerson, wife of A. H. Nickerson, 
and on an examination made by me separate and apart. from her 
said husband, acknowledged to me that she executed the same freely 
and voluntarily and without fear, coercion, or compulsion from any 
one. 
In testimony thereof [ have hereunto set my hand and official 
seal the day and year last above written. 
fU.S. Consulate Seal ] 
J. N. T. MASON, 
U.S. Consul. 


~ 


53 Subpwnato Ans. Issued May 31,1884; Returned June 14, 1884. 
In the Supreme Court of the District of Columbia. May 31, 1884. 


Emma C. D. Nickerson, Complainant, 
against - No. 9027, Eq. Doc. 24. 
Azor H. Nickerson et al., Defendauts. } 


The President of the United States to Azor H. Nickerson, Lena 
Deller Carter, alias Lena C. Nickerson, William B. Matthews, de- 
fendants: 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. Kk. Cartter, chief justice. 

: R. J. MEIGS, Clerk, &c., 
| SEAL. | By M. A. CLANCY, Aas’t Clerk. 


Marshal's Return. 
Served Lena Diller Carter, alias Lena C. Nickerson, and William 


B. Matthews June 2, 1884. Azor H. Nickerson not to be found. 
CLAYTON McMICHAEL, Marshal. 
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54 Answer of Defendant, Azor H. Nickerson. Filed Sept. 2d, 1884. 
In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 
Us. N ( eed 
. y ae O. 9027 . 
Azor H. Nickerson, WILLIAM B. MArruews, and LENA 
DILLER CarTER, Defendants. 


Separate answer of defendant, A. H. Nickerson. 


The separate auswer of the defendant, Azor H. Nickerson, to the 
bill of complaint in the above-entitled cause. 


This defendant, saving and reserving all and all manner of ex- 
ceptions to the bill for and on account of its manifold errors and 
iniperfections, &c., nevertheless, for answer to the same, or to so much 
thereof as he is advised it is proper that he should answer, answer- 
ing, says: 
Ist. First. This defendant denies that the city of Washington, in 
the District of Columbia, is or ever has been his legal residence or 
domicil, and says that from August 17th, 1861, to June 28th, 1882, 
he was an officer of the United States Army, and during that time 
was stationed at various places in the different States and Territories, < 
but that he gained thereby no legal residence at any of the 
55 places aforesaid, including the city of Washington; that he 
never had any legal residence, except in the States of Ohio 
and Pennsylvania, and that in the year 1865 he formally changed 
his residence from the State of Ohio to the State Pennsylvania ; 
that on the 28th day of June, 1882, he was, at his own request, 
retired from active service, and ordered to proceed to his home, to 
report thence by letter to the Adjutant General of the Army ; that 
he did so proceed to his home in the city of Philadelphia, in the 
State of Pennsylvania, and on the first day of July, 1882, he did so 
report from his home in that city, which is now his legal residence ; 
that in the meantime he has spent his time in Washington and 
New York cities and elsewhere, as his business, health, or pleasure 
prompted him to do; that by and with the permission which he 
had from the Secretary of War he left the limits of the United States 
and came to the Dominion of Canada, and since the 2nd day of 
June, 1883, he has been living in the Dominion of Canada, where, for 
the benefit of his failing health, he still remains and is now under- 
going medical treatment, and he denies that he is a fugitive from 
justice. 3 
2nd. Second. This defendant admits that he was married to the 
complainant at the time and place specified, but he denies and says 
it is false that always since that time she has been his 
5b lawful wife, as will be hereinafter more fully set forth. 
3rd. Third. This defendant says that for many years and in 
many places, including Portland, Oregon, and Washington, D. C., 
he has bought and sold real estate, lands, stocks, bonds, and other 
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interests as his means permitted and opportunities offered ; that he 
ulways used his own money for this purpose, and that he never re- 
ceived a dollar of money or property from the complainant on any 
account whatever, and he denies that at any time or place, either be- 
fore or after his marriage with the complainant, that he ever, ver- 
bally or in writing or in any manner whatsoever, promised the com- 
plainant or any one else or that he ever agreed with her or with 
any one else to reserve any portion of his property or real estate in 
Portland, Oregon, or elsewhere as a merriage portion or settlement 
or as a trust fund for the benefit of the said complainant and the 
children she claims to have anticipated ; no such conversation or 
any of a like character or effect ever occurred between this defend- 
ant and complainant or any one else, and all statements to that effect, 
from whatever source, are absolutely and unqualifiedly false; and, 
further answering, this defendant says that at no time or place, 
either before or after his marriage to the complainant, either 
57 verbally or in writing or in any manner whatsoever, did this 
defendant ever promise and agree with the complainant or 
with any one else to convey blocks numbered one hundred and 
forty-five (145) and one hundred and forty-six (146) in Couch’s ad- 
dition to the city of Portland, or either of said blocks, or any prop- 
erty whatsoever, real or personal, to the complainant, at any time 
before or after her marriage to this defendant, as a marriage portion 
or settlement for the benefit of herself and her children, should any 
be born of said marriage, or for any purpose or upon any trust what- 
soever ; or did this defendant ever promise and agree with the eom- 
plainant that he would erect thereon a suitable dwelling- house for 
« home for herself and children, or that he would ereet thereon any 
dwelling-house at all for any purpose whatever, and at no time or 
‘place, either before or after his marriage to the complainant, either 
verbally or in writing or in any manner whatsoever, did this de- 
fendant ever promise and agree with the complainant or with any 
one else that, if the complainant should so elect, they would sell 
said two blocks of land and reinvest the proceeds arising therefrom 
in other lots in said city of Portland which complainant might 
think would advance more rapidly in value; or did this de- 
fendant ever promise and agree with the complainant:or with 
any one else to regard, consult, follow, or obsérve the 
58 wishes of the complain ant as to the sale of said lots or of 
either of them, or as to reinvesting the proceeds arising there- 
from; or did this defendant ever promise and agree with the com- 
plainant that said reinvestment should be held upon trusts, as alleged 
in the bill of complaint, or upon any trusts whatsoever; or did this 
defendant ever promise and agree with the complainant to reinvest 
the proceeds arising therefrom or to dispose of such reinvestment, 
or that when the said reinvestment shall be dis posed of, either be- 
fore or after having advanced to a value sufficient to pay for such a 
home, the proceeds thereof should be applied exclusively or at all 
to the purchase of such home; or did this defendant ever promise 
and agree with the complainant to invest any of his property or the 
proceeds of any of his property or the proceeds of any reinvestment 
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of any of his property in any home whatsoever or upon any trust 
whatsoever, or to invest the same in any manner for the benefit of the 
complainant or of the children whom she appears to have antici- 
pated. Nosuch conversation or any of a like character or effect 
ever occurred between this defendant and the complainant or any 
one else, and all such allegations in the bill of complaint are false 

from beginning to end, and all statements to that effect, from 
59 whatsoever source, are also and unqualifiedly false. And, 

further answering, this defendant denies that he ever said 
that he contemplated building a house in Portland, Qregon, and says 
that the blocks upon which the complainant alleges he said he should 
build were in an undesirable location for residence purposes; had 
been an old brick yard, with unhealthy surroundings, and they 
were bought to sell and were sold as soon as the price offered was 
satisfactory, and without reference to any desire to invest elsewhere. 
Still further answering, this defendant says that he recollects that 
the mother of the complainant, Mrs. Celia D. Kenney, visited Port- 
land, Oregon, at about the time specified, and that in conversation 
with him she mentioned the following as the objects of her visit, viz: 
She said that her sister, Mrs. Trevett, was living very unhappily with 
her husband and she was going to try and persuade her to separate 
froin him and get a divorce. Second. She had heard that there were 
good opportunities for investing in real estate in Portland, Oregon, 
and if she saw any such opportunities she thought it might be possible 
to get her husband to invest, and, besides, she said she wanted to see 
what sort of a man he was whom her daughter purposed to marry; 
and the said Mrs. Trevett did afterwards separate from her husband 

and went to Europe, where for more than ten or twelve years 
60 she has resided while her husband remained and, this de-. 

fendant believes, still remains in Portland, Oregon. This de- 
fendant did not at any time or place ever inform the complainant’s 
mother, the said Mrs. Celia D. Kenney, that this defendant had 
promised and agreed with the complainant that if the complainant 
would marry him he would immediately after marriage convey the 
siid blocks of ground or any other property to the complainant as 
a marriage settlement, or would hold them as trustee for the com- 
plainant’s separate benefit; nor did he ever inform the said Mrs. 
Celia D. Kenney that if they were at any time sold the proceeds 
should be invested in other property, to be held in like manner for 
complainant’s separate benefit; nor did he ever inform the said. Mrs. 
Kenney that when said blocks of ground or any other lots purchased 
in lieu thereof should be finally sold the proceeds arising therefrom 
siould be invested in the name of and for the sole and separate 
benefit of the complainant and her children. No such conversation 
or any of like character or effect ever occurred, nor did this defendant 
ever make any such statements or any statements of like character 
or effect to the said Mrs. Celia D. Kenney or to any oneelse. Indeed, 
nothing was ever said to this defendant by the said Mrs. Celia D. 

Kenney or by any one else about any marriage portion or 
61 settlement, and had Mrs. Kenney mentioned such a subject 

this defendant would undoubtedly have asked her what would 
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be the amount of her daughter's dot. But no marriage portion, 
fund, settlement, dot, or trust was ever mentioned to this defendant, 
and he never heard of such intimation until after the commencement 
of the proceedings in equity cause No. 8613 in this court, and then 
only in the wilfully false and perjured statement of the complainant, 
who well knows that this defendant never had in his possession or 
trust any money or property of value of which he could have de- 
frauded her, even had he been so disposed ; and this defendant says 
that it is true that the said lots never were conveyed to trustees for 
the complainant’s benefit; and he says neither the complainant nor 
uny one else ever suggested any such thing; and he says it is true 
that the title to the same remained in this defendant; and he says 
the complainant never suggested any change in the title to said lots, 
nor did she ever have any equitable interest in said lots, as now pre- 
tended by her, nor was there ever any such promise or agreement as 
alleged. 
4th. Fourth. The defendant admits that he sold the blocks speci- 
fied, and that he purchased lots in the location and at about the 
times stated, but he denies that the purchase-money was from 
any trust fund or marriage portion or settlement, either 
62 express or implied, and he says that the purchase-money was 
his own; that he had realized a sum of money from the sale 
of lands in the Puget Sound Homestead Association, of which he 
was nearly a half owner, and from other sources, and it is his im- 
pression that the money with which said lots were purchased was 
derived from this source. The sales were made, not because com- 
plainant so elected or desired, but because this defendant realized a 
profit, and the investments were made because he expected to sell 
again ata profit. The complainant did not purchase or select the 
lots that were bought, nor did she have anything to do with the 
selection of or purchase of said lots, nor was she consulted as to the 
same or as to the judiciousness of the purchase of said lots or as to the 
advisability of making an investment in the same, nor did she have 
any voice in the matter whatsoever; but whether any part of the same 
funds were used in the payment for the purchase or whether the funds 
used were exclusively those realized from the sale of other lands in 
the Homestead Association he is unable to say positively, as he has 
no reason to and did not keep separate bank accounts, as he would 
have done had he been the trustee of a marriage portion or settle- 
mentor other trust fund. This defendant says that he asked 
63 John S. Walker, an officer in the army, to join him in the 
purchase of said lots because they were in a location where, 
if during the ownership they were required to fill the lots and grade 
the streets, the expense would greatly exceed the original purchase- 
money, and he was afraid he could not carry it alone; that, if possi- 
ble, they would sell them as soon as certain railroad improvements 
were made and before the street improvements were ordered; that 
soon after, and before a sale could be effected, this defendant was 
ordered to Arizona for duty, and the said joint owner, Walker afore- 
said, was ordered to Alaska, he being a paymaster in the army, and 
that while on this trip the steamship upon which he, the said 
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Walker, and his wife were passengers, viz., the “ George S. Wright,” 
was lost with all on board, including the said Walker and his wife, 
and the said joint interest of Walker’s then vested in his minor 
heirs, and no sale of the property could be effected until this defend- 
ant has sued for and obtained a decree of partition. In the mean- 
time the streets were ordered to be filled and paved, and the lots 
being upon low ground, where standing water accumulated, they 
were observed to be filled, and this defendant was obliged to make 
payments thereon far exceeding the original amount of the pur- 
chase-money thereof, and, finally, in 1878, this defendant succeeded 

in selling the lots,and when the deeds were made out and for- 
64 warded the purchaser discovered a flaw in the proceedings for 

partition, and thesale was defeated until another decree of the 
court could be obtained ; but the complainant had willingly and freely, 
without any conditions, signed the deed, and owing only to the cir- 


cumstances above mentioned the property was not finally disposed 


of until after this defendant had been ordered to duty in Washing- 
ton, and when said lots were disposed of this defendant used the 
money derived from the sale as he used all other money belonging 
to him, in such manner and in such speculations as he thought 
best ; and this defendant avers that the decree of partition was made 
as above stated. 

And, further answering, this defendant denies that said lots or 
any of them were held by him under any such agreement or trust 
as is alleged. He denies and says that it is false that these sales and 
investments or any other sales and investments made by him were 
made in pursuance of the said alleged agreement and understand- 
ing between him and the complainant or in pursuance of any 
promise, agreement, or understanding with the complainant of a 
like character or effect; and he denies and says that it is false that 
he ever made any agreement or promise with the complainant or 

had any understanding with the complainant in relation to 
65 these sales or in regard to any other sales or investments 

made by him either verbally or in writing, either expressedly 
or impliedly. 

Sth. Fifth. This defendant admits that he sent deeds for the lots 
specified as situate in Portland, Oregon, for the complainant to sign 
and execute, and he says that she did sign and execute the same 
freely and voluntarily ; but le denies and says that it is absolutely 
and unqualifiedly false that the said lots or that the money received 
by him as the proceeds of the said sales were then or ever subject to 
any antinuptial or post-nuptial agreement, or promise, or trust, or 
that any such agreement, or promise, or trust between him and the 
complainant ever subsisted, and never having subsisted was never 
the subject of conversation between this defendant and the com- 
plainant, nor did he ever write, or say, or do anything to deceive or 
that could have deceived the complainant into believing that he 
was going to consummate or carry out any such promise, agree- 
ment, understanding, or trust or to lead her to suppose that any 
such existed ; and he says that the statement that the complainant 
suw by the consideration mentioned in said deeds (twelve thou- 
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sand dollars) that the said lots had sufficiently advanced in value 
to accomplish the object for which she falsely says that said 
66 lots have been purchased is false, in that the half lot was sold 
first, one of the others afterwards, and the remaining one 
some time subsequently, all at different times, to different persons, 
and neither sale having any reference to the others, and separate 
deeds for the same were executed at different times without reference 
to each other; and he further says that more than three vears prior 
to the signing of these deeds the complainant, as before stated, signed 
and with this defendant executed a deed conveying all of these 
same lots which had been sold by this defendant to one George 
James for the total consideration of four thousand five hundred 
dollars, which sale was, as before stated, defeated only by the dis- 
covery then made of a defect or irregularity in the proceedings of 
the court in granting the decree of partition between the interests of 
the minor heirs of John S. Walker aforesaid and this defendant, a 
defect which was remedied by the subsequent decree or decrees 
granted in 1878 and referred to in the 4th section of the complain- 
ant’s bill. 
6th. Sixth. This defendant admits that he received moneys for 
the sales of lots situate in Portland, Oregon, at about the times 
specified, and that the amount was between ten and twelve thousand 
dollars, bat the exact amount he does not and cannot now 
67 state, the agent who sold them having charge of all of his 
real estate in Oregon and the Territory of Washington, and 
the commission for the sales, for the care of the same, the pay- 
ment of taxes, street improvements, and other expenses being some- 
times paid by money sent by this defendant and sometimes by being 
deducted from funds in the hands of said agent, but this defendant 
denies and says that it is false that the money received by him on 
account of such sales or on any other account whatever was ever 
subject to any agreement, trust, or antinuptial promise whatever, 
and he denies and says ; that it is false that there ever was made or 
subsisted any such antinuptial contract, agreement, or promise in 
regard to any money, lands, or hereditaments, real or personal, and 
he says that he never heard of any such agreement, trust, or promise 
until after the commencement of the said suit in equity cause No. 
8613 in this court, and then only in the false statements of the com- 
plainant; and, further answering, this complainant admits that he 
purchased the premises numbered: seven (7) Dupont Circle, Wash- 
Ington, D. C., at the time and for the amount specified, but 
he says that he did not make said purchase wrongfully or 
fraudulently or with any intent to deprive the complainant 
of any benefit of any trust fund or estate or with any 
68 intent or view of carrying out any conspiracy whatever, and 
he denies and says it is false that the purchase-money was 
derived from the sale of lots in Portland, Oregon, or that the money 
was from any trust fund or estate or subject to any promise or agree- 
ment whatever, and he says that the purclase-money belonged to 
himself and was realized from the purchase and sales of ‘stocks 
and bonds in which this defendant was then dealing, and that he 
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belonged to a pool in Washington, D. C., for the purchase and sale 
of stocks and bonds; that he also dealt on his separate account 
(with two or more banking-houses in Washington, D.C.) in stocks 
and bonds, and was also a member of a pool in New York city 
which operated in stocks and bonds, and that in these transactions 
le was at times nearly bankrupt and at other times had money 
largely in excess of his original investments or capital, and that he 
never kept any separate bank accounts or any account of any real 
or supposed trust fund, marriage portion, or setthkement ; more par- 
ticularly because he had never heard of his being subject to or in 
any way concerned in any such trust, portion, or settlement; so 
that any money received by him from the,sale of property in 
69 Portland, Oregon, or elsewhere was merged with other moneys 
and with the rest had been lost and regained and regained 
and lost many times after the receipt thereof and prior to the pur- 
chase of the house and lot on Dupont Circle aforesaid ; and he de- 
nies and says that it is false that he caused the title to said property 
on Dupont Circle to be placed, put, or made in the name of a trustee 
for the purpose of defrauding the complainant or any other per- 
son, and he says that he caused the property to be placed in the 
hands of a trutee for the sole purpose of convenience of transfer, as 
at the time of the said purchase he was under orders to proceed for 
duty to the department of Arizona; and, further, this defendant de- 
nies and says that it is false that there ever subsisted between him- 
self, William B. Matthews, Lena Diller Carter, or any other person or 
persons or that he ever formed with them or with any one any con- 
spiracy to defraud the complainant or any other person or persons 
whatever, or that thereeversubsisted between this defendant and Wil- 
liam Matthews or Lena Diller Carter or any other person or persons 
or that he ever formed with them or with any one any conspiracy 
whatever; and this defendant further says that he never said or did, 
nor does he know of any one else having said or done, anything to 
aid or carry out any such conspiracy, nor has he any knowl- 
70 edge of any such conspiracy or of any conspiracy against the 
complainant or to injure her or to defraud her in any man- 
ner. He says that soon after his marriage with the said Lena Diller 
Carter he offered to transfer the house in question to her, but that 
she refused absolutely to have it done. 
7th. Seventh. In answer to the seventh paragraph of the bill of 
complaint this defendant denies and says that it is false that he, in 
the year 1880 or at any other time, ever formed or entered into or 
conversed about or had anything to do with any conspiracy with 
the said Lena Diller Carter and William B. Matthews or with either 
of them or with any other person or persons for the purpose of de- 
frauding the complainant of any money, property, or hereditaments, 
rea! or personal, of any kind or for the purpose of defrauding her 
in any manner whatsoever, and he denies that there ever was any 
such conspiracy or any conspiracy whatsoever against the complain- 
ant. This defendant does not believe that the defendant, Lena Dil- 
ler Carter, knew, but says that to the best of his knowledge and 
belief she did not know, of the complainants’ intention to go abroad 
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or knew that she had gone until some time after the complainant’s 
departure; and this defendant says that he had sold said property 
in Portland, Oregon, long prior to his marriage to the said 
71 defendant, Lena Diller Carter; and he denies and says that 
it is false that he ever prior thereto conversed with the said 
Lena Diller Carter about any property situate in Portland, Oregon ; 
and he denies any says that it Is false that he ever advised or in 
any way sought to induce the said complainant to go to Europe, 
and he says that, on the contrary, she, the said complainant, 
did against his will and without his consent forsake this de- 
fendant and go to and remain in Europe for nearly three 
years, and that when he found that she was going he did all 
in his power to keep the facets from the public, both on account of 
his official position and his little daughter, and that it was owing to 
these facts that an implied consent was inferred by their friends 
and the public; and he denies and says that it is false that when 
the complainant left him he had any intentions of getting a divorce ; 
and he denies and says that it is false that the said Lena Diller Car- 
ter ever aided or abetted him in procuring the said divorce, or that 
there was any way that she could have so aided and abetted him 
had she so desired; and he further denies and says that it is 
false that he entered into any conspiracy to induce the com- 
plainant to go to Europe or elsewhere, and he says that he 
never couversed with the said Lena Diller Carter in re- 
gard to the complainant’s going, nor does he _ believe 
72 that the said Lena Diller Carter knew of such intention or of 
the complainant’s departure until some time after she had 
gone; and he says that he did not know nor does he remember ever 
having seen or heard of the said William B. Matthews until the 
complainant had been gone nearly or quite a year; nor did he ever 
mention the said Lena Diller Carter to the said William B. Mat- 
thews until about the time the decree of divorce was granted, and he 
says that he believes that the first time that the said William B. 
Matthews met or spoke with the said Lena Diller Carter was upon 
the morning of this defendant’s marriage with her, when he tntro- 
duced him to her for the first time; and this defendant admits that 
he has lived in the city of Philadelphia, Pennsylvania, for several 
years, and that when in the city he occupied apartments at lodgings 
or hotels as was most economical and convenient for him, and he 
avers that he obtained a decree of divorce which he was advised by 
counsel and he believes was legal and regular from the complainant, 
and that he was legally married with the said Lena Diller Carter, 
all at the dates specified; and he denies that the said marriage cere- 
mony was a“ pretended” one, and he denies that it was In pursn- 
ance of any conspiracy, and says that it was duly authorized 
3 and celebrated according to law, and was entered into by 
himself and the said Lena Diller Carter in full faith in its 
legality; and he denies that the said divorce was procured by fraud 
or perjury or false testimony, and he alleges that he expects to prove 
that the said decree of divorce was set aside by reason of the false 
testimony of the complainant, assisted by au unlawful conspiracy 
o—531 
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between her and other enemies of this defendant, which placed this 
defendant under duress before and during said proceedings. Further 
answering, this defendant says that after he had purchased and fur- 
nished the house numbered seven (7) Dupont Circle, in the city of 
Washington aforesaid, he placed said premises in the hands of a 
real estate broker—Thomas E. Waggaman, Esq.—for rent, and that 
for about two months said real esiate broker tried to procure a ten- 
ant for the same, and that at about this time Mrs. E. A. Carter, the 
mother of the defendant, Lena Diller Carter, was endeavoring to find 
a smaller and more easily attended house, and as she had not suc- 
ceeded, and was obliged to move with one of her daughters afflicted 
with a fatal illness, this defendant suggested that she take and 
occupy the said house on Dupont Circle; that at first both she and 
her daughters absolutely declined to do so, and it was only after 

a further search of several days’ duration and still failing 
74 to secure either a house or suitable rooms that she consented 

to rent and oceupy the said house at a rent of $80.00 a month 
(which rent she always punctually paid), this defendant retaining 
the rooms on the upper floor, which he occupied when in the city ; 
and he says that the statement of the complainant that the said 
Lena Diller Carter moved into and occupied the said house with this 
defendant is a covert and malicious insinuation with fraudulent in- 
tent, inasmuch as the said house was occupied by the said Mrs. E. 
A. Carter, her three daughters, and her granddaughter, and during 
the entire time previous to this defendant’s marriage with the said 
Lena Diller Carter—viz., from September, 1882, to April, 1883—he 
was never alone with her nor did he see her at all except in the 
presence of one or more members of the family ; and, further an- 
swering, this defendant says that he has no knowledge of any letter 
written to him by the said Lena Diller Carter and dated June 5, 
1882; and this defendant admits that he conveyed to his said 
wife, Lena Carter Nickerson, by a bill of sale certain household and 
kitehen furniture and personal property in the city of Washington, 
but he denies that the said bill of sale was a pretended and fraudu- 
lent one, and he says that tle same was conveyed to her as a means 

for her support and protection and for no other purpose ; that 
70 this defendant caused the said property on Dupont Circle, in 

the city of Washington, to be conveyed to his said wife, Lena 
D). Carter Nickerson, asa means for hersupport and protection and for 
no other reason whatever, and he denies and says that it is false that 
tere ever subsisted any conspiracy, real or implied, between him 
and the said William B. Matthews and Lena Diller Carter or either 
of them or any other person or persons, and he says that he believes 
and so charges that the pretended antinuptial agreement or trust 
set forth in the complainant’s bill is the result of a conspiracy to 
defraud, on the part of the said complainant, her mother, Mrs.Celia D. 
Kenny, and other persons unknown to this defendant, and that the 
said conspiracy of the said complainant and others was concocted 
by her and her mother and others unknown to this defendant since 
the commencement of the proceedings in said suit No. 8613, and 
that the false statements made by them have no foundation in law 
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or equity nor any foundation except a pretended one based upon 
the false testimony of the complainant; and, 

First. That this defendant denies and says that it is false that he 
ever conspired with or conversed with said William B. Matthews or 
Lena Diller Carter, either directly or indirectly, about the complain- 

ant’s intended departure for Europe, nor was anything said 
76 & 77 or done to get the complainant to go abroad ; but, on the 

contrary, the complainant went abroad contrary to and 
against the wishes of this defendant and without his consent. 

Second. That, to his knowledge and belief, neither William B. 
Matthews nor Lena Diller Carter aforesaid ever knew of or heard 
about this defendant’s divorce suit until about the time such suit 
was instituted, nor was there any conspiracy with regard to said 
diverce suit. 

Third. That this defendant never conversed with sail William B. 
Matthews or Lena Diller Carter, either one or both, about the sale 
of any of his said property, nor about any sales of property for the 
purpose of avoiding any real or pretended trust, right, or interest 
whatever, nor was there any conspiracy relative to any of said prop- 
erty. ? 

Fourth. That it is false that he was to marry Lena Diller Carter, 
us alleged in the bill of complaint, nor was there any conspiracy as 
to his marrying her. 

Fifth. That it is false that he was to convey or cause to be con- 
veyed all or any part of his property to the said Lena Diller Carter, 
as alleged in the bill of complaint, or that any transfer was made for 
the purpose of fraud or to avoid any pretended rights or trust of the 
complainant, or of any other person or persons, or that any such 
transfer or conveyance was made in pursuance of. any con- 

spiracy. ! 
78 Sth. Eighth. This defendant denies and says that it is false 
that the real or personal property conveyed to the said de- 
fendant, Lena Diller Carter, as aforesaid, or that the house, lot, and 
premises numbered 7 Dupont Circle, Washington, D. C., aforesaid, 
or that the furniture therein contained was ever, during his owner- 
ship thereof, or is now, subject to any antinuptial promise, agree- 
ment, portion, fund, or trust whatever, or that he was ever subject to 
any antinuptial promise, agreement, portion, fund, or trast what- 
ever; or that the said property and hereditaments were conveyed 
to the said Lena Dilla Carter without legal, moral, or other valuable 
consideration ; and he says that, on the contrary, besides the legal, 
moral, and valuable consideration aforesaid, he also insisted upon 
there being a consideration reducitee to a money value,and, therefore, 
did exact from the said Lena Diller Carter a money cousideration, 
as set forth in the said deeds and instruments Of transfer aforesaid, 
9th. Ninth. This defendant admits that there was a child born of 
the marriage of the complainant and himself, whose name is Flor- 
ence, and that she is now twelve years of age. 

10th. Tenth. In answer to the interrogatories propounded by the 

complainant to this defendant, to which the complainant prays 
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that answers may be made by this defendant, expressly waiv- 
79 ing oath to such answers, this defendant says that he is 

informed and advised by counsel that the complainant can- 
not require answer from this defendant to any interrogatories unless 
she demands that the same be answered under oath. 

Second. That the interrogatories propounded by the complainant 
to this defendant are improper and irrelevant and are not such in- 
terrogatories as she can or is entitled to require this defendant to 
make answer to, and this defendant is ready to answer all proper 
interrogatories when the same shall be propounded to him by the 
complainant according to law, and in a manner in which he will be 
under obligation to make answer to the same; and, further answer- 
ing the said bill of complaint, this defendant says that he was married 
to the complainant on the 15th day of August, A. D. 1870, and that 
prior to and from that time until after January 21st, A. D. 1884 (on 
which date the amended bill in said cause No. 8615 was filed), he 
never heard of any such antinuptial promise, agreement, fund, por- 
tion, or trust as is alleged in the bill of complaint, nor did the com- 
plainant ever even pretend or claim that there was any such during 

all of said years, nor even in the original bill filed by her in 
80 said suit No. 8613 did she pretend or claim that there was 

any such antinuptial promise, agreement, fund, portion, or 
trust, nor did she ever set up the same until the amended bill was 
filed in said suit No. 8613, when this defendant heard of the same 
with surprise and for the first time, and onty then through her false 
statements; and this defendant says that the complainant has been 
guilty of such laches that even if there were any foundation for her 
claim, which he denies, yet she could not now, after such laches, en- 
foreé the same in this honorable court, and he asks the full benefit 
of her laches; and this defendant, further answering, says that by 
the fourth section of the third chapter of a certain act of Parliament 
made and passed in the twenty-ninth year of the reign of His late 
Majesty King Charles the Second, for the prevention of frauds 
and¥perjuries, and commonly called the statute of frauds or the 
stat#®e of frauds and perjuries (which said section of said act 
has continued to be and is still in full foree and effect in this Dis- 
trict) it is provided and enacted that no action shall be brought 
whereby to charge any person upon any agreement made upon 
consideration of marriage or upon any contract or sale of 

lands, tenements, or hereditaments, or any interest in or 
81 concerning them, or upon any agreement that is not to be 

performed within the space of one year from the making 
thereof, unless the agreement upon which such action shall be 
brought or some memorandum or note thereof shall be in writing 
and signed by the party to be charged therewith or some other per- 
son thereunto by him lawfully authorized. And this defendant, 
further answering, says that the said promise, contract, and agree- 
ment in the said bill mentioned and particularly set forth, men- 
tioned; or referred to in the 3rd, 4th, 5th, 6th, 7th, and 8th para- 
graphs of said bill, and therein alleged to have been made and 
entered into by this defendant and the complainant was not, nor 
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was any such promise, contract, or agreement, nor was any memo- 
randum or note thereof reduced into writing and signed or executed 
by this defendant or by any other person thereunto by this defend- 
ant lawfully authorized; nor was the same or any memorandum 
or note thereof reduced into writing and signed or executed pursu- 
ant to the said statute, and therefore this defendant insists that the 
same is void as against this defendant, and that no action can be 

brought whereby to charge this defendant upon the same, 
82 and that this defendant cannot be affected thereby ; and this 

defendant claims the same benefit as if he had pleaded the 
same statute in this cause; and this defendant, for the reasons and 
under the circumstances aforesaid, is advised and Insists that the 
said complainant is not entitled to any relief against the defendant 
touching the matters complained of in the said bill.of complaint ; 
and this defendant asks that he may have the full benefit of all ob- 
jections to the said bill, and that he may have the same advantage 
and benefit from this answer as though he had specially demurred 
to said bill of complaint; and, having fully answered the same, he 
prays to be hence dismissed with his reasonable costs in this cause 
Incurred, 

AZOR H. NICKERSON. 
ENOCH TOTTEN, 
Sol’r for A. H. N. 


ONTARIO, Canada, ss : 
U. S. Consunate, St. CATHARINE, ONT. 

[, Azor H. Nickerson, being first duly sworn according to law, 
do depose and upon oath say that [am one of the defendants named 
in the above-entitled cause, and that I have read the aforegoing an- 

swer by me subscribed and know the contents thereof, and 
83 that the facts therein state- upon my personal knowledge are 

true, and that the facts therein stated upon information and 
belief | believe to be true. 


AZOR H. NICKERSON, 


Subscribed and sworn to before me this llth day of August, A. 


D. 1884. 
L. H. COLLARD, 


U. S. Consular Agq’y. 
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84 Answer of Defendant, Lena D. Carter. Filed Sept. 2, 1884. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term. In Equity. 


Ema ©, D. NIcKERSON 

v8. 

Azor H. Nickerson, Witi1AM b. Marrnews, and Lena | 
D. CARTER, Sometime LENA C. NICKERSON. J 


No. 9027. 


The answer of Lena Diller Carter, sometime Lena C. Nickerson, to 
the bill of complaint against her in this cause filed. 


This defendant, reserving all rights and exceptions to the many 
errors, false statements, defects, and imperfections apparent in said 
bill, in answer thereto, says: 

First. She denies, on information and belief, that the complain- 
ent isa resident of the city of Washington, in the District of Co- 
lumbia, and avers that she has been for several years past absent 
from the United States, as shown by her bill in this cause, and pre- 
viously thereto resided temporarily in many places, her legal resi- 
dence being that of her then husband, the defendant, Azor H. Nick- 
erson, which was, as this defendant is informed and believes, in the 

State of Pennsylvania, and the complainant never resided in 
85 the District of Columbia except temporarily with her said 

husband, who, being an officer of the United States Army, 
was on duty in said District, but the same was never his legal resi- 
dence; that the defendant, William B. Matthews, is a resident of 
this District; that itis true that the residence of this defendant and 
that of her family is and has been for many years the District of 
Columbia; that it is not true that the legal residence of the defend- 
ant, Azor H. Nickerson, ever was the District of Columbia; that it 
is true’ that Azor H. Nickerson did reside for several years tem- 
porarily in the said District, and that he left said District about June, 
A. D. 1883, and is at present residing in Canada, but she has no 
knowledge or information that he is a fugitive from justice. 

Second. That this defendant believes it to be true that the com- 
plainant and the defendant, Azor H. Nickerson, were married at the 
time alleged, but it is not true that the complainant has always 
been since August 13th, A. D. 1870, the lawful wife of the defendant, 
Azor H. Nickerson. On the contrary,she says the truth is, as shown 
by the complainant’s bill, that on March 31st, A. D. 1883, a decree 
of divorce was granted to the defendant, Azor H. Nickerson, by one 
of the courts of the city of Philadelphia, in the State of Pennsylvania, 

divorcing him from the bond of matrimony with the com- 
86 plainant, which decree was not set aside until June 9th, 

A. D. 1883, and during that interval the complainant was not 
in law the wife of the defendant, Azor H. Nickerson. 

Third. This defendant says she has no knowledge personally of 
any conversations between the complainant and the defendant, Azor 
H. Nickerson, after they were engaged to be married, nor of the 
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statement alleged by the complainant to have been made to her by 
the defendant, Azor H. Nickerson, in the spring of 1870, after their 
engagement, as to the object of his acquiring, holding, and using 
his property or the disposition he intended to make thereof, and the 
alleged statements are so general, loose, and indefinite and so gener- 
ally alleged that even had they been made—and this defendant de- 
nies, on information and belief, that they were made—they would 
have been without binding effect, and cannot in any way affect this 
defendant. ‘This defendant has no knowledge of what property was 
owned by the defendant, Azor H. Nickerson, in the spring of 1870, 
and she says further that even had such statements been made the 
sume would have been of no effect, not having been reduced to writ- 
ing, and this defendant prays that she may have the same benefit of 
the statute of fraud as if she had specially pleaded the same; and 
this defendant is informed, believes, and avers that the 
87 ae between the complainant and the said defendant, 
\zor H. Nickerson, were so unhappy and disagreeable to both 
parties afer marriage that, so far from desiring to have a home to- 
gether, they had separated as man and wife before the complainant 
left the United States, and she left the said defendant Nickerson 
with the avowed intention of never living with him again. 

This defendant has no knowledge of thre alleged feelings of Mis- 
tress Celia D. Kenney, nor of the alleged statements made to her by 
the defendant Nickerson concerning his marriage with the complain- 
ant, and she does not believe the said statements alleged were ever 
made, and calls for proof of the same, if in any — material to this 
case. 

This defendant says that she is informed and believes it is true 
that no property was ever conveyed by Azor H. Nickerson to trus- 
tees for the benefit of complainant, and she believes it to be true that 
complainant never made any demand or request that he should con- 
vey any, and the complainant never had any right or ground to 
make any such demand or request. 

Fourth. This defendant says that she is informed and _ believes 
that the defendant, Azor H. Nickerson, did sell some property in 

the city of Portland, Oregon, about the time alleged, and that 
83 he purchased other property in his own name in said city in 

common with John 8S. Walker, which property so purchased 
was afterwards partitioned and a portion set off to said defendant 
Nickerson in severalty ; but she denies, on information and _ belief, 
that the sale, purchase, or partition suit were made. or brought in 
pursuance of any agreement and understanding with the complain- 
ant, or that any agreement or understanding existed, as alleged by 
the bill, between the complainant and the defendant Nickerson ; 
and she denies, on information and belief, that the defendant Nick- 
erson held said real estate alotted to him in severalty subject to 
any trust in favor of the complainant, and she avers that the ex- 
hibits filed with the bill and referred to fail to disclose any right or 
trust in favor of the complainant. 

Fifth. This defendant has no personal knowledge of the fact alleged 
by the complainant that drafts of deeds were sent to her in Europe 


40) EMMA C. D. NICKERSON VS. 


in 1881 to execute and return, and that she did join in them as the 
wife of the defendant, Azor H. Nickerson, and return theta, thus con- 
veying her right of dower in the said Portland, Oregon, lots; but 
this defendant is informed and believes that the complainant did 

join in the deeds forwarded her by Azor H. Nickerson, her 
SY then husband, in 1881, and did so at his request to convey 

her right of dower, and that she joined in said deeds at the 
times she asserts, and at the request of her said husband, whose 
property was being conveyed; and in addition to the deeds named 
by the bill, this defendant is informed and believes that the com- 
plainant joined in another deed conveying the equity of redemption 
in a lot in square 210, in the city of Washington, which deed was 
joined in by the complainant in 1881, in or about the month of No- 
vember, the same having been sent to her in Europe, the said equity 
of redemption belonging to the said defendant, Azor H. Nickerson, 
who sold the same on or about November, 1881, and by said sale 
realized twenty-six hundred dollars. Having bought and sold said 
equity subject to a trust deed on the property, this defendant has no 
personal knowledge of the motives of the complainant in joining in 


and returning said deeds. She avers, however, on belief, that no 


agreement or trust ever existed between the complainant and the 
defendant, Azor H. Nickerson, in relation to the same, and that the 
complainant signed the said deeds because she was requested so to 
do by her then husband, Azor H. Nickerson, who had acquired said 
property from his own means and then owned the same, holding 
title in his own name therefore. 
90 Sixth. This defendant does not know how much the de- 
fendant Nickerson received from the property in Portland, 
Oregon, for which said deeds were executed, but she is‘ informed and 
believes that for his equity of redemption in the lot in square 210, 
in the city of Washington, in this District, sold in November, 1881, 
he received twenty-six hundred and fifty dollars, and the land 
records show this property was deeded in November, 1881 ; and the 
complainant in her bill alleges the deeds of the Oregon property 
were made in November, 1881, December, 1881, and January, 1882 ; 
and this defendant avers the truth to be that the property now 
owned by this defendant, being part of lot two (2), in square num- 
bered one hundred and fourteen (114), was not purchased until June, 
A. D. 1882; and this defendant is informed, believes, and avers that 
during that interval of time the defendant Nickerson dealt largely 
in stock speculations and both lost and made considerable mouey ; 
and this defendant does not know wliat money was used in purchuas- 
ing the property now owned by her. ‘This defendant denies, on in- 
formation and belief, that the defendant Nickerson had the property 
in square 114 conveyed to the defendant Matthews, as trustee, for the 
purpose of defrauding the complainant, but she in informed 
91 and believes it was done for convenience of transfer in case 
the defendant Nickerson was absent from the District. This 
defendant believes that the quotation from the deed from Sheridan 
to the defendant Matthews, trustee, of the property in square 114 is 
correctly made; and she believes and avers that the said deed was 
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and is perfectly legal, and passed the legal title to said property to 
the defendant Matthews, as trustee, and the equitable title to the 
said defendant Nickerson free from all right, title, or interest of the 
complainant in or to said property. 

Seventh. This defendant, in answer to the seventh paragraph, 
says that it is utterly untrue and false that she at any time what- 
ever entered into any conspiracy with the defendant Nickerson or 
the defendant Matthews or either of them, or that such conspiracy 
was ever formed; and she says that it is false and untrue that she 
ever entertained the purpose of defrauding the complainant in any 
manner whatever; and she further says she did not know until after 
her marriage with the defendant Nickerson that he owned or had 
owned any property in Portland, Oregon; that it is false that this 

defendant in any way encouraged, advised, suggested, or 
92 aided in the departure of the complainant for Earope in the 
month of July, 1880, or at any other time whatever, aud she 
avers the truth to be that she has no personal knowledge of the 
reasons of the plaintiff in going to Europe, but she is informed and 
believes that the complainant and the defendant Nickerson had 
lived for years in unhappy diseord and disagreement, and that the 
complainant had stated to the said Nickerson that she intended to 
leave him and never live with him again and to go to Europe, and 
that they in fact separated some time before she left for Kurope, and 
that, so far from going to Europe by the persuasion and inducement 
of the defendant Nickerson, the complainant went there against his 
wishes and consent; that this defendant has no knowledge of the 
circumstanees connected with the departure of the complainant, as 
set forth in the bill; that it is untrue and false that this defendant 
had any knowledge of or consented to or instigated the defendant, 
Azor H. Nickerson, to proceed to Philadelphia or to hire rooms in 
that city fur the purpose of acquiring a residence therein, and this 
defendant avers the truth to be that she did not know that the de- 
fendant Nickerson had commenced or entertained any inten- 
93 tion of commencing proceedings for a divorce against the 
complainant until after the same had been instituted. 

This defendant admits that on the 3lst day of March, 1883, the 
defendant Nickerson obtained a decree of divorce in one of the 
courts of the city of Philadelphia from the complainant, and on the 
same day she avers that the said defendant Nickerson informed this 
defendant that he had obtained said decree of divorce from the com- 
plainant; that after years of unhappy discord and mutual disagree- 
ment the complainant had informed him that she would leave bim 
and never live with him again, and had gone to Europe against his 
consent and had remained away against his will, although he, the 
said Nickerson, was in delicate health and subject to severe attacks 
of sickness from injuries and wounds received in the military service 
of the United States; that the complainant and he had in facet sepa- 
rated before she left for Europe; that he had filed his suit against 
her for a divorce, and after due and regular proceedings had ob- 
tained a decree of divorce. He then spoke of his affection for this 
defendant, and urged her to marry him immediately, giving 
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as a reason, among others, why the ceremony should be 

performed without delay that it was necessary for him 
o4 to visit the West on business almost immediately, and 

that he desired to be married before he left Washington ; 
that if this defendant would marry him he could provide for her 
and assist her family in many ways, and also that this defendant 
need not accompany him, but, while he was in the West, remain 
with her ill sister. He especially urged that this defendant should 
marry him at once for the reason that he knew that her family 
would never consent to her marrying him because he was a divorced 
man and that his divorce would soon be generally known, whereas 
if she married him at once the opposition from her family would 
be useless, and they would necessarily have to submit to it as an 
accomplished fact. He made many such and other appeals to this 
defendant, who, moved by his urgency, pitying his condition as 
represented by him, feeling gratitude towards him for his kindness 
to herself and family, and trusting and believing in him on account 
‘of his high position, his age, and unimpeached character and stand- 
ing, found herself not indifferent to his appeals, and, prevented by 
his haste and requests from consultation with her relatives and 
friends, inexperienced and influenced by her feelings, this defend- 

ant yielded to the impertunities of the defendant Nicker- 
95 son, and consented to marry him on April 2nd, A. D. 1883 ; 

that on the said second day of April, A. D. 1883, the defendant 
Nickerson exhibited toand gave this defendant a certified copy of the 
decree of divorce from the court in the city of Philadelphia, a copy of 
which is herewith filed, marked “ Exhibit L. D. C. No. 1,” and is 
prayed to be taken as a part of this answer, and on the same day 
this defendant left her home alone, joined the defendant Nickerson, 
went with him to Baltimore, Maryland, and was there married to 
him by the Reverend J. Julius Sams, at number 207 Gilmor street, 
as will more fully appear by reference to the copy of the certificate 
of marriage herewith filed, marked “Exhibit L. D.C. No. 2,” to 
which reference is hereby made, and it is prayed to be taken as a 
part hereof; that after said marriage this defendant and the defend- 
wut Nickerson returned to this city, arriving here about 4 p.m., and 
returned to number 7 Dupont Circle, and there informed the family 
of this defendant of the marriage; that the members of her family 
were much displeased thereat ; that this defendant went to Baltimore 
to be married at the request of the defendant Nickerson, who stated 
that there was less probability of their intended marriage becoming 

known by their so doing until after the ceremony had been per- 
96 formed. Thisdefendant contracted said marriage in the utmost 

good faith and without the slightest doubt as to the perfect le- 
gality, good faith, and binding character of the divorce granted by the 
Philadelphia court to the defendant Nickerson ; that this defendant 
had no — that any question could be made as to the pro- 
priety, regularity, and honesty of the proceedings in Philadelphia 


on which the divorce had been granted to the defendant Nickerson 
until she learned, on the 21st day of May, A. D. 1883, that the com- 
plainant had returned te this country and had instituted proceed- 
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ings to have the decree annulled; that she was at first assured by 
the defendant Nickerson that those proceedings by the complainant 
would amount to nothing, as the divorce proceedings had been con- 
ducted in a proper and unimpeachable manner ; that as soon as this 
defendant became convinced there was any doubt about the pro- 
priety or legality of the divorce proceedings in Philadelphia she 
informed the defendant Nickerson that they must separate until the 
court had passed upon the legality of the divorce proceedings; that 
in consequence of this determination she separated from the defend- 
ant Nickerson on May 30th, 1885; thaton the second day after this 

defendant’s marriage with the defendant Nickerson said de- 
97 fendant Nickerson informed this defendant that he intended to 

have the real estate on Dupont Circle conveyed and to give the 
personal property contained in the house thereon to this defendant, 
und on several occasions subsequently he expressed this intention to 
this defendant, and at the time he and this defendant agreed to 
separate he informed this defendant that he should earry out his 
previously-formed intention, as he felt in duty bound to provide for 
this defendant, she having married him in good faith and being 
without means of her own; that on June Ist, A. D. 1883, said de- 
fendant Nickerson delivered to this defendant the deed from the 
defendant Matthews to this defendant, a copy of which is filed with 
the original bill in this cause and is referred to as a part of this 
answer; and he also delivered to this defendant a bill of sale of the 
personal property belonging to said Nickerson in saidf house num- 
ber 7 Dupont Circle, and at the same time delivered possession to 
this defendant of all said personal property and real estate, which 
possession she has held and still holds. A copy of said bill of sale 
is herewith filed in this cause, inarked Exhibit L. D. C. No. 3, to 
which this defendant refers and prays that it may be taken as a part 

of this answer. This defendant is informed, believes, and avers 
OS that the complainant had not and could not have nor has she 

now any legal or equitable rights in the said real or personal 
property, and this defendant accepted saia deed and bill of sale in 
perfect good faith in that belief, which belief she still huids. This 
defendant denies that said deed or bill of sale was executed, deliv- 
ered, or accepted with any design to defraud or injure the complain- 
ant or any other person or in any way interfere with her rights or 
the rights of any other person, and she avers that the said complain- 
ant had not hor has she now any rights in said property, but the 
said defendant Nickerson had a perfect right to hold or dispose of 
the property as he saw fit independent of and free from the assent, 
consent, or dissent of the complainant. In reply to the allegation 
that this defendant occupied the same house with the defendant 
Nickerson she says that in the fall of A. D. 1882 the mother of this 
defendant, with whom she resided, was compelled to change her 
residence; that she found great difficulty in procuring a suitable 
residence, owing especially to the ill health of a sister of this defend- 
ant, who was at the time quite ill and has since died; that the de- 

fendant, Azor H. Nickerson, whom this defendant and her 
99 family had known for some time, urged the mother of this 
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defendant to rent a portion of this house, which house had been 
advertised for rent, as will more fully appear by reference to a 
copy of the advertisement as already on file in case No. 8613, equity, 
with the answer of this defendant, to which reference is hereby made, 
and it is prayed to be taken asa part of this answer, said house being 
number 7 Dupont Circle, Washington city. The said defendant 
Nickerson offered to rent the house at a very moderate sum if he 
was allowed to retain two rooms in the third story and to board with 
the family; that this defendant’s mother accepted said offer and re- 
moved to said house and continued to reside there, paying to the 
defendant Nickerson eighty ($80.00) dollars per month rent, fur- 
nishing him his board, and allowing him to reserve the two 
rooms on the third floor. This defendant denies that she and 
defendant Nickerson formed any plans concerning the divorce suit 
of the said Nickerson, and any statement to the contrary is 
false; and this defendant says that the complainant has not filed 
with her amended bill the letter she pretends to have from this 
defendant to the defendant Nickerson, and consequently this de- 
fendant has not had the opportunity to examine the alleged let- 

ter. This defendant denies that any letter exists or that 
100 she ever wrote any letter that will support or give color to the 

allegations contained in this bill or that any such corre- 
spondence as is alleged in the bill was ever carried on between this 
defendant and the defendant Nickerson; that this defendant has 
already answered fully on the subject of her marriage with the de- 
fendant Nickerson. This defendant again denies and says it is 
utterly false that any conspiracy existed between herself and the 
defendants Nickerson and Matthews, or that anything was ever 
done looking towards carrying out such conspiracy, and this de- 
fendant says she was not acquainted with the defendant Matthews, 


and did not know of his existence until April 2nd, 1883, when she 


as Introduced to him by the defendant Nickerson; that it is true 


the defendant Matthews executed the deed to this defendant as he — 


was directed by the defendant Nickerson, and in so doing he only 
fulfil-ed his duty. This defendant has already answered and stated 
fully all the facts in connection with the conveyance of the real 
estate and the gift of the personal property to: this defendant, and 
this defendant again denies that anything whatever was done to de- 

fraud thecomplainantoutofany right thatshe might have; and 
101 ~—sithis defendant heard it stated for the first time in the amended 

bill in eause 8613, equity, that the common use by husband 
and wife of personal property belonging to the husband gives the 
wife rights in that property which prevent the husband from dis- 
posing of it in the District of Columbia, and this defendant asks the 
same benefit as if she had demurred to this part of the bill. 

This defendant again says that the charge by the complainant 
that a conspiracy existed between this defendant and the defendants 
Nickerson and Matthews is utterly and totally false and without any 
foundation whatever; and, 

ist. This defendant did not get or try to get the complainant to 
go abroad or know that she was going. 


« 
¢ 
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2nd. This defendant did not know that the defendant Nickerson 
had brought or was going to bring a suit for divorce until after it 
was brought. 

3rd. That this defendant did not know what property the defend- 
ant Nickerson had or that he had disposed of any or proposed to 
dispose of any of it, nor did she know that the legal title to the real 
estate on Dupont Circle was in the defendant Matthews until after 
her marriage with the defendant Nickerson. 

4th. It is not true that she was to marry the defendant Nickerson, 

as alleged. 
102 Sth. It is not true that the defendant was to convey or cause 
to be conveyed all of his property to this defendant. 

Sth. To the eighth paragraph she says that she is advised by 
counsel and is informed and believes and avers that the said bill of 
sule from the defendant Nickerson to this defendant was perfectly 
legal and valid, and there was and is no necessity for the complain- 
ant’s joining therein, and this defendant holds the said part of lot 2, 
in square 114, in this city, free from and clear of all right, title, in- 
terest, claim, or demand, either at law or in equity, on the part of 
the complainant or any other person whomsoever, and the said com- 
plainant is not entitled to any remedy, either at law or in equity, 
ugainst said real estate or personal property; and this defendant 
says that she gave a legal and moral consideration for said prop- 
erty, and also the money consideration recited in said’ conveyance 
for the same. 

%h. To the ninth paragraph she says she admits that there was a 
child born of the marriage of the complainant and the defendant 
Nickerson, whose name is Florence and who is twelve (12) years of 
ave. 

In reply to the interrogatory propounded to this defend- 

103. ant she says that she is ready and willing to answer all 

proper interrogatories when the same shall be propounded to 

her according to law, but that she is advised by her counsel that the 

interrogatory propounded by the plaintiff is improper and irrele- 

vant and is improperly and illegally propounded, and this defend- 
ant is not in any manner called upon to answer the same. 

And this defendant, further answering, says that by the fourth 
section of the third chapter of a certain act of Parliament, made and 
passed in the twenty-ninth year of the reign of His late Majesty 
King Charles the Second, for the prevention of frauds and perjuries, 
und commonly called the statute uf frauds or the statute of frauds 
and perjuries (which said section of said act has continued to be and 
is still in full force and effeet ia this District), it Is provided and 
enacted that no action shall be brought whereby to charge any per- 
son upon any agreement made upon consideration of marriage or 
upon any contract or sales of lands, tenements, or hereditaments or 
any interest in or concerning them, or upon any agreement that 
is not to be performed within the space of one year from the 
making thereof, unless the agreement upon which said action 

shall be brought or some memorandum or note thereof 
104 shall be in writing and signed by the party to be charged 
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therewith or some other person thereunto by him lawfully au- 
thorized ; and this defendant says that the said alleged promise, 
contract, and agreement in the said bill mentioned and particularly 
set forth, mentioned or referred to in the third, fourth, fifth, sixth, 
seventh, and eighth paragraphs of said bill and therein alleged to 
have been made and entered into by the complainant and the de- 
fendant, Azor H. Nickerson, was not, nor was any such promise, 
contract, or agreement, nor was any memorandum or note thereof, 
reduced into writing and signed or executed by the defendant, Azor 
H. Nickerson, or by any other person thereunto by him lawfully 
authorized, nor was the samme or any memorandum or note thereof 
reduced into writing and signed or executed pursuant to the said 
statute, and therefore this defendant insists that the same is void as 
against this defendant, and that no action can be brought whereby 
to charge this defendant upon the same, and that this defendant 
cannot be affected thereby; and this defendant claims the same 
benefit as if she had pleaded the same statute in this cause; and this 

defendant, for the reasons and under the circumstances afore- 
105 said, is advised and insists that the said complainant is not 

entitled to any relief against this defendant touching the 
matters complained of in the said bill of complaint; and this de- 
fendant says that the complainant has been guilty of such laches 
that even if there were any foundation for her claim, which this de- 
fendant denies, yet she could not now, after such laches, enforce the 
same in this honorable court, and she asks the full benefit of the 
complainant’s laches; and this defendant asks that she may have 
the full benefit of all objections to the said bill, and that she may 
have the same advantage and benefit from this answer as though 
she had specially demurred to said bill of complaint; and, having 
fully answered the same, she prays to be hence dismissed with her 

reasonable costs in this cause incurred. 
106 LENA DILLER CARTER. 

HENRY WISE GARNETT, 

CONWAY ROBINSON, Jr., 

Sol’r- for Def’t. 


I do solemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and that the facts therein stated 
upon information and belief I believe to be true. 


LENA DILLER CARTER. 


Subscribed and sworn before me July 31, 1884. 
R. J. MEIGS, Clerk, 
R. J. MEIGS, Jr., As’t. 
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107 Exaripir C. D.C. No. 1. Filed Sept. 2, 1884. 
Subpena Sue Libel for Divorce. 
Form. 24. 


In the Court of Common Pleas for the County of Philadelphia, No. 4, 
of June Term, 15882. 


Azor H. NICKERSON 
versus - No. 45. 
EuMaA C. NICKERSON. 


And now, the seventeenth day of March, anno Domini 1883, on 
motion of Read and Pettis, Esquire-, attorney- for the libellant, rule 
granted on respondent to show cause why divorce should not be 
granted, returnable the 3lst day of March, A. D. 1883. 

And on the seventeentii day of March, anno Domini 1883, the re- 
turn of Henry Phillips Coleman, Esquire, examiner, of -the deposi- 
tion of witnesses taken before him on the part of the libellant was 
presented and filed. 

Whereupon the court, on the thirty-first day of March, in the year 
of our Lord one thousand eight hundred and eighty-three, after ma- 
ture and solemn deliberation, being satisfied therewith, and procla- 

mation being duly made for the respondent to come forth, and 
108 she not appearing, the court do order, adjudge, and decree 

that the said Azor H. Nickerson, the libellant, be divorced and 
separated from the bond of matrimony contracted with the said 
Emma C. Nickerson, the respondent, and that all and every the du- 
ties, rights, and claims accruing to either of the said parties by reason 
of the said marriage shall henceforth cease and determine. 


County OF PHILADELPHIA, 88: 

I do hereby certify that the foregoing is a true transcript of the 
record of the decree of the said court in the above case. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court of common pleas the thirty-first day of 
March, in the vear of our Lord one thousand eight hundred and 
eightv-three. 


[seaL.] CHAS. H. WHITE, 
Prothonotary. 
109 Exuipit L. D.C. No. 2. Filed Sep. 2, 1884. 


Certificate of Marriage. 


This is to certify that on the second day of April, in the year of 
our Lord one thousand eight hundred and eighty-three, at 207 Gil- 
more St., in the city of Baltimore, in the diocease of Maryland, I 
joined together in holy matrimony Azor H. Nickerson and Lena 
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Diller Carter according to the rites of the Protestant Episcopal 
Church in the United States of America, and in conformity with the 
laws of the State of Maryland. 

In witness whereof [ have hereunto put my name this second 
day of April, A. D. one thousand eight hundred and eighty-three. 

J. JULIUS SAMS, 

Pastor of Holy Trinity Church. 
Witness : : 


WM. B. MATTHEWS. 


110 Exurpir L. D.C. No. 3. Filed Sep. 2, 1884. 


Know all men by these presents that 1, Azor H. Nickerson, of the 
first part, for and in consideration of the premises, as well as of the 
sum of five dollars to me in hand paid by Lena Carter Nickerson, 
who before her marriage was Lena Diller Carter, party of the second 
part, the receipt whereof is hereby acknowledged, have sold and by 
this instrument do convey unto the said party of the second part, 
her executors and assigns, all my household and kitchen furniture 
of every kind and character, together with all of my personal prop- 
erty in the city of Washington; to have and to hold the same unto 
the party of the secoud part, her executors and assigns forever; and 
I do, for myself and my legal representatives, agree with the party 
of the second part to warrant and defend the sale of the aforemen- 
tioned property and chattels unto the said party of the second part 
and her legal representatives against all and every person whatso- 

ever. 
111 Witness my hand and seal this the 3lst day of May, 1883. 
A. H. NICKERSON. [seat.] 
Witness : 
G. B. SHAFER. 
JOHN E. BEALL. 


Exceptions to the Ans. of Defend’t Nickerson Filed Sep. 10, 1884. 
In the Supreme Court of the District of Columbia. 


Emma C. D. Nickerson 
v. Equity No. 9027. 
Azor. H. NicKERSON et al. j ‘y 


And now comes the complainant, by her solicitors, and file- the 
following exception to the answer of the defendant, Azor H. Nick- 
erson : 

For that the said defendant, Azor H. Nickerson, has not answered 
the matters and things inquired about in the Ist, 2nd, 3rd, 4th, 5th, 
6th, 7th, 8th, 9th, Oth, llth, 12th, 13th, and 14th interrogatories, 
nor of his information and belief thereof, nor has he pretended to 
answer said matters and things inquired about, but has confined his 
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answers exclusively to the matters and things alleged and charged 
in the bill of compiaint herein, without setting forth the 
112 =subject-matters inquired about in each and all of the inter- 
rogatories contained in said bill of complaint, in all which 
particulars the said complainant excepts to the said answer of said 
defendant, Azor H. Nickerson, as evasive, imperfect, and insufficient, 
and hereby prays that the said defendant, Azor H. Nickerson, may 
be compelled to put in full and sufficient answers thereto. 
W. W. WILSHIRE & 
J. J. JOHNSON, 


Sol’rs for Complainant. 


Lrceptions to the Ans of Deft Carter Filed Sep. 10.1884 
In the Supreme Court of the District of Columbia. 


Kuma C. D. NICKERSON 
vs. Equity No. 9027. 
Azor H. NickKERSON el al. ! 


And now comes the complainant, by her solicitors, and file- the 
following exception to the answer of the defendant, Lena D. Carter : 
For that the said defendant, Lena D. Carter, has not answered the 
matters and things inquired about in the first interrogatory 
118 = contained in the bill of complaint herein, nor of her informa- 
tion and belief thereof, nor has she pretended to answer said 
matters and things inquired about, but has confined her answers ex- 
clusively to the said matters and things alleged and charged in the 
said bill without setting forth the subject-matters inquired about in 
said interrogatory. 

In all which particulars the said complainant excepts to the said 
answer of said defendant, Lena D. Carter, as evasive, imperfect, and 
insufficient, and hereby prays that the said defendant, Lena D. 
Carter, may be compelled to put in full and sufficient answer thereto. 

W. W. WILSHIRE & 
J. J. JOHNSON, 


Nol’s for Complainant. 


1i4 Amended Answer of Def’t, L. D. Carter. Filed Dec. 16, 1885. 
In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 
Us. \ No. 9097 
. a > U. PUL; 
Azor H. Nickerson, WittiaM B. Matruews, and Lena { 
Ditter Carter, Defendants. 


Now comes the defendant, Lena Diller Carter, and, by leave of 
court first had and obtained, files the following as an amendment 
7—S881 
‘ . 


SO EMMA €. D. NICKERSON YS 


to the answer heretofore filed by her to the bill of complaint in the 
above-entitled cause: 

This defendant, further answering the bill of complaint, and as an 
amendment to and part of her answer to the same, says that by the 
law of the State of Oregon, and by sections 771 and 775 of an act 
passed in said State, it is provided that (section 771) “ No estate or 
interest in real property other than a lease for a term not exceeding 
one year, nor any trust or power concerning such property, can be 
created, transferred, or declared otherwise than by operation of law 
or by a conveyance or other instrument in writing subscribed by the 
party creating, transferring, or declaring the same, or by his lawful 

agent ‘under written authority and executed with such for- 
115 -malities as are required by law,” and that (section 775) “In 

the following cases the agreement is void unless the same or 
some note or memorandum thereof expressing the consideration be 
in writing and subscribed by the party to be charged or by his law- 
fully authorized agent. Evidence, therefore, of the agreement shall 
not be received other than the writing or secondary evidence of its 
conter. ts in the cases prescribed by law. 
“1. An agreement that, by its terms, is not to be performed within 
a year from “the mi aking thereof 

“4. An agreement made upon cousideration of marriage, other 
than a mutual promise to marry. 

“6. An agreement for the leasing for a longer period than one 
year, or for the sale of real property, or of any interest therein. 

An agreement concerning real property , made by an agent of 
the one sought to be charged, unless the authority of the agent be 
In writing.” 

And this defendant, further answering, says that at the time that 
the defendant, Azor H. Nickerson, became engaged to marry the 
complainant, and at the time that said defendant, Azor H. Nick- 

erson, did marry the complainant, and for a long time prior 
116 to his said marriage with the complainant and prior to the 

time when he first became engaged to marry the complain- 

ant, and from that time until the institution of this suit, the said law 
of the State of Oregon, and said sections of said act passed in said 
State as aforesaid, remained and continued to be in full force and 
effect; and this defendant, further answering, says, upon information 
. und belief, that the said promise, contract, and agreement and trust 
and marriage settlement in said bill mentioned and particularly set 
forth, mentioned, or referred to in the 3rd, 4th, 5th, 6th, 7th, and 
Sth paragraphs of said bill, and therein alleged to have been made 
and entered into by the defendant, Azor H. Nickerson, and the com- 
plainant was not, nor was any such promise, contract, or agreement, 
or trust, or marriage settlement, hor was any memorandum vr note 
thereof, either expressing or not expressing the consideration, reduced 
into writing and signed, subscribed, or executed by the defendant, Azor 
os Nickerson, or byany other person by him lawfully authorized; nor 
ras the same or any memorandum or note thereof reduced into writ- 
ae and signed, subscribed, or executed pursuant to the law in foree in 
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this District,as stated in the answer of thisdefendant heretofore 
117 _—s filed, nor pursuant to the said law of the State of Oregon or to 
the said sections of said act passed in said State of Oregon as 
aforesaid; and this defendant therefore insists that the same is void 
as against the defendant, Azor H. Nickerson, and as against this de- 
fendant, and that no action can be brought whereby to charge the 
said defgndant, Azor H. Nickerson, or to charge this defendant upon 
the same, and that this defendant cannot be affected thereby; and, 
inasmuch as the complainant claims that an estate or interest in 
real property or a trust or power concerning such property was cre- 
ated, transferred, or declared, as alleged in the bill of complaint, it 
is incumbent upon her, the complainant, to show that the same was 
created, transferred, or declared by operation of law or by a convey- 
ance or other instruiwent in writing subscribed by the said defend- 
ant, Azor HL. Nickerson, or by his lawful agent under written au- 
thority and executed with such formalities as are required by law, 
und this defendant says that the same was not and cannot be shown 
to have been sO created, transferred, or declared, as this defendant Is 
informed and believes; and, inasmuch as the complainant claims 
that an agreement between her and the defendant, Azor H. 
11s Nickerson, was made with her, the complainant, upon consid- 
eration of marriage other than a mutual promise to marry, 
and which by its terms was not to be performed within a year from 
the making thereof, and which was for the sake of real property or 
of an interest therein, as alleged in the bill of complaint, it is incum- 
bent upon her (the complainant) to show that the same or some note 
or memorandum thereof expressing the consideration was In writing 
and subscribed by the said defendant, Azor H. Nickerson, or by his 
lawfully authorized agent, and this defendant says that nothing of 
the sort was done and that nothing of the sort can be shown by the 
complainant, as this defendant is informed and believes; and this 
defendant further says that by reason of the law in such case made 
and provided no evidence of such an agreement should be received 
other than the writing itself, under the circumstances of this case. 
And this defendant denies that any of the requirements of the 
law of the State of Oregon or of the law of this District or of any of 
said statutes in such case made and provided have been complied 
with; and this defendant claims the same benefit as if she had 
pleaded the same laws of the State of Oregon and the same sections 
of said act passed in said State of Oregon as aforesaid, as well 
119 asthe laws in force and in such ease made and previded in 
the District of Columbia; and this defendant, for the reasons 
and under the circumstances set forth in her answer heretofore filed in 
this cause and inthis amendment thereto, is advised and insists that 
the said complainant is not entitled to any relief against this de- 
fendant touching the matters complained of in the said bill of com- 
plaint, and this defendant asks that she may have the full benefit of 
all objections to the said bill, and that she may have the same ad- 
vantage and benefit from her said answer and this amendment 
thereto as though she had specially demurred to said bill of com- 
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plaint; and, having fully answered the same, she prays to be hence 
dismissed with her reasonable costs in this cause incurred. 
LENA D. CARTER. 
HENRY WISE GARNETT &« 
CONWAY ROBINSON, Jr., 
Sol’rs for Defend’t, Lena D. Carter. ' 


District OF COLUMBIA, 88: f 


I, Lena Diller Carter, being first duly sworn according to law, do 
solemnly swear that | have read the foregoing amendment to my 
answer in the above-entitled cause, No. 9027, brought by Emma 
120) =©. D. Niekerson, as complainant, against myself and others, 
as defendants, which amendment to my said answer is by me 
subscribed; and I do further solemnly swear, upon oath as aforesaid, 
that [am the defendant, Lena Diller Carter, named in said amend- 
ment, and that [ know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 


LENA DILLER CARTER. 


Subscribed and sworn to before me this 10th day of December, A. 
D. 1885. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 


Leave is hereby granted, this 16th day of December, A. D. 1855, 
by the court to the defendant, Lena Diller Carter, to file this amend- 
ment to her answer heretofore filed by her in this cause, with leave 
to the complainant to plead or demur thereto as she may be ad- 
vised. 


A. Bb. HAGNER. 
12] Answer of Wm. D. Matthews. Filed Sept. 13, 1884. 


[In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 
| 
Azor H. Nickerson, WittraAmM B. Marruews, and Lena | 

DILLER Carter, Defendants. J q 


The separate answers of the defendant, William B. Matthews, to the 
bill of complaint in the above-entitled cause. 


- No. 9027. 


This defendant, saving and reserving all and all manner of ex- 
ceptions to said bill for and on account of its manifold errors and 
imperfections, &c., nevertheless, for answer to the same, or to so 
much as he is advised it is proper that he should answer, answering, 
says : 

Ist. In answer to the first paragraph of said bill this defendant 
says that it is not true that the complainant is a resident of the city 
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of Washington, in the District of Columbia; that he is informed and 
believes that she has resided in Europe for over two years last 
past, and that she remained there until she recently returned to this 
country. 
That this defendant has for several years past lived in this 
122 ~—s— District, but he claims his citizenship in the State of Virginia ; 
that the defendant, Lena Diller Carter, is a resident of said 
District, as this defendant is informed and believes ; and this defend- 
ant is informed and believes that the defendant, Azor H. Nickerson, 
has, and for a long time past has, had his domicil in the State of 
Pennsylvania. 

Aud this defendant has no knowledge of the defendant, Azor H. 
Nickerson, being a fugitive from justice, and this defendant calls for 
strict proof of the allegation in the bill relative thereto. 

2nd. In answer to the second paragraph of the bill this defendant 
says that although he has no reason to doubt that the complainant 
and the defendant, Azor H. Nickerson, were married, yet he has no 
knowledge of the fact that they ever were lawfully married, nor has 
he any knowledge of the time when the complainant and the defend- 
ant, Azor H. Nickerson, were married, nor does he know that the 
complainant has been the lawful wife of said Azor H. Nickerson 
ever since the 13th day of August, 1870. He is informed and be- 
lieves that since the date last above mentioned the said Azor H. 
Nickerson obtained a decree of divorce from said complainant, and 

that for a while since that date the complainant has not been 
123s the lawful wife of the said Azor H. Nickerson. 
srd, 4th, & Sth. In answer to the third, fourth, and fifth para- 
graphs of the bill this defendant says that he has no knowledge of 
the matters and things and facts therein stated and of the allega- 
tions therein made, and is not able, therefore, to either admit or 
deny them, but calls for strict proof of everything contained in said 
paragraphs, 

This defendant has no knowledge of the said Azor H. Nickerson 
owning at all any property or lots in the city of Portland, Oregon, 
although this defendant has frequentiy been informed that he owned 
property in one or two of the Western Territories, and recently that 
he still owned property in Washington Territory that might be very 
valuable in the future. 

Nor has this defendant any knowledge of any promise, agreement, 
or understanding whatever between the complainant and the said 
Azor H. Nickerson relative to his conveying any lots in Portland, 
Oregon, to the complainant as a marriage settlement or otherwise, or 
of his promising or agreeing to hold any property as trustee for her 
separate benefit, or of his promising or agreeing that if the same 
should be sold the proceeds should be invested in other property to 

be held in that manner for her separate benefit, or of his 
124 promising or agreeing that when such property or any other 
lots purchased in lieu thereof should be finally sold the pro- 
ceeds arising therefrom should be invested in the name of and for 
the sole and separate benefit of the complainant and her children. 
Nor has this defendant any knowledge of the said Azor H. Nicker- 
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son ever having held any »roperty for the sole and separate benefit 
of the complainant or as her trustee under any agreement, promise, 
or consideration whatever. 

And of all these allegations and the other allegations contained 
in the 3rd, 4th, & 5th paragraphs of said bill this defendant ealls for 
strict proof; and he is advised by counsel that even were the same 
true (which he has every reason to doubt) they would constitute no 
cause of action such as is attempted to be enforced in this suit; 
and this defendant says he does not see how the complainant could 
have seen from the consideration mentioned in said deeds (which 
she alleges was $12,000.00) that the said lots had sufficiently ad- 
vanced in value to accomplish the alleged object for which she states 
the said lots had been purchased and to carry out the provisions of 
the alleged trust set forth by her or been from the amount of said 

consideration persuaded that the said Azor H. Nickerson was 
125 going to consummate any alleged promise or agreement, for 

the complainant herself states in the same breath that she 
executed] and-returned said deeds to the said Azor H. Nickerson on 
different dates, to wit, on the 26th of November, ISS1, and the 2nd 
of December, 188i, and the 10th of January, A. D. 1882, and she 
could not therefore have known the total consideration when she 
executed and returned the first deeds. 

6th. This defendant, in answer to the sixth paragraph of the bill, 
says that he has no knowledge, as before stated, of the defendant, 
Azor H. Nickerson, having bought, owned, or sold any lots in Port- 
land, Oregon, and if he did sell any such lots this defendant cannot 
say what he received from the purchases of said lots or what sum 
the purchase-money thereof amounted to in the aggregate. This 
defendant says that the first intimation he had of the intended pur- 


chase by the said Azor H. Nickerson of the part of lot two, in square 


114, in the city of Washington, D. C. (being No. 7 Dupont Circle), 
which is particularly deseribed in the bill, and of the reasons that 
actuated the said Azor H. Nickerson in purchasing the same was 
derived from the said Nickerson himself. The said Nickerson sent 

for this defendant just previous to the purchase and requested 
126 shim to give his opinion as to the value of the property. 

This defendant did so, and, the price being agreed on, the 
purchase was consummated at the price alleged in the complainant’s 
bill. 

The said Azor H. Nickerson then stated to this defendant that as 
he was an army officer, subject at all times to orders from the War 
Department, and as he had been on duty in this city for a number of 
years, he thought it more than probable that he would be ordered 
and would have to go to the far West, and he wanted to have this 
property conveyea to this defendant in trust, so that if after going 
West it was necessary or desirable for him to sell and convey the 
same he could do so by. simply writing a letter requesting the sale 
and conveyance to be made, as is provided for in the trust deed. 
He stated that he had the most implicit confidence in this defend- 
aut, and would rather have him act as trustee than any other per- 
son, and, believing this to be the case, this defendant consented 
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to act as trustee; that the said deed, bearing date on the 15th day of 
June, 1882, and duly recorded on the 16th day of June, A. D. 1882, 
in liber No. 1009, folio 162, et seq., one of the land records of the Dis- 
trict of Columbia, was accordingly made by Thomas Sheridan e¢ uz. to 

this defendant, as trustee for said Azor H. Nickerson, upon the 
127 — terms, conditions, and trusts in said deed set forth and con- 

tained ; all of which will more fully and at large appear by 
the said record thereof, to which said record reference is hereby eXx- 
pressly made, and the same is prayed to be taken asa part of this 
answer; and this defendant says that it is absolutely false and un- 
true that the defendant, Azor H. Nickerson, ever wrongfully and 
fraudulently and with the intent and view of carrying out a con- 
spiracy formed with this defendant and the defendant, Lena Diller 
Carter, expended the said sum of $38,580.00 or any sum in the pur- 
chase of said lot last above mentioned or of any lot or property 
whatsoever. It is absolutely false and untrue that this defendant 
ever entered into or formed any conspiracy whatsoever with the said 
Azor H. Nickerson and Lena Diller Carter or with either of them 
or with any person whomsoever for the purpose of defrauding the 
complainant or for the purpose of depriving her of any benefit of 
any trust fund or estate or for any purpose whatever, and he is in- 
formed and believes that no such conspiracy was ever entered into 
by his codefendants or any one else; and this defendant says that, 
so far as he is informed and believes and as far as he knows, the 

suid deed last above mentioned was made to this defend- 
128 ant in trust asaforesaid without any intent on tle part of said 

Azor H. Nickerson or of any one else to defraud the com- 
plainant or said child or any other: person. This defendant is in- 
formed and believes that the money invested in said property last 
above mentioned or expended in the purchase thereof was not a 
trust fund in the hands of said Azor H. Nickerson belonging to and 
subject to the disposal of the complainant or apon which she or 
her child or children had any claim or in which she or they had 
any interest whatsoever, but was money which he had‘a_ perfect 
right to use and invest as he pleased. This defendant did not see 
the purchase-money for said property last above mentioned paid to 
the vendor, Thomas Sheridan, nor does he know positively where 
the purchase-money was derived from with which the said Azor H. 
Nickerson purchased the said property on Dupont Circle last above 
mentioned, but‘he does know in regard to that matter that the said 
Azor H. Nickerson was a large operator in stocks, and this defend- 
ant heard him say that he had been losing heavily for some time 
past, and that he intended todraw out what he had remaining and 

invest the same in this real estate ; and this defendant further 
129 states that on or about the 4th day of January, 1882, the said 

defendant, Azor H. Nickerson, received the further sum of 
sixteen hundred dollars (31,600.00) in cash, the same being the pro- 
ceeds of the sale of a lot of ground in the city of Washington, D.C., 
which he had bought subject to a deed of trust and sold subject to 
the same deed of trust, in which sum of $1,600.00 the complainant 
had no interest whatsoever ; all of which will more fully and at large 
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appear by reference to the third paragraph of the answer of this de- 
fendant, William B. Matthews, filed to the original bill in cause No. 
8613 in this honorable court, which reference is hereby made, and 
the same is prayed to be taken as a part of this answer so far as it 
relates to the said sale and purchase. 

7tb. In answer to the seventh paragraph of the bill this defend- 
ant says that it is utterly untrue and false that he at any time what- 
ever entered into any conspiracy with the defendant Nickerson and 
the defendant, Lena Diller Carter, or with either of them or with 
any one else, or that such conspiracy was ever formed; and he says 
it is absolutely false and untrue that he ever entertained the pur- 
pose of defrauding the complainant in any way whatever, or of de- 

priving her of any right, title, or interest in, to, of, or out of 
150 = any property whatever, or of defrauding or depriving her ‘of 

the proceeds thereof, or of diverting the same from her ben- 
efit; and he further says, as he has before stated, that he never 
heard until he saw it stated in the original bill in cause No. 8613 in 
this court that the defendant, Azor H. Nickerson, owned or ever had 
owned any lots or property in Portland, Oregon; and he further 
says that he never met or conversed with or communicated with 
the defendant, Lena Diller Carter, until the 2nd day of April, A. D. 
1883, when he was introduced to her for the first time; that it is 
false and untrue that this defendant in any way encouraged, ad- 
vised, or suggested the departure of the complainant for Europe in 
the month of July, in the year 1880, or at any other time whatever, 
and ine did not know that the complainant intended to go or had 
gone to Kurope until some time after she had left this country for 
Kurope, and this defendant had never seen, known, or heard of said 
Azor H. Nickerson until long after the complainant had left for and 
been in Europe. This defendant is informed and believes that the 
complainant was in Europe in the year 1881, and that she had left 

her husband and gone to Europe several vears ago; but this 
131 defendant is not informed and does not believe that she went 

there by the advice or direction of her husband or in accord- 
ance with his wishes. As to her views of eccnomy and her hopes 
and desires and as to the circumstances connected with her de- 
parture for Europe this defendant has no knowledge, and he calls 
for strict proof of the same. 

That the defendant, Azor H. Nickerson, did not go to the city of 
Philadelphia, in the State of Pennsylvania, for the purpose of ac- 
quiring a pretended residence in said city with the knowledge and 
consent and at the instigation of this defendant, and such allegation 
in the bill is wilfully and maliciously false, and all that this defend- 
ant can say upon that subject he has already said in the proceed- 
ings In cause No. 8615 in this court, and he hereby refers to what 
he has there said relative thereto asa part of this answer. This 
defendant says that it is true that the defendant, Azor H. Nickerson, 
on or about the 2nd day of May, 1882, did file a bill or libel against 
the complainant in one of the courts of the city of Philadelphia, in 
the State of Pennsylvania, for a divorce from the said complainant 
on the ground of desertion, and that he did, on or about the 31st 
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day of March, 1883, obtain a divorce from the complainant in 
1382 said suit; but this defendant is informed and believes (and 

as far as this defendant is himself concerned he knows) that 
the same was not done to consummate any or with any fraudulent 
intent nor to deprive the complainant or said child of any share or 
interest in said property or in any property or in the proceeds 
thereof. This defendant has no knowledge of any false and seanda- 
lous allegations having been made in said bill or libel, nor has he 
any knowledge that said decree was obtained by means of fraud or 
perjury or subornation of perjury, and does not believe such was the 
ease; and this defendant knows that just a short time before said 
Azor H. Nickerson obtained said decree of divorce from: the com- 
plainaut he insured his life for the benefit of his said child and had 
made other liberal provisions for her maintenance and support; 
and this defendant emphatically states that said suit was not insti- 
tuted or said decree obtained through any conspiracy with this de- 
fendant whatever or at his instigation, and he is informed and be- 
lieves that there was no conspiracy between any persons. whomso- 
ever, and that neither this defendant nor any one else attempted 

thereby todefraud thecomplainantor said child. This defend- 
133 ant again states that he has no knowledge of any trust funds 

having been used in the purchase of said house and premises 
(No. 7 Dupont Circle), and so far as he is informed and believes 
that no such trust funds were so used. ‘T’ s defendant says that it is 
true that the said defendants, Azor H. Nickerson and Lena Diller 
Carter, were married on the 2nd day of April, A. D. 1883, and he 
states that he is informed and believes they contracted said mar- 
riage in perfect good faith, and he says that itis altogether false and 
untrue that this defendant was in any conspiracy with them or 
either of them or with any one in regard to said marriage; nor was 
said marriage contracted or consummated in pursuance of any con- 
spiracy with this defendant whatsoever; nor did this defendant have 
any acquaintance with the said Lena Diller Carter prior to his 
meeting her on the 2nd day of April, 1883, when he was introduced 
to her for the first time. This defendant says that the said lot 2, in 
sq. 114 (being No. 7 Dupont Circle), was conveyed to this defendant, 
as this defendant has before stated, and he here repeats what he has 

before stated relative thereto. He emphatically denies that 
134 the same was conveyed to this defendant as a step in any con- 

spiracy, as alleged, or in pursuance of any conspiracy whatso- 
ever with this defendant; nor did this defendant consent. that said 
real estate and premises should be conveyed to him in trust as the 
same is conveyed in said deed in order to defraud or aid in defraud- 
ing the complainant; nor did this defendant accept said trust to de- 
fraud or to render it more easy to defraud the complainant or to 
divert any alleged trust funds from their proper use. 

This defendant has never, indeed, heard of any trust funds or 
marriage settlement or separate estate to which the complainant 
was or claimed to be entitled until she filed her said bill No. 8613, 
in equity, in this court making such allegations; and this defend- 
ant never knew that any of the said transactions were of a fraudu- 
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lent character, nor does he believe that they were, and he emphat- 
ically denies that they were, so far as he knows or is concerned, and 
he says that it is positively untrue that he ever knowingly aided or 
abetted in any conspiracy, as alleged, or ever did so at all or knew 
of such conspiracy. 

This defendant admits that the defendant, Azor H. Nickerson, on 
the 3lst day of May, A, D. 1883, by an instrument of writing signed 

by him, requested and directed this defendant to transfer and 
135 convey to the said defendant, Lena Diller Carter, all his, the 

said Nickerson’s, right to said lot two, in square 114, herein- 
before mentioned; and this defendant admits that he made and exe- 
cuted to the defendant, Lena Diller Carter, by the name of Lena 
Carter Nickerson, a deed of conveyance of the property last above 
mentioned, being house No. 7 Dupont Circle, and that he did s6 in 
obedience to said written request and direction as provided for in 
said deed of trust, as was his duty under the terms and provisiods 
of said deed of trust, as and all of this was done in perfect good 
faith and not with any intent to defraud the complainant and not 
iu pursuance of or as a part of any conspiracy or with any knowl- 
edge of any conspiracy against the complainant or against any one 
whomsoever; all of which will more fully and at large appear by 
the record of said requestand direction in writing and by the record 
of said deed, which are recorded together in toer No. 1042, folio 
428, et seq., one of the land records of said District, to which said 
records reference is hereby made, and the same are prayed to be 
taken as a part of this answer. 

This defendant admits that the said Azor H. Nickerson executed 
to the said Lena Diller Carter, by the name of Lena Carter Nicker- 

son, a bill of sale of all of said personal property in said 
136 house numbered 7 Dupont Circle and all of his personal prop- 

erty in the city of Washington of every kind and description, 
and at the same time delivered possession to the said defendant, 
Lena Diller Carter, of all said personal property and real estate, 
which possession she has held and still holds; and this defendant 
is informed and believes that she has a right to the same, and that 
the transfers to her were good and valid. A copy of said bill of sale 
was heretofore filed in said cause No. 8613, in equity, in this court, 
which is hereby referred to and prayed to be taken as a part of this 
answer. 

And this defendant has no knowledge of any fraudulent acts hav- 
ing been practiced by the said Azor H. Nickerson or by the said 
Lena Diller Carter or of their having entered into any conspiracy, 
and this defendant denies all the charges of fraud and conspiracy 
which have been made against this defendant in said bill, and again 
says that all of said charges are utterly false and untrue, and that— 
the averment and charge by the complainant that there is or has 
been a conspiracy between the defendants, A. H. Nickerson, Lena 
Diller Carter, and this defendant— 

First. To get the complainant abroad and out of the reach 
137 of and knowledge of what was going on, is false and altogether 
untrue; and this defendant again states that he had no 
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knowledge of complainant’s intention to go abroad or that she had 
gone abroad, nor did he know her or even know Azor H Nickerson 
until long after she had been in Europe, and he never knew the de- 
fendant, Lena Diller Carter, or communicated with her or conversed 
with her until the 2nd day of April, 1883, as this defendant has be- 
fore stated, and does not yet know the complainant. 

Second. That the said A. H. Nickerson was to procure:a divorce 
from the complainant with the knowledge and connivance of the 
defendant, Lena Diller Carter, and this defendant is equally false 
and untrue. 

Third. This defendant did not know that the defendant, Azor H. 
Nickerson, had or that he bad disposed of any or a to dis- 
pose of any of the property in Oregen mentioned in the bill or any 
property in which the complain: int had any interest, and it is false 
that said defendant Nickerson was to put it in the hands of this 
defendant as a co-conspirator so as to avoid any rights or trusts of 
said complainant; and this defendant never knew and does not 
know that the complainant had or has any interest in or claim 

upon the same. 
138 Fourth. This defendant never entered into any conspiracy 
looking to or with a view to the marriage of the defendants, 
Lena Diller Carter and Azor H. Nickerson, nor was the marriage 
between the said parties contracted with a view to depriving the 
complainant of any property or Interest in property, so far as this 
defendant is aware. 

Fifth. Nor did this defendant ever enter into any conspiracy with 
the said Azor H. Nickerson and Lena Diller Carter that said Nick- 
erson should convey or cause to be conveyed all his property to the 
said Lena Diller Carter, and he is informed and believes that he has 
not conveyed all his property to said Lena Diller Carter, and he be- 
lieves that what said Nickerson did convey or cause to be conveyed 
to her was the result of unforeseen circumstances and events, and 
certainly this defendant did not anticipate anything of the kind. 

Sth. In answer to the Sth paragraph of the bill this defendant 
says that he does not know whether the defendant, Lena Diller 
Carter, is insolvent or not, nor does he know whether she has any 
other property or not. This defendant denies the other allegations 
contained in said eighth paragraph, and he further says, in reply 
thereto, that he is not advised as the complainant says he is ad- 

vised, but that he is advised exactly to the contrary. 
139 9h. This defendant admits the ninth paragraph of the 
bill, or at least has no reason to doubt the same. 

10th. In answer to the interrogatories propounded by the com- 
plainant to this defendant in the prayers to said bill to which the 
complainant prays that answers may be mi ade by this defendant, 
expressly waiving oath to such answers, this defendant says that he 
is informed and advised by counsel that the complainant cannot re- 
quire answer from this defendant to any interrogatories unless she 
demand that the same be answered under oath. 

Second. Thi at the inter roy ratories propounded by the complainant 
to this defendant are not properly propounded and are improper and 
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irrelevant and are not such interrogatories as she can or is entitled 
to require this defendant to make answer to, and this defendant is 
ready to answer all proper interrogatories when the same shall be 
propounded to him by the complainant according to law and in a 
manner in which he will be under obligations to make answer to 
the same. 


And this defendant says that the complainant has been guilty of 


such laches that even if there were any foundation for her 
140 _~—s claim, which, so far as he knows or is informed and believes, 

he denies, yet she could not now, after such laches, enforce 
the same in this honorable court, and he asks the full benefit of her 
laches. 

And this defendant, further answering upon information and be- 
lief, says that the said promise, contract, and agree ment in the said 
bill mentioned and particularly set forth, mentioned, or referred to 
in the 3rd, 4th, 5th, 6th, 7th, and Sth: paragraphs of ten bill and 
therein alleged to have been made and entered into by said defend- 
ant, Azor H. Nickerson, and the complainant was not nor was any 
such promise, contract, or agreement nor was any memorandum or 
note thereof reduced into writing and signed or executed by said 
defendant, Azor H. Nickerson, or by any other person thereunto by 
him, the said Azor H. Nickerson, lawfully authorized, nor was the 
same or any memorandum or note thereof reduced into writing 
and signed or executed pursuant to the statute in such case made 
and provided, commonly called the statute of frauds or the statute 
of frauds and perjuries, and this defendant claims the same benefit 

as if he had pleaded in this cause the same statute—that is to 
141 say, the statute commonly called the statute of frauds or the 

* statutes of frauds and perjuries, which is in full force and effect 
in this District ; and this defendant, for the reasons and under the cir- 
cumstances aforesaid, is advised and insists that the said complain- 
ant is not entitled to any relief against this defendant touching the 
matters complained of in the said bill of complaint, and this de- 
fendant asks that he may have the full benefit of all objections to 
the said bill, and that he may have the same advantage and benefit 
from this answer as though he had specially demurred to said bill 
of complaint; and, having fully answered the same, he prays to be 
hence dismissed with his reasonable costs in this cause incurred. 


W. B. MATTHEWS 
142 = Disrricr or CoLuMBIA, ss: 


I, William B. Matthews, being first duly sworn, depose and upon 
oath say that I do solemnly swear that I have read the : aforegoing 
answer by me subscribed and know the contents thereof, and that 
the facts therein stated upon my personal knowledge are true, and 
that the facts therein stated upon information and belief I believe to 


be true. 
WM. B. MATTHEWS. 
Subscribed and sworn to before me this 13 day of September, 1884. 


N. D. ADAMS, 
Notary Public, D. C. 
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Lxceptions to the Answer of Def’t, W. D. Matthews. Filed Sept. 17, 1884. 
In the Supreme Court of the District of Columbia. 


Emma C. D. NicKERSON 
vs. > Equity No. 9027, 
Azor H. Nickerson ef al. 


And now comes the complainant, by her solicitors, and file- the 
following exceptions to the answer of the defendant, William B. 
Matthews: 

For that the said defendant, William B. Matthews, has not 
143 answered the several matters and things inquired about in 
the interrogatory contained in the bill of complaint herein 
propounded to said defendant specially nor of his information and 
belief thereof, nor has he pretended to answer to said matters and 
things inquired about, but has confined his answer exclusively to 
the said matters and things alleged and charged in said bill without 
setting forth the subject-matters inquired about in said interrogatory ; 
in all of which particulars the said complainant excepts to the said 
answer of the said William B. Matthews as evasive, imperfect, and 
insufficient, and hereby prays that the said defendant, William B. 
Matthews, may be compelled to put in full and sufficient answer 
thereto. 
J. J. JOHNSON & W. W. WILSHIRE, 


Solicitors for Complainant. 


144. Decree Overruling Complainant’s Exceptions to Def’ts’ Answer. 
Filed Oct. 20, 1834. 


In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. NICKERSON, Compl't, ) : 
Us. - No. 9027. 
Azor H. Nickerson et al., Def’t’s. ) 


This cause coming on to be heard upon complainant’s exceptions 
to the answers of the defendants, respectively, in the above-entitled 
cause, and all of the papers and proceedings in said cause having 
been read and considered by the court and said cause having been 
argued by the counsel for the complainant and for the defendants, 
respectively, it is, this 20th day of October, A. D. 1884, upon con- 
sideration thereof by the court, hereby ordered, adjudged, and de- 
creed that all of said exceptions filed by said complainant to said 
uuswers of said defendants and to each of said answers of said 
defendants, respectively, be, and the same are hereby, overruled and 
for nothing held, and leave is hereby granted to the complainant to 
file replications to said answers of said defendants within five days 
from the date hereof. 

By the court: 

W. 8S. COX, J. 
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145. Amended Answer of Wm. B. Matthews. Filed Dec. 16, 1885. 


In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 
vs. L wy 7 
- , No. 02 
Azor H. Nickerson, WittiamM B. Marruews, | 
Lena Ditter Carter, Defendants. 


Now comes the defendant, William B. Matthews, and, by leave of 
the court first had and obtained, files the following as an amend- 
ment to the answer heretofore filed by him to the bill of complaint 
in the above-entitled cause : 

This defendant, further answering the bill of complaint, and ¢ 
an amendment to and part of her answer to the same, says that ‘. 
the law of the State of Oregon and by sections 771 and 775 of an act 
passed in said State, it provides that (section 771) “no estate or in- 
terest in real property other than a lease for a term not exceeding 
one year nor any trust or power concerning such property can be 
created, transferred, or declared otherwise than by operation of law 
or by a conveyance or other instrument in writing subscribed by 

the party creating, transferring, or declaring the same, or by 
146 _ sihis lawful agent, under written authority, and executed with 

such formalities as are required by law,” and that (section 
775) “in the following cases the agreement is void unless the same 
or some note or memorandum thereof expressing the consideration 
be in writing and subscribed by the party to be charged or by his 
lawfully authorized agent; evidence, therefore, of the agreement 
shall not be received other than the writing or secondary evidence 
of its contents in the cases prescribed by law: 

“1. An agreement that by its terms is not to be performed within 
a year from the making thereof.” 

“4. An agreement made upon consideration of marriage other 
than a mutual promise to marry.” 

“6. An agreement for the leasing for a longer period than one 
year or for the sale of real property or of any interest therein.” 

“7, An agreement concerning real property made by an agent of 
the party sought to be charged, unless the authority of the agent be 
in writing.” 7 

And this defendant, furthering answering, says that at the time the 
defendant, Azor H. Nickerson, became engaged to marry the com- 

plainant, and at the time that said defendant, Azor H. Nick- 
147 ~—serson, did marry the complainant, and for a long time prior 

to his said marriage with the complainant, and prior to the 
time when he first became engaged to marry the complainant, and 
from that time until the institution of this suit, the said law of the 
State of Oregon and said section of said act passed in said State as 
aforesaid remained and continued to be in full force and effect; and 
this defendant, further answering, says, upon information and belief, 
that the said promise, contract, and agreement and trust and mar- 
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riage settlement in said bill mentioned, and particularly set forth, 
mentioned, or referred to in the 3rd, 4th, 5th, 6th, 7th, and 8th par- 
agraphs of said bill, and therein alleged to have been made and 
entered into by the defendant, Azor H. Nickerson, and the com- 
plainant, was not, nor was any such promise, contract, or agreement 
or trust or marriage settlement, ner was any memorandum or note 
thereof, either expressing or not expressing the consideration, re- 
duced into writing and signed, subscribed, or executed by the de- 
fendant, Azor H. Nickerson, or by any other person by him 
lawfully authorized; nor was the same or any memorandum or 
note thereof reduced into writing and signed, subscribed, 
148 or executed pursuant to the law in force in this District, as 
stated in the answer of this defendant heretofore filed, nor 
pursuant to the said law of the State of Oregon or to the said see- 
tions of said act passed in said State of Oregon as aforesaid ; and this 
defendant therefore insists that the same is void as against the de- 
fendant, Azor H. Nickerson, and as against this defendant, and that 
no action can be brought whereby to charge the said defendant, 
Azor H. Nickerson, or to charge this defendant upon the same; and 
that this defendant cannot be affected thereby ; and,inasmuch as the 
complainant claims that an estate or interest in real property or a 
trust or power concerning such property was created, transferred, or 
declared as alleged in the bill of complaint, it is incumbent upon 
her, the complainant, to show that the same was created, transferred, 
or declared by operation of law or by a conveyance or other instru- 
ment in writing subscribed by the said defendant, Azor H. Nicker- 
son, or by his lawful agent, under written authority and executed 
with such formalities as are required by law; and thiis defendant 
cays that there was not and cannot be shown to have been so 
149 created, transferred, or declared —, as this defendant is in- 
formed and believes. 

And, inasmuch as the complainant claims that an agreement be- 
tween her and the defendant, Azor H. Nickerson, was made with 
her, the complainant, upon consideration of marriage other than a 
mutual promise to marry, and which by its terms was not to be 
performed within a year from the making thereof, and which was 
for the sale of real property or of an interest therein, as alleged in 
the bill of complaint, it is incumbent upon her (the complainant) to 
show that the same or some note or memorandum thereof express- 
ing the consideration was in writing and subscribed by the said de- 
fendant, Azor H. Nickerson, or by his lawfully authorized agent ; 
and this defendant says that nothing of the sort was done and that 
nothing of the sort can be shown by the complainant, as this de- 
fendant is informed and believes; and this defendant further says 
that by reason of the law in such case made and provided no evi- 
dence of such an agreement should be received other than the 
writing itself under the cireumstances of this case; and this defend- 
aut denies that any of the requirements of the law of the State of 

Oregon or of the law of this District or of any of said statutes in 
150 such ease made and provided have been complied with, and 
this defendant claims the same benefit as if he had pleaded 
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the same laws of the State of Oregon and the same sections of said 
act passed in said State of Oregon as aforesaid, as well as the laws 
in force and in such case made and provided in the District of Co- 
lumbia; and this defendant, for the reasons and under the circeum- 
stances set forth in this defendant's answer heretofore filed in this 
cause, and for the reasons and under the circumstances set forth in 
this amendment thereto, is advised and insists that the said com- 
plainant is not entitled to any relief against this defendant touching 
the matters complained of in the said bill of complaint, and this de- 
fendant asks that he may have the full benefit of all objections to 
the said bill, and that he may have the same advantage and benefit 
from his said answer and this amendment thereto as though he had 
specially demurred to said bill of complaint, and, having fully an- 
swered the same, he prays to be hence dismissed with his reasonable 
costs In this cause incurred. 


W. B. MATTHEWS, P. P. 
151 District oF COLUMBIA, 88: 


I, William B. Matthews, being first duly sworn according to law, 
do solemnly swear that I have read the aforegoing amendment to 
iny answer in the above-entitled cause, No. 9027, brought by Emma 
C. D. Nickerson, as complainant, against myself and others as de- 
fendants, which amendment to my said answer is by me subscribed, 
and I do further solemnly swear upon oath as aforesaid that I am 
the defendant, William B. Matthews, named in said amendment, 
and that I know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 


WM. B. MATTHEWS. 


Subscribed and sworn to before me this 9th day of December, A 
D. 1885. 
N. D. ADAMS, 
Notary Public, Dp. CG 


Leave is hereby granted this 16th day of December, A. D. 1885, 
by the court to the defendant, Wm. Bb. Matthews, to file this amend- 
ment to his answer heretofore filed by him in this cause, with leave 
to the compl’t to plead or demur thereto, as she may be advised. 

A. B. HAGNER. 


152 Amended Answer of A. H. Nickerson. Filed Dec. 16, 1885. 
In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 


Us. y _ 
, , No. 9027 : 
Azor H. Nickerson, WittiaM B. Marruews, and Lena { 
DILLER CARTER, Defendants. 


Now comes the defendant, Azor H. Nickerson, and, by leave of the 
court first had and obtained, files the following as an amendment to 
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the answer heretofore filed by him to the bill of complaint in the 
above-entitled cause : 

This defendant, further answering the bill of complaint and as an 
amendment to and part of his answer to the same, says that by the 
law of theState of Oregon and by sections 771 and 775o0f anact passed 
in said State it is provided that (section 771) “no estate or interest 
in real property other than a lease for a term not exceeding one year 
nor any trust or power concerning such property can be created, 
transferred, or declared otherwise than by operation of law or by a 
conveyance or other instrument in writing subscribed by the party 

creating, transferring, or declaring the same, or by his lawful 
155 = agent, under written authority, and executed with such for- 

malities as are required by law,” and that (section 775) “in 
the following cases the agreement is void unless the same or some 
note or memorandum thereof expressing the considerations be in 
writing and subseribed by the party to be charged or by his law- 
fully authorized agent; evidence, therefore, of the agreement shall not 
be received other than the writing or secondary evidence of its con- 
tents in the eases preseribed by law:” 

“1. An agreement that, by its terms, is not to be performed within a 
vear from the making thereof.” 

“4. An agreement made upon consideration of marriage other 
than a mutual promise to marry.” 

“6.-An agreement for the leasing for a longer period than one 
year or for the sale of real property or of any interest therein.” 

“7. An agreement concerning real property made by an agent of 
the party sought to be charged, unless the authority of the agent be 
In writing.” 

And this defendant, further answering, says that at the time that 

he became engaged to marry the complainant, and at the 
154 ~—s time that this defendant did marry the complainant, and for 

a long time prior to his said marriage with the complainant, 
and prior to the time when he first became engaged to marry the 
complainant, and from that time until the institution of this suit, 
the said law of the State of Oregon and said sections of said act 
passed in said State as aforesaid remained and continued to be in 
full force and effect ; and this defendant, further answering, says that 
the said promise, contract, and ‘agrement and trust and marriage 
settlement in said bill mentioned, and particularly set forth, men- 
tioned, or referred to in the 3rd, 4th, 5th, 6th, 7th, and 8th para- 
graphs of said bill, and therein alleged to have been made and en- 
tered into by this defendant and the complainant, was not, nor was 
any such promise, contract, or agreement or trust or marriage set- 
tlement, nor was any memorandum or note thereof, either express- 
ing or not expressing the consideratior, reduced into writing and 
signed, subseribed, or executed by this defendant or by any other 
person by this defendant lawfully authorized; nor was the same or 
any memorandum or note thereof reduced into writing and signed, 

subscribed, or executed pursuant to the law in force in this 
155 _— District, as stated in the answer of this defendant heretofore 

filed, nor pursuant to the said law of the State of Oregon or 
J—851 
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to the said sections of said act passed in said State of Oregon as 
aforesaid ; and this defendant therefore insists that the same is void 
as against this defendant, and that no action can be brought whereby 
to charge this defendant upon the same, and that this defendant can- 
not be affected thereby ; and, inasmuch as the complainant claims 
that an estate or interest in real property or a trust or power con- 
cerning such property was created, transferred, to declared as al- 
leged in the bill of complaint, it is incumbent upon her to show that 
the same was created, transferred, or declared by operation of law or 
by a conveyance or other instrument in writing subscribed by this 
defendant or by his lawful agent, under written authority, and exe- 
cuted with such formalities as are required by law; and this defend- 
ant says that the same was not and cannot be shown to have been 
so created, transferred, or declared ; and, inasmuch as the complain- 
ant claims that an agreement between her and this defendant was 
made with her upon consideration of marriage other than a mutual 
promise to marry, and which by its terms was not to be per- 
156 formed within a year from the making thereof, and which 
was for the sale of real property or of an interest therein, as 
alleged in the bill of complaint, it is incumbent upon her to show 
that the same or some note or memorandum thereof expressing the 
consideration was In writing and subscribed by this defendant or by 
his lawfully authorized agent; and this defendant says that nothing 
of the sort was done, and that she cannot show that anything of the 
sort was done; and this defendant further says that, by reason of 
the law in such case made and provided, no evidence of such an 
agreement should be received, other than the writing itself, under the 
circuinstances of this case; and this defendant denies that any of 
the requirements of the law of the State of Oregon or of the law of 
this District in such case made and provided have been complied 
with; and this defendant claims the same benefit as if he had 
pleaded the same law of the State of Oregon and the same sections 
of said act passed in said State of Oregon as aforesaid, as well as the 
said laws in force upon the subject in the District of Colambia. 
And this defendant, for the reasons and under the cireum-_ 
157 stances set forth in his answer heretofore filed in this cause 
and in this amendment thereto, is advised and insists that the 
said complainant is not entitled to any relief against this defendant 
touching the matters complained of in the said bill of complaint, 
and this defendant asks that he may have the full benefit of all ob- 
jections to the said bill, and that he may have the same advantage 
and benefit from his said answer and this amendment thereto as 
though he had specially demurred to said bill of complaint, and, 
having full answered the same, he prays to be hence dismissed with 
his reasonable costs in this cause incurred. 
A. H. NICKERSON. 


By E. T. 
ENOCH TOTTEN, 
Sol’r for Defendant, Azor H. Nickerson. 
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ONTARIO, Canada, ss: 
; UnItTED STaTeEs CONSULATE AT Str. CATHARINES. 
[, Azor H. Nickerson, being first duly sworn according to law, 
do solemnly swear that I have read the aforegoing amend- 
158 mentto my answer in the above-entitled cause No. 9027, 


< brought by Emma C. D.. Nickerson, as complainant, against 
myself and others, as defendants, which ainendment to my said an- 
“< swer is by me subscribed; and I do further solemnly swear upon 


oath as aforesaid that | am the defendant, Azor H. Nickerson, 
named in said amendment, and that I know the contents thereof, 
and that the facts therein stated upon wy personal knowledge are 
true, and that the facts therein stated upon information and belief 
I believe to be true. 


AZOR H. NICKERSON. 


Subscribed and sworn to before me this 11th day of December, A. 
ID). ISS5 
L. H. COLLARD, 
U.S. Consular Ag'’t. 


Leave Is hereby granted this 16th day of December, A. D. L885, 
by the court to the defendant, Azor H. Nickerson, to file this amend- 
ment to his answer heretofore filed by him in this cause, with leave 

~- to the com’t to plead or demur thereto as she may be advised. 

by the court 


A. B. HAGNER 
Lov Replication to Answers. Filed Oct. 25, 1884. 
[nu the Supreme Court of the District of Columbia. 
Emma C. D. NIcKERSON 


vs. >» Equity No. 9027 
Azor H. Nickerson et al. J 


The complainant jolns issue upon the answers of the defendants 
in the above-entitled cause 
J. J. JOHNSON, 
Sol’r for Compl t. 


a - Motion for Security for Costs filed Jan'y 21, LSS5 
[n the Supreme Court of the District of Columbia. In Equity. 
Emma ©. D. Nickerson, Complainant, 
vs. — 
Azorn H. Nickerson, Lena D. Carrer, and WILLIAM ee 9027. 
B. Marruews, Defendants. 
; Now comes the defendant, Azor H. Nickerson, by Enoch Totten, 


his solicitor,and now comes the defendant, Lena D. Carter, by Henry 
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Wise Garnett and Conway Robinson, Jr., her solicitors, and now 
comes also the defendant, William b. Matthews,in proper person,and 
they and each of them, jointly and separately, hereby move 
160 =the court in the above-entitled cause for an order directing 
and requiring the complainant, Emma C. D. Nickerson, to 
give security for costs in this.cause within such time as the court 
shall think proper according to the statute in such case made and 
provided or else have her bill of complaint dismissed by the court, 
she, the complainant, being a non-resident of the District of Co- 
lum via. 
ENOCH TOTTEN, For A. I. N. 
HENRY WISE GARNETT anpb 
CONWAY ROBINSON, Jr., 
Sol’rs for Lena D. Carter. 
WM. B. MATTHEWS, P. P. 


Affidavit of W. B. Matthews in Support of Motion for Security for Costs. 
Filed Jan’y 21, 1885. 


District OF COLUMBIA, 88: 


Inthe Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, 
i 7 . . No. 9027. 
Azor H. Nickerson, Lena D. Carrer, and WILLIAM [{ 
Bb. Marruews, Defendants. 


I, William B. Matthews, one of the defendants in the above-enti- 
tled cause, being tirst duly sworn according to law, deposes 

161 and says that the complainant, Emma C. D. Nickerson, came 
to the District of Columbia temporarily at the time that she 

filed the bill of complaint in this cause or shortly prior thereto and 
about that time, and that, to the best of his knowledge and belief 
after staying here a short time she left the District of Columbia and, 
has since resided elsewhere beyond the limits of said District; and 
this ¢ffiant further says that, to the best of his knowledge and belief, 
the said complainant, Emma C. D. Nickerson, has no permanent 
home or residence within the District of Columbia nor any home or 
residence whatsoever within said District at this time, nor has she 
had any for some time past, if she ever did, and that, to the best of 
his knowledge and belief, she, the said complainant, Emma C. D. 
Nickerson, is at present residing in San Francisco, in the State of 
California; and this affiant further states that said complainant’s 
husband, Azor H. Nickerson, is not a resident of the District of Co- 
lumbia, and that, to the best of this aftiant’s knowledge and 

162 belief, her said husband, Azor H. Nickerson, is now living in 
Canada, and this affiant further states that since the filing of 

the bill of complaint in this cause the said complainant, Emma C. 
D. Nickerson, has filed in this cause heretofore, to wit, on December 
8th, 1884, certain interrogatories to be propounded to. herself, the 
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said Emma C. D. Nickerson, as a witness on her own behalf, in which 
it is stated that she, the said Emma C. D. Nickerson, is “at present 
residing in San Francisco, in the State of California.” 


WM. B. MATTHEWS. 


Subscribed and sworn to before me a notary public in and for 
said District, this 21st day of January, A. D. 1885. 
[SEAL. ] N. D. ADAMS, 
Notary Public. 


163 Order Requiring Complainant to Give Security for Costs. Filed 
Jan’y 24, LSS85. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term. In Equity. 


Emma C. D. NIcKERSON 
v8. . No. 9027. 
Azor H. Nickerson et al. ) 


This cause coming on to be heard on the motion by the de- 
fendants to require the complainant, Emma C. D. Nickerson, to 
give security for costs and having been heard and considered, it is, 
this 24th day of January, A. D. 1885, ordered that the complainant 
give bond, with sufficient sureties, to be approved by this court, in the 
penal sum of two hundred and fifty dollars to secure the costs in 
this cause, and that said bond be filed in this court within twenty- 


five days from this date. 
W. 5S. COX, J. 


16-4 Exceptions by Def’ts to Interrogatories Propounded to Compl't. 
Filed Apr. 3, 1885. 


In the Supreme Court of the Dist. of Columbia. In Equity. 


imma C. D. Nickerson, Complainant, 
Us. \ N Q ~ 
. ‘ . ‘ O. 9027. 
Azor H. Nickersoy, Lena D. Carrer, and WiiiiamM B. { ~ 
Matruews, Defendants. 


Now. comes the defendant, Azor H. Nickerson, by Enoch Totten, 
his solicitor, and now comes the defendant, Lena D. Carter, by 
Henry Wise Garnett and Conway Robinson, Jr., her solicitors, and 
now comes also the defendant, William B. Matthews, in proper per- 
son, and they and each of them, jointly and separately, object to and 
except to the interrogatories propounded to Emma C. D. Nickerson 
as a witness on behalf of complainant, as hereinafter more particu- 
larly specified—that is to say, they and each of them, jointly and sepa- 
rately, object to and except to the 11th, 12th, 13th, 14th, 15th, 16th, 


e 


2ist, 22d, 26th, 27th, 29th, and 30th interrogatories so propounded 
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to said witness, Emma C. D. Nickerson, and filed in the 
165 above-entitled cause because they are and because each of 
them is leading. 

The said defendants and each of them, jointly and separately, ob- 
ject to and except to each and all of the following of : said interroga- 
tories, namely, the 15th, 17th, 18th, 19th, 22d, 29th, 3lst, 32d, 33d, 
34th, 35th, 386th, 387th, and 38th, as being and as iden for what is 
and because the same are and because each of them is irrelevant, 
immaterial, and impertinent to the issue joined in this cause. 

The said defendants and each of them, jointly and separately, ob- 
ject to and except to the interrogatory numbered 29 for the reason 
that and because the same calls for and attempts to prove and in- 
quires about secondary evidence and about matters which are but 
secondary proof without first laying the proper foundation therefor ; 
and, further, said defendants and each of them objects to and ex- 
cepts to all and every answer or answers that may be made to each 
and all of the interrogatories hereinbefore specified. 

ENOCH TOTTEN, For A. H. N. 
HENRY WISE GARNETT anp 
CONWAY ROBINSON, Jr., 

Sol’rs for Lena D. Carter 
WM. B. MATTHEWS, P. P. 


166 Exceptions by Def’ts to Interrogatories Propounded to Azor H. 
Nickerson. Filed Apr. 3, 1885. 


In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Compl’t, 
vs. ( 

Azor H. Nickerson, Lena D. Carter, and WiiiraAm B. 
MatrHews, Defendants. 3 


N 


No. 9027 


Now comes the defendant, Azor H. Nickerson, by “noch Totten, 
his solicitor, and now comes the defendant, Lena D. Carter, by Henry 
Wise Garnett and Conway Robinson, Jr., her solicitors, and now 
comes also the defendant, William B. Matthews, in proper person, 
and’ they and each of them, jointly and separately, object to 
and except to the interrogatories propounded to Azor H. Nick- 
erson in his examination-in-chief, as hereinafter more particularly, 
specified—that is to say, they and each of them, jointly and sepa- 
rately, object to and except to the 4th, 5th, 10th, and 25th interroga- 
tories so propounded to him and filed in the above-entitled cause 
because they are and because each of them is leading. 

They and each of them, jointly and separately, object to 

167 and except to each and all of the following of said interroga- 
tories, namely, the 3d, 4th, 5th, 6th, 7th, Sth, 9th, 10th, 11th, 

12th, 13th, 14th, 15th, 16th, 17 th, 18th, 19th, 20th, Zist, 22d. 23d, 
24th, 25th, 26th, and 27th, as being and as calling for what is and be- 
cause the same are and because each of them is irrelevant, imma- 
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terial, and impertinent to the issue joined in this cause; and, further, 
said defendants and each of them object and except to all and every 
answer that may be made to each — all of the interrogatories herein- 
before specified 
ENOCH TOTTEN, For A. H. N. 
HENRY WISE GARNETT anp 
CONWAY ROBINSON, Jr., 
Sol’rs for Lena D. Carter. 
WM. B. MATTHEWS, P. P. 


Exceptions by Def’ts to Interrogatories Propounded to Celia D. Kenney: 
[n the Supreme Court of the Dist. of Col’a. In Equity. 


EuMA C. D. NICKERSON 
rs. . No. 9027. 
Azor H. NIcKERSON et al. | 


Now comes the defendant, Azor H. Nickerson, by Enoch Tot- 
16S —_ ten, his solicitor, and now comes the defendant, Lena D. Carter, 
by Henry Wise Garnett and Couway Robinson, Jr., her solic- 
itors, and now comes also the defendant, William b. Matthews, in 
proper person, and they and each of them, jointly and separately, 
object to and except to the interrogatories propounded to Celia D. 
Kenny, a witness called and examined on behalf of the complain- 
ant as hereinafter more particularly specified—that is to say, they 
and each of them, jointly and separately, object to and except to the 
Sth Interrogatory SO propounded to suid witness for the reason that 
and because the same calls for and attempts to prove what has been 
heard by the witness from another person and what is only hearsay 
testimony; and the said defendants and each of them, jointly and 
separately, object to and except to each and all of the following of 
said interrogatories, namely, the 3d, 6th, 7th, Sth, 9th, 10th, 11th, 
iSth, 14th, 15th, 16th, and 17th, as being and as calling for what is 
and because the same are and because each of them is Irrele- 
169 vant, immaterial, and impertinent to the issue joined in this 
cause; and, further, said defendants and each of them objects 
and excepts to all and every answer or answers that may be made 

to each and all of the interrogatories hereinbefore specified. 

ENOCH TOTTEN, For A. H. N. 
HENRY WISE GARNETT anb 
CONWAY ROBINSON, Jr., 
Sol’rs for Lena D. Carter. 
WM. B. MATTHEWS, P. P. 
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Exceptions by Complainant to Cross-Interrogatories. Filed Ap’r 4, 1885. 
In the Supreme Court of the District of Columbia. 


Emma C. D. Nick ERSON ) 

vs. > Equity No. 9027 

Azor H. NICKERSON. j 

The complainant’s counsel, after reading over the cross-interroga- 

tories to the interrogatories-in-chief to the witnesses, Azor H. Nicker- 

son and Celia D. Kenny, enters objections to cross-interrogatories 

Nos. 5, 6,7, 8, 10,and 11 propounded to the witness, Celia D. Kenny, 

because the same are, respectively, irrelevant, incompetent, and not 

in reply to the examination-in-chief; also objects to the cross- 

170 ~=interrogatories propounded to the defendant, Azor H. Nicker- 

sou, Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 12, 13, 15, 16, 17, 18, 21, 22, 

23, 24, 25, 26, 28, and 29, because said cross-interrogatories are irrele- 

vant, inadmissable, incompetent, and not in reply to the examina- 

tion-in-chief, and, if evidence at all, it is evidence-in-chief for defend- 
ant and not pertinent to the cross-examination. 

J. J. JOHNSON, 


Sol. jor Complainant. 


Order for Commission to Take Testimony. iled Apr. 10, 1885. 
In the Supreme Court of the District of Columbia. 


Emma C. D. NICKERSON 
vs. » Kquity. No. 9027. 
Azor H. NICKERSON et al. 


It appearing to the court that due notice having been given to the 
counsel for the defendants that a motion for the appointment of ex- 
aminers would be made on the 10th day of April, 1885, ordered that 
L.. S. B. Sawyer, Esq., of San Francisco, California, be appointed an 
examiner to take the testimony of Celia D. Kenny and Emma C. D. 

_ Nickerson,and that L. H. Collard, U.S. consular agent, St. 
171 Catherine’s, Canada, be appointed to take the testimony of 
Azor H. Nickerson, and that the clerk of the court issue com- 
missions to them, and the time for taking testimony in the above 
case on the part of complainant is limited to forty days from the 
8th day of April, 1885. 
CHAS. P. JAMES, Justice. 
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Order for Com’n to Issue to Take Testimony. Filed Oct. 10, 1885. 
In the Supreme Court of the District of Columbia. In Equity. 


EuMA C. D. Nickerson, Compl’t, 

is , 

, ' , »No. 902 

Azor H. Nickerson, Wm. B. Matruews, and Lena D. 0. 9027. 
CARTER, Def'ts. 


[t is, by consent of counsel for the complainant and for the de- 
fendants, respectively, ordered that Leonard H. Collard, United 
States consular agent at St. Catherine’s, Canada, be, and he hereby 
is, by the court, on this 10th day of October, A. D. 1885, appointed 

an examiner and commissioner to take the testimony of Azor 
172 H. Nickerson, a witness on behalf of the defendants, upon 

interrogatories and cross-interrogatories to be filed in this 
cause, and he is hereby authorized and empowered to take said_tes- 
timony ; and the clerk of this court is hereby ordered and directed, 
upon the filing of the interrogatories and cross-interrogatories afore- 
said, to issue a commission, with the said interrogatories and cross- 
interrogatories thereto annexed, to the said Leonard H. Collard, 
United States consular agent at St. Catherine’s, Canada, appointing 
him an eXaminer and commissioner and investing him with power 
and authority to examine said Azor H. Nickerson as a witness for 
the defendants in the above-entitled cause upon interrogatories an- 
nexed thereto as aforesaid. 

by the court: 


CHARLES P. JAMES, Justice. 


[ consent to the issuing of the above commission and appoint- 
ment of the commissioner therein named. 
J. J. JOHNSON, 
Sol. for Complaina-t. 


173 Testimony of A. HI. Nickerson. Filed May 5, 1885. 


DOMINION OF CANADA, 
Province of Ontario, County of Lincoln : 


[, Leonard H. Collard, United States consular agent at St. Cath- 
arine’s, Canada, do hereby certify that I did, on the 29th and 30th 
days of April, A. D. 1885, cause Azor H. Nickerson, the witness 
named in the annexed commission, to come before me at St. Cath- 
arine’s, Canada, and did there and then first administer an oath to 
said witness on the Holy Evangely of Almighty God to tell the 
truth, the whole truth, and nothing but the truth in the cause of 
Emma C. D. Nickerson vs. Azor H. Nickerson et al., No. 9027, Equity, 
in the supreme court of the District of Columbia, and the said wit- 
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and cross-interrogatories appended to said commission as follows: 

To interrogatory No. 1 he said: My name is Azor H. Nickerson ; 
| am forty-seven years old; my residence is Philadelphia, Pa.; my 
occupation is soldier, out of employment. 

To interrogatory No. 2 he said: I married with complainant, 

Emma C. Derby, at San Francisco, Cal., August thirteenth, 
174 1870; issue of marriage, two children—Florence D. and 
Mary C. 

To interrogatory No. 3 he said: Was the individual owner 
of blocks 145 and 146, Couch’s Addition to city of Portland, ¢ regon ; 
bought them in 1869 or 1870, and think I sold them the same or fol- 
lowing year; think the amount for which they were sold was twenty- 
five hundred dollars, but it may have been only two thousand; in either 
case the amount was lessened by the commission; do not remember 
to whom they were sold; did not invest the money realized from 
this sale especially, but placed it with other funds and used the whole 
in buying and selling lands in Washington Territory and lots in 
the city of Portland aforesaid. I had no reason to keep and did not 
keep any separate account of any of these transactions. 

To interrogatory No. 4 be said: The proceeds arising from the 
sale of blocks numbers 145 and 146 were not invested, either indi- 
vidually or jointly, with any one in any purchase especially, but 
were merged with other moneys and used in the general specula- 
tious mentioned in answer to interrogatory No. 3. 

To interrogatory No. 5 he said: I believe that the partition 
175 between myself and the heirs of Jno. S. Walker was made at 

the dates specified and embraced the lots mentioned. 

To interrogatory No. 6 he said: I do not remember to whom the 
lots were sold, but know that they were sold in three different par- 
cels, at different times, and to different parties, I believe. I do not 
remember the amount, but believe tliat after the commissions were 
deducted the whole amount was between ten and twelve thousand 
dollars. 

To interrogatory No. 7 he said: The purchase-money was in cash. 

To interrogatory No. 8 he said: Cannot specify any particular 
way in which the proceeds were invested, because the money was 
merged with other moneys and all were used in paying debts and 
in various speculations. | 

To interrogatory No. 9 he said: I did not make any special in- 
vestment of this money and have no means of knowing where it 
finally vested. This question is more particularly answered in my 
answer to question number 8. 

To interrogatory No. 10 he said: Am unable to state how 

176 I got the money with which I speculated and with whom | 

transacted my business, nor yet what portion or if all the 
money realized from sales of property was so used. 

To interrogatory No. 11 he said: My answers in numbers eight, 
nine, and ten cover this question. 

‘To interrogatory No. 12 he said: My answer to this is embraced 
in the foregoing answers. 


ness, being under oath as aforesaid, did answer the interrogatories 
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To interrogatory No. 13 he said: My answer to this is contained 
in the foregoing answers. 

To interrogatory No. 14 he said: I am unable to state the sources 
from whence the money for the purchase of house and lot, number 7 
Dupont Circle, was obtained, except to say generally that it was ob- 
tained in the ordinary course of business, as set forth in my foregoing 
answers. 

To interrogatory No. 15 he said: My answer to this question is 
embraced in my answer to No. 14. 

To interrogatory No. 16 he said: [ am unable to give any informa- 
tion on any of the points mentioned in this question. 

To interrogatory No. 17 he said: I do not know. 

L77 To interrogatory No. 18 he said: The cheque was made by 

me, payable to order of Thomas Sheridan, payable at Middle- 
ton & Co. 
To interrogatory No. 19 he said: Various speculations and_busi- 
ss transactions, details of which I am unable to give. 
To interrogatory No. 20 he said: Niagara Falls, Canada. 
To interrogatory No. 21 he said: The writing shewn to me looks 
like the writing of my wife, née Carter, but I do not know. I first 
met Miss Lena D. Carter at Salt Lake, Utah, where she was, with 
her family, visiting in April, 1875; don’t know when she left there 
or when she returned to her home in Washington. 

To interrogatory No. 22 he said: I have seen her writing and I 
presume have seen her write. The writing shewn to me looks like 
hers, but I cannot say that it is hers. 

To interrogatory No. 23 he said: I visited Rock Enon Springs, 
Va., twice in the summer of 1880; don’t know exact time nor 

when I left, except that I stayed one or two days each time. 
178 To interrogatory No. 24 he said: General and Mrs. Samuel 

Breck were the only persons whom I knew among those 
golng at the same time. 

To interrogatory No. 25 he said: I do not know whether she was 
there the whole time or not, but do remember seeing her go away 
for a drive with her mother, and also out walking with parties of 
young people, but how long she was gone when she went or when 
she returned I do not know. I think I remember having introduced 
several ladies of my acquaintance to Mrs. Breck, including Miss Lena 
1). Carter, her sister, and perhaps their mother, Mrs. Carter, who was 
with them. 

To interrogatory No. 26 he said: Do not know when Miss Carter 
went to Rock Enon Springs nor with whom she went; think she 
returned to Washington with her mother and sister in September. 

To interrogatory No. 264 he said: I have no original letters or 
copies of original letters of the complainant nor anything else that 
ever belonged to her in my possession. 

To interrogatory No. 27 he said: Do not now remember Mr. Mat- 

tingly or Mrs. Tripp, but do remember meeting Mrs. Carson, 
179 Mrs. Mason, and a large number of other Washington people 
of my acquaintance 
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The witness, being still under oath as aforesaid, made answer to 
the cross-interrogatories appended as follows : 


To cross-interrogatory No. 1 he said: Neither at the time of my 
marriage nor at any other time did I ever make such agreement 
and I never heard of any such thing until the commencement of 
these proceedings. 

To cross-interrogatory No. 2 he said: I never made any such agree- 
ment nor was ever such a thing referred — between myself and com- 
plainant, either before our marriage or at any time. 

To cross-interrogatory No. 3 he said: Complainant never said any- 
thing of the kind to me nor did I to her, nor did I ever hear of if 
previous to these proceedings. 

To cross-interrogatory No. 4 he said: Not a word passed between 
us on that subject and the marriage never had any such basis, either 
directly or indirectly. 

To cross-interrogatory No. 5 he suid: Not a word was said 

180 about any conditions; either did she say anything about the 

consent of her mother. The complainant was at this time 

over twenty-one years of age and the consent of her mother was a 

matter of courtesy and not of right. There was no condition men- 

tioned then nor at any other time, nor anything that could be con- 
strued into anything of the kind. 

To cross-interrogatory No. 6 he said: None whatever, and the 
marriage was not entered into upon the faith of any promise what- 
ever. 

To cross-interrogatory No. 7 he said: I was the owner of said 
blocks. I never made any agreement or promise to the complainant 
in connection with said blocks. 

To cross-interrogatory No. 8 he said: I never made any such 
agreement or promise, nor was anything said between us regarding 
any such matters. 

To cross-interrogatory No. 9 he said: She did not and I did not. 

To cross-interrogatory No. 10 he said: There was never any such 
contract or agreement, nor was anything ever said by either of us 
which might be so construed. 

To cross-interrogatory No. 11 he said: Thesaid lots were not suit- 

able for building purposes. They were some distance from 
181 any buildings; an old brickyard had formerly been located 

on them and they were covered by debris and surrounded by 
stumps. 

To cross-interrogatory No. 12 he said: The said blocks were near 
the river, inaccessible to carriages, and unsuitable for building pur- 
poses and in an undesirable locality. 

To cross-interrogatory No. 13 he said: We never spoke about 
building on said lots. 

To cross-interrogatory No. 14 he said: Besides the said lots, I 
owned two lots in the same addition and one whole block higher up, 
both of which parcels were in desirable locations for building pur- 
poses ; both parcels commanded a fine view of Mount Hood, and were 
accessible to carriages, and I often drove there to obtain a view 
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of the mountain, and if I ever did call attention to lots 145 or 146 
it was from these choice locations, and if I ever mentioned building 
in connection with any of these lots it must have been with refer- 
ence to these choice parcels, of course. 

To cross-interrogatory No. 15 he said: They were not subject to 
any contract or promise or antinuptial agreement whatever, nor did 
I ever hear of any such intimation until since the commencement 

of these proceedings. 
182 To cross-interrogatory No. 15 he said: There was not a 
word of any such conversation ever passed between us at the 
time of sale nor at any other time. 

‘To cross-interrogatory No. 17 he said: Never, nor was there ever 
any conversation or transaction relative thereto that could be so con- 
strued or implied. 

To cross-interrogatory No. 18 he said: None whatever. 

To cross-interrogatory No. 19 he said: My recollection is that they 
were sold at three different times in three different parcels to three 
different persons. : 

To cross-interrogatory No. 20 he said: I had. I sold all of them 
toone man in 1878 for the sum of $4,500.00. The complainant 
united willingly with me in executing the deed and without any 
intimation of a marriage portion therein, and the muney to be de- 
rived from the sale was to have been invested by me with other 
parties in certain cattle speculation in Nebraska. When the deed 
was sent to Portland the party who purchased the property found 
a defect in the title by reason of certain irregularities in the proceed- 

ings of the court which had decreed the partition as between 

188s myself and the heirs of John 5. Walker. This defeated the 

. sale,and I was soon ordered to Fort Vancouver, near Portland, 

Oregon, when I visited the property, and Wpon personal inspection 

I told my agent that I should ask at least $12,000.00 for the prop- 
erty. 

To cross-interrogatory No 21 he said: This question is fully an- 
swered in the answer to the preceding cross-interrogatory, No. 20. 

To cross-interrogatory No. 22 he said: None whatever. 

To cross-interrogatery No. 23 he said: Nothing was ever said by 
the complainant or myself in regard to such matter, nor did I ever 
hear of anything of the kind from any source until since the com- 
nent of these proceedings. . 

To cross-interrogatory No. 24 he said: Neither the house and lot 
referred to or the money with which it was purchased was ever sub- 
ject to any promise, condition, or agreement on my part whatsoever. 

To cross-interrogatory No. 25 he said: I never exchanged a word 
in any form with the complainant about the property in question or 

the money with which it was purchased. 
154 To cross-interrogatory No. 26 he said: I never had any- 
thing but an equitable title to the house and lot No.7 Dupont 
Circle referred to, aud it is a fact that the complainant had no inter- 
est in it whatever. 

To cross-interrogatory No. 27 he said: All the money ever used 

by me during my lifetime was acquired solely by myself, and I never 
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acquired through or by the complainant a dollar in money or prop- 
erty at any time, and all the money used in these investments was 
wholly and exclusively my own, and not a dollar ever beionged to 
the complainant. 

To cross-interrogatory No, 28 he said: It was not. 

To cross-interrogatory No. 29 he said: Nothing whatever was ever 
said by either of us that could ever have been construed into any- 
thing of that kind. | 
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Which said testimony was reduced by me into writing and read 
over to and signed by said witness in my presence and is here an- 
nexed to the writ of commission, closed up under my seal, and 

returned into said court. . 
185 Witness my hand and seal this 30th day of April, A. D 
1885. 
L. H. COLLARD, 
U. S. Consular Ag’t, Examiner. 


In the Supreme Court of the District of Columbia, the 10th Day of 
April, 1885. 


Emma C. D. NicKERSON \ | 
v. No. 9027, Equity Docket 24. 
Azor H. Nickerson et al. J 


The President of the United States to L. H. Collard, U.S. consular 
agent, St. Catharines, Canada, Greeting : 


Know you that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, toexamine Azor H. Nickerson, witness for the 
complainant in the above-entitled cause, upon the interrogatories 

annexed to this commission ; and, therefore, you are hereby 
186 commanded, at a certain day and place or certain days and 

places to be appointed by you, to cause said witness to come 
before you and then and there examine him, on oath or affirma- 
tion, upon the said interrogatories and reduce his testimony into 
writing, to be signed by said witness, and, having so done, annex the 
same to this writ, closed up under your seal, and make return thereof 
into said court with all convenient speed. 

Witness D. K. Carter, chief justice. 

R. J. MEIGS, Clerk, 

By M. A. CLA NCY, Asst Clerk. 


—— 
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Nickerson No. 1. 


W asHinoaton, D. C., June 5th, 1883. 
Mr. J. C. Derby. 

Sir: I have sent to your care to Mrs. Emme ©. Nickerson by B. 
& P. R. R. as freight one large chest, one small one, one little box, 
by mistake sent as freight, one sewing-machine, one folding chair; 
by Adams Express, one trunk, one small box ; receipt of the same 
herewith enclosed. 

A. H. NICKERSON. 
187 IJnterrogatories to A. H. Nickerson and Testimony. Filed Oct. 
10, 1885. 

In the Supreme Court of the District of Columbia. 
D. NICKERSON 

: vs . . , 

; ) -Equity No. 9027. 
Azor H. Nickerson, Lena D. CARTER, Sometimes | _ 

Called Lena C. Nickerson, & Wa. Bb. MarruHews. 


EMMA C. 


Interrogatories to be propounded to Azor H. Nickerson, one of the 
‘ defendants in the above- entitled cause. 


|. State your name, age, residence, and occupation. 

When and where did you marry the complainant? Give her 
maiden name; and, if there has been any issue of said marriage, state 
it. 

3. If you were the owner, individually or jointly with any one 
else, of blocks Nos. 145 and 146, in Couch’s addition to the city of 
Portland, in the State of Oregon, state the year vou purchased said 
blocks, when you sold them, to whom sol 1, how much you realized 
from said sale, and how and in what kind of property did you re- 
invest said proceeds arising from the sales of the blocks afore- 

sald. 
188 4. State whether or not the proceeds arising from the sale 
of blocks numbered 145 and 146 were invested by you, in- 
dividually or jointly with one John S. Walker, in the purchase of 
lots 3, 4, 5, 6, 7, and 8,in block No. 24, in 4 ‘ouch’s addition to said 
city of Portland. 

5. State whether or not upon a partition between you and the 
heirs of said John S. Walker lots 7 and 8 and the north half of lot 
6, in said block 24, were allotted to you about the 20th day of June 
and the 30th day of October, 1878. 

6. State when and to whom you sold lots 7 and 8 and the, north 
half of lot 6, in said block 24, and how much you received for said 
lots 7 and 8 and part of 6. 

If only part of said purchase-money was paid in cash for said 
lots last above mentioned, state how much was paid, how the residue 
was received, and when the same was paid. 

8. State fully and with particularity what you did with the entire 
reer arising from the sale or sales of said lots 7 and 8 and part 
of low 6 
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189 9. State with certainty, so far as your recollection will aid 

you to do so, what kind or description of property or security 
or securities you invested the proceeds received by you from the sale 
of said lots 7 and 8 and the said part of lot 6. If upon securities, 
where are they; if disposed of, what have you done with the pro- 
ceeds? State where the said proceeds found a resting place. 

10. If, on and from the 26th day of November, 1881, down to and 
including the 12th day of June, 1882, you were engaged in or con- 
nected with any persons, or pools, or syndicates, or combinations, or 
schemes for the purpose of speculating in money, stocks, bonds, 
or any securities of any kind, state when, where, with whom, how 
much money you put into said pools, stocks, bonds, or other species 
of speculations, when you obtained the money you so used in said 
speculations, and how much, if any, of the proceeds realized from 
the sales of said lots 7 and 8 and part of lot 6,in said block 24, did 
you invest in said schemes aud pools and syndicates hereinbefore 
described. 

11. If you should auswer that you did not put all of the proceeds 

from said lots aforesaid into said pools and other speculations, 
190 what did you do with the remainder? State fully and par- 
ticularly. 

12. State how much money you used in said speculations besides 
the sums realized from the sales of the lots aforesaid. 

13. If you realized many from your various speculations cov- 
ered by the period hereinbefore asked, state how much net profit 
from each speculation, giving a specific statement of the profits re- 
ceived by you from time to time as well as the losses incurred for the 
same period covered by said question heretofore propounded and 
through whom said speculations were made. 

14. State the circumstances attending your obtaining the money 
that you used in the purchase of the house and lot known as No. 7 
Dupont Circle, being lot No. 2, in square No. 114, fromm whom you 
received it, or from what combinations of pools or syndicates you re- 
ceived it or any part of it, and how much from each, and at what 
time or times you received the same and into what bank you dé- 
posited the same, and give the names of the parties and their ad- 

dress. 
19] 15. If you say some part of it came from your speculations 
aforesaid, state particularly and with clearness from which 
syndicate or pools or class of stocks or speculations and the dates 
you received the money that formed a part of the purchase-money 
aforesaid. 

16. If, between the 26th of November, 1881, down to the 12th of 
June, 1882, you were engaged in any way in speculating or con- 
nected with any persons or pools or syndicates having for the object 
of speculating — in any manner, state when and where and with 
whom, what banks and brokers, you were so engaged. Give each sep- 
arate and distinct speculation during the whole period above stated, 
how much you realized or how much you lost from each separate 
and distinct speculation, giving the exact sums and the various 
times; the names of the persons composing the syndicate or pools 
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or banks or brokers paying you the dividends or interest or shares 
realized by or from each or all of said investments; the banks or 
brokers with whom you made your deposits and drew your checks 
between the dates last aforesaid. 
17. State how much money you had in eash, donds, stocks, 
192 _ securities or other personal property previous to the day vou 
sold the lots aforesaid, and how did you invest said cash and 
otherwise dispose of said money, bonds, and stocks, and in what did 
you invest these avails, if you had such bonds and Stocks, and did 
dispose of the same. 

18. If the purchase-money for the payment of the house and lot 
No. 7 Dupont Circle was paid by check, state to whose order the 
same was made, who was the maker, and in what bank was the 
same made payable and paid. 

19. From what sources were the funds «btained or realized with 
which said check was paid? State fully and particularly how the 
various sums were realized, if not all realized at one time, that made 
up the exact sum as the purehase-money for the said house and lot 
No. 7 Dupont Cirele. 

20.. State where you were on the 5th day of June, 1883 ? 

21. State in whose handwriting, if you know, is exhibit hereto 

attached and marked Nickerson No. 1, together with the 
193 envelope. State also how long you have known the defend- 

ant, Lena D. Carter or Lena C. Nickerson, where you first 
made her acquaintance, and from that place when and where did 
she go & when did she come to Washington. 

22. Have you ever seen Lena D. Carter, sometimes called Lena 
(©. Nickerson, write and do you know her handwriting? Ifso, — 
whether or not exhibit marked Nickerson No. 1 and the envelope 
is in her handwriting. 

23. State whether or not you were in the summer of 1880 or some 
part of said summer at Rock Enon Springs; if so, state how long 
you were there and when you left. 

24. State whom you accompanied to said springs. 

25. State, if you know, whether or not Lena D. Carter was pot 
there the whole time you remained there, and state also whether or 
not you introduced said Lena D. Carter to Mrs. Caroline J. Breck. 

26. State, if you know, when said Lena D. Carter left this 

194 —s city for said Rock Enon Springs, how long she remained 

there, when she returned, who went there with her, and with 
whom did she return. 

26}. If you have the original letters by complainant to you of 
Oct’r 9, L881; July 20, 1882; September 25, 1882; November —, 
1882; Dee. 31, 1882, and Feb’y 23, 1883, please produce and file the 
name with your —. 

27. Do you remember seeing there, if you know them, Mr. William 
F. Mattingly, of Washington: Mrs. Carson, Mrs. Mason, then of Wash- 
ington, and Mrs. Trippe, of Baltimore, Maryland? 

JOHN J. JOHNSON anpb 
W. W. WILSHIRE, 
Solicitors for Complainant. 
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195 In the Supreme Court of the District of Columbia. In 
Equity. 
Emma C. D. Nickerson, Complainant, 
6 | 
us { 


+ P ‘ ¥ ‘ No. Q(0?7. 
Azor H. Nickerson, Lena D. Carter, and WILLIAM [ 
b. Marruews, Defendants. 


Now comes the defendant, Azor H. Nickerson, by Enoch Totten, 
his solicitor, and now comes the defendant, Lena D. Carter, by 
Henry Wise Garnett and Conway Robinson, Jr., her solicitors, and 
now comes also the defendant, William B. Matthews, in proper per- 
son, and, without in any — or manner waiving the objections and 
exceptions or any of them which have been taken, noted, or filed 
by them or by any of them to the interrogatories propounded to 
Azor H. Nickerson, as a witness on belialf of the complainant in the 
above-entitled cause, do, nevertheless, expressly reserving and insist- 
ing on all such objections and exceptions, now come and file the 


following cross-interrogatories in order that the said cross-Interrog- . 


atories may be propounded to the said Azor H. Nickerson, which 
said cross-interrogatories are hereto annexed and are as follows: 


196 Cross-interrogatories to be propounded on belialf of the ce- 


fendants to Azor H. Nickerson, a witness for and on behalf 


of the complainant, called, produced, sworn, and examined on be- 
half of the complainant. 


1. If, in answer to the interrogatories propounded to you on behalf 
of the complainant, you state that you were ever married to the 
complainant, then state whether or not at the time that you were 
so married to the complainant you agreed with the complainant to 
give to or to have in trust for or to convey to a trustee for or to 
settle upon the complainant and her children, or any of them, or 
any person or persons, any property in Portland, Oregon, or any- 
where else. 

2. Did you ever so agree at any other time previous to your said 
marriage to the complainant, and was your marriage to the com- 
plainant made or entered into upon any such agreement or upon 
any similar agreement ? 

3. Did you say to the complainant or did the complainant say to 
you at the time that you were married to her anything about any 

marriage settlement or trust fund, or about your giving to or 
197 holding in trust for or conveying to a trustee for or settling 

upon the complainant or the complainant and her children, 
or any of them, or any person or persons whomsoever, any property 
in Portland, Oregon, or anywhere else ? 

4. Was anything of the sort ever said by you to the complainant 
or by the complainant to you at any time prior to your said mar- 
riage with the complainant, and was said marriage made or entered 
into upon the faith of anything of the sort ? 

0. When the complainant agreed to marry you what was her age, 
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and did she so agree to marry you subject to any condition or con- 
ditions whatsoever, such as the consent of her mother, or such asa 
marriage settlement being made upon her or upon any person or 
persons, or such asa trust fund being set apart for the benefit of 
herself or of any person or persons whomsoever ? 

6. Was there at the time of your marriage to the complainant or 
at any time prior thereto anything said by the complainant to you 
or by you to the complainant that could be construed into anything 
of the kind, and was your marriage with the complainant made or 

entered into upon the faith of anything of the kind ? 
198 7. If, in answer to the interrogatories propounded to you 

by the complainant, yon also state that you ever were the 
owner of blocks numbers 145 and 146, in Couch ’s addition. to the 
citv of Portland, in the State of Oregon, then state whether or not, 
at the time that you contracted to marry the complainant and _ be- 
came engaged to her, or at any time previous to your marriage with 
the complainant, you agreed with the complainant or promised the 
complainant to reserve said blocks numbers 145 and 146 or either 
of them or any part thereof as a marriage portion or settlement or 
asa trust fund for the complainant or for any person or persons 
whomsoever ? 

8. Did you then or at any time previous to your marriage with 
the complainant agree with the complainant or promise the com- 
plainant to hold said lots numbers 145 and 146, or either of them 
or any part thereof in trust for or to convey the same or either of 
them or any part thereof to the complainant or to the complainant 
and her children or any of them or any person or persons whom- 
soever, or to convey the same to a trustee for her or her and her 

children or any of thein or any person or persons whomso- 
198} ever, or to build a house thereon for the complainant or for 

her and her children or for any of them or for any person or 
persons whomsoever ? 

9. Did you, at the time that you contracted to marry the com- 
plainant and became engaged to her or at any time previous to your 
mnarriage with her, say to her or did she say to you anything about 
any property owned by you in Portland, Oregon, or elsewhere ? 

10. Was there ever any antenuptial contract or agreement what- 
soever between you and the complainant concerning said blocks 
numbers 145 and 146, in Couch’s addition to the city of Portland, 
in the State of Oregon, or relative thereto or having anything to do 
therewith, or was there ever anything said by either of you to the 
other that could be construed into anything of the kind? 

11. Were said blocks numbers 145 and 146 or either of them 
suitable for building purposes? How and where were they located 
and what was their surroundings ? 

12. Were said blocks numbers 145 and 146 quite inaccessible to 

carriages and were they near the river or low ground, and 
199 were they in an undesirable locality for building purposes? 
if so, state fully about the same. 

15. Did you say anything tothe complainant at the time that you 
contracted to marry her and became engaged to her or at any time 
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rior to your marriage with her about building upon said lots num- 
eee 145 and 146 or upon either of them or any part thereof? 

14. Weresaid blocks numbers 145 and 146 the only blocks owned 
by you in said Couch’s addition to the said city of Portland, in the 
State of Oregon; if not, did you own other property in said addi- 
tion and was any of such other property higher up and accessible 
and did it command a fine view and was it a choice location for 
building purposes ? 7 

15. If, in answer to the interrogatories propounded to you by the 
complainant, you state that you sold said blocks numbers 145 and 
146, then state whether or not the proceeds of said sales of said 
blocks numbers 145 and 146 were subject to any trust whatsoever 
or to any antenuptial promise, contract, or agreement or portion or 
settlement whatsoever. 

16. Was anything said by you to the complainant or by her to you 

or agreed upon by and between you and ler at the time that 
200 ~=— said blocks .numbers 145 and 146 were sold or at any time 

prior thereto as to or relative to the said blocks numbers 145 
and, 146 or any part thereof or the proceeds thereof or of any part 
thereof being subject to any portion, promise, trust, marriage con- 
tract, agreement, or settlement whatsoever? 

17. Was your interest in lots numbers 3, 4,5,6, 7, and 8, in blocks 
number 24, in Couch’s addition to the city of Portland, Oregon, ever 
subject to any trust whatsoever or to any antenuptial promise, con- 
tract, or agreement or portion or settlement whatsoever ” 

18. Were lots 7 and 8 and the north half of lot 6, in said block 
number 24, in Portland, Oregon, or was your interest therein ever 
subject to any trust whatsoever or to any antenuptial promise, con- 
tract, or agreement or portion or settlement whatsoever ” 

19. If, in answer to the interrogatories propounded to you by the 
complainant, you state that you sold said lots 7 and 8 and the north 
half of lot 6,in said block 24, in Portland, Oregon, then state whether 
or not the same were all sold in different parcels, at different times, 

and to different persons. 
201 ' 20. Have you ever previously sold said lots 7 and 8 and 
the north half of lot 6,1n said block 24: if so, when or about 
when, and had the complainant voluntarily, freely, and willingly 
united in executing a deed for the same to the purchasers”? | 

21. Did said previous sale of said lots 7 and 8 and the north half 
of lot 6, in said block 24, fall through; and, if so, why and for what 
reason? State fully all about the same. 

22. Were the proceeds of sale of said lots 7 and 8 and the north half 
of lot 6, in said block 24, or was any part thereof ever at any time 
subject to any trust whatsoever or to any antenuptial promise, con- 
tract or agreement or portion or settlement whatsoever ? 

23. Was anything said by you to the complainant or by her to 
you or agreed upon between you and her at the time that said lots 
7 and 8 and the north half of lot 6, in block 24, were, respectively, 
finally sold or at any time prior thereto as to or relative to the said 

lots 7 and 8 and the north half of lot 6 or any part of them 
202 or any of them or the proceeds thereof or of any part thereof 
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being subject to any promise, trust, portion, marriage contract, 
agreement, or settlement whatsoever ? 

24. If, from your answers to the interrogatories propounded to you 
on behalf of the complainant, it appears that you purchased or ever 
at any time had any interest in or title to the house and lot known 
as number 7 Dupont Circle, being lot number 2, in square number 
114, in the city of Washington, District of Columbia, then state 
whether or not the same or the money with which the same was 
purchased ever was subject to any antenuptial promise, trust, con- 
tract, agreement, or marriage settlement whatsoever. 

25. Did you ever say anything to the complainant or did she ever 
say anything to you as to or relative to said house and lot known 
as number 7 Dupont Circle—that is to say, said lot numbered 2, in 
square numbered 114—being, or about the money with which the 
same was purchased being, held by you in trust for or conveyed by 
you to or conveyed by you to a trustee for or in any way settled 

upon or held in trust for the complainant or her and her 
206 children or any of them, or that anything of the sort would 

ever be done by you, or was anything ever said by either of 
vou to the other that could possibly be construed into anything of 
the kind ? 

26. Did you ever have anything more than an equitable title to 
said house and lot numbered 2, in square numbered 114, in Wash- 
ington, District of Columbia, and is it a fact that the complainant 
never, at any time, had any interest therein whatsoever? 

27. If, in answer to the interrogatories propounded to you on be- 
half of the complainant, you have stated that you ever made or en- 
tered into any investments or speculations, either alone or with 
others, then state whether or not the money used by you in and ap- 
plied by vou to and put and placed by you in such investments or 
speculations was wholly, exclusively, and altogether your own, or 
did any of the said money belong to the complainant? 

28. Was any of the money which you so used, invested, or specu- 
lated with subject to any marriage settlement or trust, or to any 
untenuptial promise, agreement, or contract whatsoever, or to any 
untenuptial trust ? 

29. Was anything ever said by you to the complainant or by her 

to you as to or relative to your investments or speculations 
204 ~— that could have ben construed into anything of that kind? 
ENOCH TOTTEN, 
For A. H. N. 
HENRY WISE GARNETT anpb 
CONWAY ROBINSON, Jr, 
Sol’r- for Lena D. Carter. 


WM. B. MATTHEWS, P. P. 
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205 Deposition of A. H. Nickerson. Filed Oct. 17, 1880. 


In the Supreme Court of the District of Columbia, the 11th day of 
November, 1885. 


Emma C. D. Nickerson, Compl't, 


vs No. 9027, 


Azor H. Nickerson, Wm. B. Marruews, and { Equity Docket 24. 
LENA DiLver Carter, Def’ts. J 


The President of the United States to Leonard H. Collard, United 
States consular agent, St. Catharine’s, Canada, Greeting: 


Know you that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, to examine Azor H. Nickerson, Thorold, On- 
tario, Canada, as a witness for the defendants in the above-entitled 
‘ause, upon the interrogatories and cross-interrogatories annexed to 
this commission, and therefore you are hereby commanded, at 

a certain day and place or certain days and places, to be 
206 appointed by you, to cause said witness to come before you, 

and then and there examine him on oath or affirmation 
upon the said interrogatories and cross-interrogatories and reduce 
his testimony into writing, to be signed by said witness, and, having 
so done, annex the same to this writ, closed up under your seal, and 
make return thereof into said court with all convenient speed 

Witness D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 


[In the Supreme Court of the District of Columbia. In Equity 


Emma C. D. Nickerson, Complainart, 
v8. 
Azor H. Nickerson, Lena D. Carter, and Wiican B. 
Matruews, Defendants. 


No. 9027. 
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207  Interrogatories to be propounded to Major Azor H. Nicker- 
son, to be called, sworn, and. examined on behalf of the 
defendants. 


Ist. When, where, and under what circumstances was the engage- 
ment of marriage between yourself and the complainant entered 
into ? 

2nd. If, in answer to the preceding question, you state in sub- 
stance, among other things, that at the time you engaged yourself to 
the complainant both you and the complainant were en route to 
Idaho with a party of officers and their wives, then state how far 
you were from Portland, Oregon, at the time of engaging yourself 
to the complainant, and how long it was thereafter before the com- 
plainant again returned to Portland, Oregon. 
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3rd. When, where, and under what circumstances was your en- 
gagement to the complainant announced ? 
4th. Who went upon said excursion besides the complainant 
and yourself? What were the names of the other members of the 
arty ? 
208 5th. Did Mrs. Celia D. Kenny, the complainant’s mother, 
accompany her on that occasion? Was the said Mrs. Celia 
D. Kenny one of said party? 
6th. What agreement, if any, did you, at the time that you en- 
gaged yourself tothe complainant or at any time before said engage- 
ment, make or enter into with the complain: int or with any one else 
relative to your giving to or holding in trust for or conveying to a 
trustee for or settling upon the complainant or the complainant and 
her children or any of them, or any person or persons whomsoever, 
any property of any kind whatsoever in Portland, Oregon, or any- 
where else? 
7th. Was there, at the time of your engaging yourself to the com- 
plainant or at any time prior thereto, any such or any similar agree- 
ment or understanding between the complainant or any one else and 
yourself? 
Sth. What, if anything, at the time of your engaging yourself 
to the complainant or at any time prior thereto, was said by 
209 you to the complainant or by the complainant to you about 
auy marriage settlement or trust fund, or about your giving 
to or holding in trust for or conveying to a trustee for or settling 
upon the complainant or the complainant and her children or any 
of them or any person or persons whomsoever any property of any 
kind whatsoever, either in Portland, Oregon, or anywhere else? 
%th. What was the complainant’s age at the time that she engaged 
herself to you? 
10th. At the time that the complainant engaged herself to you 
and agreed to marry you what, if anything, was said about her 
mother’s consent to said engage ment? ‘Did she agree to marry you 
subje ct to any condition or conditions whatsoever ? 
llth. At the time of your agreeing to marry the complainant 
what was your rank in the army and what was your salary as an 
officer in the army ? 
210 12th. When did you marry the complainant? 
13th. What agreement, if any, did you, at the time that 
you married the complainant or at any time prior thereto, make or 
enter into with the complainant or with any one else relative to 
your giving to or holding in trust for or conveying to a trustee for 
or settling upon the complainant or the complainant and her chil- 
dren or any of them or any person or persons whatsoever any 
property of any kind whatsoever in Portland, Oregon, or anywhere 
else 4 
14th. What agreement, if any, did you ever make or enter into 
with the complainant or any one else subsequent to your marriage 
to her relative to your giving to or holding in trust for or settling 
upon or conveying to a trustee for the complainant or the complain- 
ant and her children or any of them or any person or persons 
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whomsoever any property of any kind whatsoever in Portland, 
Oregon, or anywhere else ? 
15th. Was there ever at any time any agreement between 
2103 you and the complainant relative thereto ? 
16th. What, if anything, at the time that you married the 
complainant or any time prior thereto, was said by you to the com- 
plainant or by the complainant to you about any marriage settle- 
ment or trust fund, or about your giving to or holding in trust for 
or conveying to trustee for or settling upon the complainant or the 
complainant and her children or any of them or any person or 
persons whomsoever any property of any kind whatsoever, either in 
Portland, Oregon, or anywhere else ? 
17th. What, if anything, did you ever say to the complainant or 
did the complainant ever say to you, subsequent to your marriage 
to her, relative to your giving to or holding in trust for or settling 
upon or conveying to a trustee for the complainant or the com- 
plainant and her children or any of them or any person or persons 
whomsoever any property of any kind whatsoever? 
18th. Was anything of the sort ever said by you to the 
211 complainant or by the complainant to you at any time what- 
soever, eliher prior to or subsequent to your marriage with 
the complainant, and was said marriage made or entered into upon 
the faith of anything of the sort? 
19th. What property did the complainant own, if any, at the 
time that she married you, and what property, if any, has she 
received or acquired since? 
20th. Has she ever, during the entire time that she lived with 
you as your wife, been seized or poss-ed of any property whatever 
which has aided in the support of the family ? 
Zist. Have you ever received any property from her or gotten 
any benefit from any property of hers? 
22d. What was her lot when she married you? 
23d. What lots or blocks of ground were owned by you in your 
own right in Portland, Oregon, at the time that you married the 
complainant ? 
24th. If in answer to the 23d interrogatory you mention 
212 ~=blocks numbered 145 and 146, in Couch’s addition to the. 
city of Portland, in the State of Oregon, then state what, if 
any; antenuptial contract or agreement was made or entered into 
between the complainant and yourself relative thereto. 
25th. What, if anything, was said at the time of your marriage to 
the complainant or at any time prior thereto relative to your hold- 
ing said blocks numbered 145 and 146 or either of them or any 
part thereof in trust for or relative to your conveying the same or 
either of them orany part thereof to the complainant or to the com- 
piainant and her children or any of them or any person or persons 
whomsoever, or relative to your conveying the same to a trustee for 
her or her and her children or any of them or any person or _per- 
sons whomsoever, or relative to your building a house thereon for 
the complainant or for her and her children or for any of them or 
for any person or persons whomsoever ? 
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26th. What, if anything, was said relative thereto at any time 
after your marriage to the complainant? 
213 27th. Was there ever any antenuptial contract or agree- 
ment whatsoever, either verbally or in writing, between the 
complainant and yourself concerning said blocks numbered 145 and 
146, in Portland, Oregon ? 
28th. What, if anything, was ever said by you to the complainant 
* by the complainant to you, at the time of your marriage to her or 
at any time prior thereto, concerning any property whatsoever ? 
29th. How and where were said blocks numbered 145 and 146 
located and what were their surroundings? 
30th. How were they adapted to building purposes ? | 
dist. Did you, at the time of your marriage, own any other prop- 
erty in Portland, Oregon, besides said blocks 145 and 146; If so, 
what other property did you own there, how was it located, what 
were the surroundings of the same, and how was the same adapted 
to building purposes t 
32d. Have you at any time since your marriage with the 
214. complainant ever purchased any property whatsoever or any 
interest in any property whatsoever which in any manner 


O 


— 


' whatever was or became subject, in favor of the complainant and 


her children or any of them, to any written or verbal antenuptial or 
post-nuptial marriage settlement, contract or agreement, or trust 
whatsoever ? 

3ord. Have you ever since your marriage with the complainant 
used in the purchase of any property whatsoever any moneys or 
funds whatsoever which were in favor of the complainant or of the 
complainant and her children or of any of any of them or of any 
person or persons whomsoever, subject to any written or verbal ante- 
nuptial or post-nuptial marriage settlement, contract, agreement, 
trust, or settlement whatsvever ? 

34th. Have you ever, prior to the institution of suit No. 8613, in 

equity, brought by the complainant in this District on June 
215 20th, 1883, heard it claimed or ever intimated by the com- 
plainant or any one else that there ever was any written or 

verbal antenuptial or post-nuptial marriage settlement, contract, 
agreement, or understanding whatsoever between the complainant 
and yourself? 

35th. Did you ever acquire any interest in or’ title to lot num- 
bered (2) two, in square numbered (114) one hundred and fourteen, 
being the house and lot known as No. 7 Dupont Circle, in the city 
of Washington, District of Columbia; if so, when and to whom 
was the legal title to the same conveyed upon the purchase thereof? 

36th. If you answer that the legal title to the same was conveyed 
by the vendor to William B. Matthews, then state why the legal title 
to the same was so conveyed ? 

37th. Did you ever have anything more than the equitable title 
of or was the legal title ever conveyed to you of said house and lot 
known as number 7 Dupont Circle, being lot numbered 2, in square 
numbered 114, in the city of Washington, D. C.” 
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216 38th. To whom did the money and funds belong with 
which said house and lot number 7 Dupont Circle, being lot 
numbered 2, in square numbered 114, in the city of Washington, D. 
C., was purchased and paid for by you? | 
39th. Were the money and funds so used by you in purchasing 
and paying for said house and lot last above mentioned ever subject 
to any written or verbal antenuptial or post-nuptial promise, trust, 
contract, agreement, or marriage settlement whatsoever ? 
40th. Did you ever say anything to the complainant or did she 
ever say anything to you as to or relative to said house and lot 
known as number 7 Dupont Circle—that is to say, did lot numbered 
2, in square numbered 114 being—or about the money with which 
the same was purchased being held by you in trust for or conveyed 
by you to or conveyed by you to a trustee for or In way settled upon 
or held in trust for the complainant or her and her children 
217. ~~ or any of them, or that anything of the sort would ever be 
done by you, or was anything ever said by either of you to 
the other that could possibly be construed into anything of the 
. kind? 
4ist. Prior to your purchase of said house and lot known as num- 
ber 7 Dupont Circle—that is to say, lot numbered 2, in square num- 
bered 114, in the city of Washington, D. C_—had you sold an equity 
of redemption in or interest in any other lot or piece of ground in 
the city of Washington, D.C.? If you answer yea, then state when 
the same was purchased by you, how long it was held by you, and 
also when and for how much the same was sold by you, and how 
was the same known and designated. 3 
42nd. If in answer to the last interrogatory (No. 41) you mention 
lot “A” of E. A. Woodward’s subdivision of lot No. 38, in square 
210, in Rigg’s subdivision of said square, in the city of Washington, 
D. C., then state whether or not the said lot “A” or the pur- 
218  chase-money which you paid therefor, or the proceeds of sale 
which you received for the same, ever were subject in any 
manner to any written or verbal antenuptial marriage settlement, 
promise, trust, contract, or agreement whatsoever between the com- 
plainant and yourself? 
45d. At the time that you purchased said lot “A” was it subject 
to any deed of trust ? 
44th. Was there an encumbrance upon said property during the 
entire time that you owned said lot “A” subject to which you 
bought and sold said lot “ A,” or was the same paid off and released 
before you sold the said lot “A?” 
45th. Did you ever own anything more than an equity of redemp- 
tion in said lot “A?” ‘ 
46th. For how much did you sell the same? 
47th. Did you, at the time of your marriage to the complainant or 
at any time prior thereto, make any promise to or have any 
219 agreement with the complainant or any one else relative to 
regarding, consulting, following, or observing the wishes of 
the complainant as to the sale or purchase of any property whatso- 
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ever, or as to the investment or reinvestment of the proceeds arising 
from any such sale? 

45th. Did you, after your marriage to the complainant, ever make 
any such promise or have any such agreement’? 

49th. What conversation, if any, did you have with Mrs. Celia D. 
Kenney, the complainant’s mother, at the time of vour marriage to 
the complainant or at any time prior thereto, relative to your con- 
veying to the complainant any property as a marriage settlement 
or relative to your settling upon, holding in trust for, or conveying 
to a trustee for the complainant or her and her children or any of 
them or any person or persons whomsoever any property whatso- 
ever ? 

50th. Did you ever, at any time, give said Mrs. Celia D. Kenney 

any informatien relative thereto ” 
220) 51st. What, if anything, did you ever say to the said Mrs. 
Celia D. Kenny. at any time about vour investing the proceeds 
arising from the sale of any of your property in the name of or for 
the sole and separate benefit of the complainant or of her and her 
ehildren or of any of thern. 

52d. Did the complainant or any one else ever suggest your con- 
veying any of your property to trustees for her benefit, or suggest 
any change being made in the title to the same ” 

53d. Did the complainant ever have anything to do with the selec- 
tion of or purchase of any lot or lots that were bought by you, or 
did she ever select or purchase the same ? 

54th. Was she consulted about the same or about the judicious- 
ness of making any purchase of any lot or lots or about the advisa- 
bility of making any investment? 

55th. Did she have any voice in the matter whatsoever ? 
221 56th. Who paid the taxes upon the various pieces of prop- 
erty mentioned in the bill of complaint, and to whom did the 
money belong with which said taxes were paid from the time of 

your marriage to the complainant until her return from Europe ? 
57th. Did you ever have to improve the lots originally purchased 
by you and John S. Walker together; if so, why was the same nec- 
essary, how much did you have to pay therefor, how did the‘amount 
thereof compare with the original purchase-money, and to whom did 

the money belong with which you made such payments ? 

58th. When and for how much did you first sell said last-men- 
tioned lots or your interest therein, and did the transaction fall 
through; if so, why did it fall through ? : 

58th. Did the complainant at the time unite with you in execut- 
ing a deed for the same to the purchaser ” 

59th. Did she object to doing so on any ground whatever? 
222 60th. What was it that delayed you in selling said lots or 
your portions thereof ? 

Gist. Were your parts thereof finally sold together or separately ; 
if separately, how did she, the complainant, learn of such sale, and 
what means did she have of knowing the total amount received for 
them all until she received from you the deed for the last lot to be 
executed by her? 
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62d. Did you ever, at any time, enter into any conspiracy with 
the defendants, Lena Diller Carter and William B. Matthews, or either 
of them or any person or persons whomsoever to wrong, injure, or 
defraud the complainant or any one else in any manner whatso- 
ever ? 
63rd. Did any conspiracy whatever exist or subsist at any time 
between vou and your codefendants or either of them ” 
64th. Did you, prior to your marriage with the defendant, Lena 
Diller Carter, ever converse with her about any property in Portland, 
Oregon, or anywhere else” 
223 65th. Had you ever known, seen, or heard of the defendant, 
William B. Matthews, prior to the complainant’s going to 
Europe? When did you first know him, see him, or hear of him ? 
66th. Are you aware of the defendant, William b. Matthews, éver 
having met the the defendant, Lena Diller Carter, prior to the morn- 
ing of your marriage with her? When did he first meet her, so 
far as you are aware ? 
67th. Did you ever converse with the defendant, Lena Diller 
Carter, to induce or enter into any conspiracy with her to induce 
the complainant to go to Europe ? 
68th. Did you ever enter into any conspiracy whatsoever to in- 
duce her to go to Europe ? 
69th. Did Mrs. E. A. Carter, the mother of the defendant, Lena 
Diller Carter, ever rent any house from you; if yea, what house 
and what rent did she pay you for the same? 
70th. If in answer to the last question (No. 69) you say that she 
rented from you house No. 7 Dupont Circle, Washington, D. 
224 D., then state when she rented the same from you and 
whether or not you had previously been trying to obtain a 
tenant for the said house? | 
71st. If you answer that you had been trying to obtain a ten- 
ant for the same before she rented said house, then state how long 
you had been so trying and what efforts you had made or steps you 
had taken to accomplish that result, and with what result. 
72d. When you first suggested renting your house to her was the 
offer accepted or declined ? 
73d. If you say, in answer to the last question (No. 72), that she 
at first declined and refused to rent the same, then state whether or 
not she made any effort to find another house or suitable rooms be- 
fore she consented to rent and occupy said house, No. 7 Dupont 
Circle ? 
74th. Who composed her family and occupied said house with 
her as members of her family ? 
7oth. During the entire time previous to your marriage with the 
defendant, Lena Diller Carter, viz., from September, 1882, to 
225 April, 1883, were vou ever alone with her or did you see her 
except in the presence of one or more members of the family? 
76th. After your marriage with the defendant, Lena Diller Carter, 
did you convey to her any household and kitchen furniture and 
personal property in the city of Washington, D. C., and did you 
cause to be conveyed to her any real estate in said city ? 
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77th. If, in answer to the last question (No. 76), you said that you 
did, then why did you do so? 
78th. Was the same done in pursuance of any conspiracy what- 
soever, real or implied, between you and the defendants, William B. 
Matthews and Lena Diller Carter, or either of them, or any other 
person or persons whomsoever ? 
79th. Was there, in addition to other considerations of a legal and 
moral and valuable charaéter, any actual money consideration in- 
sisted on by you for said convevances to said Lena Diller Carter, 
and did said defendant, Lena Diller Carter, pay you any 
226 money consideration, as set forth in said deeds and instru- 
ments of transfer aforesaid ? 
ENOCH TOTTEN, 
Sol’r for A. H. Nickerson. 
HENRY WISE GARNETT anp 
CONWAY ROBINSON, Jr., 
Solicitors for Dest, Lena Diller Carter. 
WM. B. MATTHEWS, P. P 


Filed Nov. 4. 1885 
In the Supreme Court of the District of Columbia. 


KuMA C. D. NICKERSON 
Us. > Equity No. 9027. 
Azor H. Nickerson et al. } 


The complainant, without waiving any of the objections filed to 
the interrogatories-in-chief, proceeds to cross said interrogatories-in- 
chief as follows : 


Cross-interrogatories to be propounded, on behalf — the complainant, 
to Azor H. Nickerson, a witness for and on behalf of the de- 
fendants. 


| Cross-interrogatory. State your name, age, residence, and present 

occupation. 
2nd Cross-interrogatory. Are you still in the Army of the 
227 United States? If not, when and how did you get out of the 
army ? 

srd Cross-interrogatory. State the month, day, and year you left 
the army and what has been your occupation since and where have 
you lived from time to time since you went out of the army. 

ith Cross-interrogatory. How long, as near as you can state, after 
you sold blocks 145 and 146, Couch’s addition to the city of Port- 
land, Oregon, you purchased lands in Washington Territory and lots 
in the city of Portland? State where in Washington Territory and 
also name the location and number of the lots and block in the city 
of Portland. 

oth Cross-interrogatory. Where were you living or staving on the 
dlst of May, 1883; how long did you stay and where did you go 
next? : 
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6th. Cross-interrogatory. When and where did you first become 
acquainted with William B. Matthews ? 
7th Cross-interrogatory. Was he at one time a clerk in the 
228 War Department? Ifso, when,and what was the relative posi- 
tion of his room to yours? 


Sth Cross-interrogatory. State, if you know, when said Matthews ' 
received his appointment as clerk, and when he leftthe Department. —- 
At whose instance, if you know, did said Matthews receive his ap- ‘ 


pointment? 
9th Cross-interrogatory. What are the relations between you and 
said Matthews, intimate or not” 
10th Cross-interrogatory. Was said Matthews a visitor to your 
house prior to the complainant's going to Europe? If he was, how 
often did he visit your family before the complainant left this coun- 
try? 
Lith Cross-interrogatory. If said Matthews was acquainted with 
complainant, state the circumstances leading to that acquaintance. 
12th Cross-interrogatory. Is the William B. Matthews mentioned 
in the 62nd interrogatory-in-chief the same William Bb. Matthews 
who testified as witness for yon in your suit in Philadelphia against 
the complainant for a divorce ? 
229 13th Cross-interrogatory. State if you — in the summer of 
1880, at Rock Enon Springs; if so, state which month it was 
in said year. 
14th Cross-interrogatory. Give the days, as near as you can, when 
you went there, and when you left. 
15th Cross-interrogatory. If you went there more than once dur- 
ing that summer, state the number of times you went there. 
16th Cross-interrogatory. Whom did you accompany or go with 
on each one of said trips, and who, if any one, returned with you ? 
17th. Cross-interrogatory. State if Miss Lena D. Carter went with 
you on — occasion to said springs or returned home with you. 
18th Cross-interrogatory. Who was with Miss Lena D. Carter at 
said springs besides yourself ? 
19th Cross-interrogatory. Do you remember making two visits to 
said springs while Miss Lena D. Carter was there, without her 
mother being there ? 
20th Cross-interrogatory. Was not Miss Lena D. Carter 
230 there all the time, and did you not go there for the express 
purpose of seeing her ? 
21st Cross-interrogatory. Is it not a fact that you were particularly 
attentive to Miss Lena D. Carter and often went with her in walk- 
ing alone, but occasionally going with her elder sister ? 
22nd Cross-interrogatory. After the return from Rock Enon 
Springs of both Miss Lena D. Carter and yourself did not you often 
go walking with her; and, — your walks alone with Miss Carter, did 
you not meet Mrs. Margaret C. Mason, then a resident of the city of 
Washington ? . 
23rd Cross-interrogatory. Did you not also attend the Church of 
the Ascension in company alone with Miss Carter and occupy a seat 
near Mrs. Mason ? 
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24th Cross-interrogatory. In whose handwriting is the name “ Mrs. 
A. H Nickerson, Cobb’s Island, Virginia,” on the envelope hereto at- 
tached and marked Exhibit A; and also in’whose handwriting on 
the back of the letter enclosed in said Exhibit A is the following: 


23 “My Dear Em.: We would be satisfied with a little girl. 
“ SELDEN.” 
“This was addressed to me on the outside : 
‘6 N.” 
The said letter was filed as Exhibit B. 


25th Cross-interrogatory. Have you the original letter from. the 
complainant to you of the following dates? If so, please attach the 
same to this your deposition. 


Dresden, October 9, 1881. 
2 July 20, 1882. 
x September 25, 1882. 
Paris, Nov. 16 WN 7. LSS2. 
Dee’r 31, LSS2, and 
Feb’y 25, 1883 


26th Cross-interrogatory. How much cash money did Lena D. Car- 
ter pay vou, and from whom she received it, as consideration for the 
deed to the house No. 7 Dupont Circle ? 
27th Cross-interrogatory. How old was Miss Lena D. Carter at 
that time? And if she was engaged in any business state what busi- 
ness, 
28th Cross-interrogatory. Was she at that time a lady of 
means? 
232 2th Cross-interrogatory. Tell us if, after the complainant 
left for Kurope and before you caused said house and lot 
aforesaid to be conveyed to said Lena D. Carter, you were taken ill, 
whiie at Miss Carter’s or her mother’s, on one occasion, and you told 
your servant, John, if you should happen to die there, he, John, must 
take you away and not let it be known where you died? 
30th Cross-interrogatory. Did you, while at Rock Enon Springs, 
introduce Miss Lena Carter to Mrs. Mason and Mrs. Carson? 
J. J. JOHNSON & 
W. W. WILSHIRE, 


Sol’rs for Complainant. 


Exuipit A. Filed Nov. 4, 1880. 


(Envelope post-marked :) / 
Washington, 1879, Aug. 27,5 p. m., D.C. [Stamp. ] 
(Addressed :) 
Mrs. A. H. Nickerson, 
Cobb’s Island, 
Virginia. 
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233 Exuipit B 
San Francisco, August 19, 1879. 


My Dear Emma: You will be glad to know that the Angel of 
Life stopped at our home last night at ten minutes of eight o'clock, 
and there was left a dear little girl baby with five toes on each foot. 

Florence had a very easy time. It was in fact hardly anything, 
thanks to her new course of diet (?). She is in splendid health 
otherwise, and we shall try and bring her us in better health than 
she has enjoyed ever before. 

The baby weighs 8 pounds and is everything we could wish ex- 
cept sex. 

Yours affectionately, 


JAMES T. WHITE. 
(Endorsed on back:) My dear Em.: We would be satisfied with a 


little girl. Selden. 
This was addressed to me on the outside. 


N 
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2354 I, Leonard H. Collard, United States consular agent, St. 

Catharine’s, Canada, do hereby certify that I did, on the 
seventeenth, eighteenth, twentieth, and twenty-first days of Novem- 
ber, A. D. 1885, cause Azor H. Nickerson, the witness named in the 
annexed commission, to come before me at St. Catharine’s, Canada, 
and did then and there first administer an oath to said witness, on 
the Holy Evangely of Almighty God, to tell the truth, the whole 
truth, and nothing but the truth in the cause of Emma C. D. Nick- 
erson vs. Azor H. Nickerson et al., No. 9027, equity, in the supreme 
court of the District of Columbia; and the said witness, being under 
oath as aforesaid, did answer the interrogatories and cross-interroga- 
tories appended to said commission as follows, in the seventeen 
following pages of paper writing : 


235 In the Supreme Court of the District of Columbia. In 
Equity. 
Emma C. D. Nickerson, Complainant, ) 
vs. Da ae 
7 ‘ y -N . 902 . 
Azor H. Nickerson, Lena D. Carrer, and WILLIAM | “ , 
B. Matruews, Defendant-. } 


Answers to interrogatories propounded to Major Azot H. Nicker- 
son as a witness called, sworn, and examined on behalf of the de- 
fendants. 


To the questions put to him, being the interrogatories hereto 
annexed, the said Azor H. Nickerson made answer as follows : 

To interrogatory No. 1 he answered: At Dallas, Oregon, April 
21st, 1870. We were en route with a party of officers and their 
wives from Portland, Oregon, to Fort Lapwai, Idaho. 
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To interrogatory No.2 he answered: I think Dallasis over a hun- 
dred miles from Portland, and to the best of my recoilection the 
complainant did not return to Portland for several weeks 

236 —_— thereafter. 

To interrogatory No 3 he answered: Our engagement was 
announced while we were on the trip to Idaho and before our re- 
turn to Portland. 

To interrogatory No. 4 he answered: Mrs. Crook, wife of General 
George Crook, Col. & Mrs. Perry, Colonel Ludington, Lieutenant, 
now Captain, Pollock, and others whose names | do not now recall. 

To interrogatory No.5 he answered: Mrs. Celia D. Kenny, the 
complainant’s mother, was not of the party, nor did she accompany 
the complainant. ‘To the best of my belief, Mrs. Kenny was then 
In San Francisco, California. | 

To interrogatory No. 6 he answered: I did not make any such 
agreement, nor do I believe that the complainant then knew that I 
owned any property in Portland or elsewhere. 

To interrogatory No. 7 he answered: There was no agree- 
237 ment with the complainant or any one else looking to any 

such understanding or anything that could or might be so 
construed. 

‘To interrogatory No. 8 he answered: The engagement was made 
while we were out walking, in the evening, at Dallas, and nothing 
Was ever said about any marriage settlement or trust fund of any 
kind whatever at that or any other time. 

To interrogatory No 9 he answered: The complainant at the time 
of her engagement of marriage with me was about twenty-three 
years of age. 

To interrogatory No. 10 he answered: At the time the complain- 
ant made her engagement with me nor at any subsequent period 
was anything said about the consent of her mother. The agreement 
wus made without any condition or conditions, express or implied. 

Tc interrogatory No. 11 he answered: I was a captain in the army 
and an aide-de-camp, my pay and allowances being between two 

thousand and three thousand dollars a year. 
205 To interrogatory No. 12 he answered: I married the com- 
plainant on August 13th, 1870. 

To interrogatory No. 13 he answered: I made no agreement, either 
at the time of marriage or previous thereto, in regard to any money 
or property whatsoever. Nothing of the kind was ever said by the 
complainant or by any one else on her behalf about any money or 
property whatsoever, either at Portland, Oregon, or elsewhere. 

To interrogatory No. 14 he said: I never made any agreement 
with the complainant, either before or subsequent to my marriage 
with her, about any trust fund, marriage settlement, or anything that 
night be so construed. Neither she norl ever even mentioned such 
a thing. 

To interrogatory No. 15 he said: Never; nor did I ever hear of 
any such thing until after the commencement of these proceedings. 

To interrogatory No. 16 he said: Nothing of the kind was 
239 ever mentioned by me or by the complainant to me, or by 
13—851 
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any one else to me, or anything having any possible reference 
thereto. 

To interrogatory No. 17 he said: Nothing of the kind was ever 
said or mentioned by the complainant to me or by me to her, or by 
any one else to me, either before or subsequent to said marriage. 

To interrogatory No. 18 he said: Nothing of the sort was ever said 
by either the complainant or me, nor was the said marriage entered 
into upon the faith of anything of the sort; no conditions were asked 
or even mentioned on either side. : 

To interrogatory No. 19 he said: At the time the complainant 
married me she had not, to my knowledge, nor did I ever afterwards 
hear of her having, any money or property whatever. 

To interrogatory No. 20 he said: Never; not a dollar or a dollar’s 
worth of property was ever contributed by her toward the support 

of herself or the family. 
240 To interrogatory No. 21 he said: | never received any 
money or property from the complainant om any account 
whatever, nor did I ever receive any benefit from any property of 
hers, either directly or indirectly. 

To interrogatory No. 22 he said: The complainant had no dot to 
bring into the marriage community. 

To interrogatory No. 25 he said: [ think, at the time of my mar- 
riage with complainant, I was the owner of blocks 160, 145, and 146 
and lots 6 and 7, block 59, Couch’s addition to the city of Portland. 
They were all owned in my own right. 

To interrogatory No. 24 he said: No antenuptial or other agree- 
ment was ever made or mentioned to the complainant or any one 
on her behalf relative to blocks 145 and 146 ov any other property 
whatever. 

To interrogatory No. 25 he said: Nothing was ever said to the 
complainant by me, either at our marriage or prior thereto, about 

any property to be held in trust, and as to building a house 
241 on the blocks referred to it would have been an absurd prop- 

osition In view of the fact that I was the owner of a choice 
block (160) higher up in the addition, which was a desirable place 
for building purposes, while blocks 145 and 146 were in an undesir- 
able locality, near the river, on low ground ; but I never mentioned 
anything about or thought of conveying them to any one in trust 
for the benefit of complainant or her children or for any one else 

‘To interrogatory No. 26 he said: Nothing whatever. 

To interrogatory No. 27 he said: There never was. 

To interrogatory No. 28 he said: I think upon one or more occa- 
sions we drove out to block No. 160, Couch’s addition aforesaid, from 
which we could have a fine view of Mount Hood, and I may have 
mentioned casually that I owned the other blocks down in the old 

brick yard; that I expected to sell soon; but the remarks were 
242 casual only and had no reference to any marriage or trust of 
any kind whatever. 

To interrogatory No. 29 he said: Blocks 145 and 146 aforesaid 
were and old brick yard on low ground near the river. 
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To interrogatory No. 30 he said: They were in an undesirable 
locality for building purposes, and it was many blocks distant to 
any buildings. 

To interrogatory No. 31 he said: [ owned block 160 and lots 6 
and 7, block 59, all in Couch’s addition, but in very desirable locali- 
ties for building, both having fine views of Mount Hood from them, 
and on block 59 there were houses already built. 

To interrogatory No. 52 he said: I never have 

To interrogatory No. 33 he said: I never have 

To interrogatory No. 34 he said: I have not. 

To interrogatory No. 35 he said: [ never acquired any legal title 

to and only an equitable interest in lot number (114) one 
245 hundred and fourteen, house known as number 7 Dupont 

Circle, in the city of Washington aforesaid. I purchased the 
property aforesaid, and at the same time had the legal title con- 
veyed to William B. Matthews in trust. 

To interrogatory No. 36 he said: At that time | was under orders 
to go to Arizona for duty, and the inconvenience of conveying the 
property would be very great with myself in Arizona and the com- 
plainant in Europe. 1 had already experienced great loss of time 
and inconvenience in other similar matters which I wished to avoid. 
This was my reason for leaving the property in the hands of a 
trustee. 

To interrogatory No. 37 he said: [never had anything more than 
the equitable title, and the legal title never was transferred to me. 

To interrogatory No. 38 he said: The money and funds with 
which the purchase was made belonged to me. 

To interrogatory No. 39 he said: Never 
244 To interrogatory No. 40 he said: Never. 

To interrogatory No. 41 he said: Yes; I think it was some 
time in the spring of 1580. | purchased an equity of redemption in 
lot A of E. A. Woodward’s subdivision of lot 38, in square No. 210, 
In Riggs’ subdivision of said square, in the city of Washington, D 
C. [Ido not now remember the date when [ sold the equity of re- 
demption, but it was some time previous to the purchase of house 
No. 7 Dupont Circle; the house was known as 1447 Rhode Island 
avenue. The exact amount for which I sold my interest, subject to 
the incumbrances and less that amount, was between four thousand 
and forty-five hundred dollars. 

To interrogatory No. 42 he said: Neither the purchase-money nor 
the money realized from the sale were ever subject to any ante- 
nuptial agreement, contract, trust, or trust fund of any kind what- 

soever, nore especially because no such agreement or trust 
245 was ever mentioned, either verbally or in writing, between 
the complainant and myself. 

To interrogatory No. 43 he said: It was not 

To interrogatory No. 44he said: There was an incumbrance upon 
said lot A which was not paiel off until after | had sold my interest 
therein. 

To interrogatory No. 45 he said: I never had anything more than 
an equity of redemption interest in said lot A. 
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To interrogatory No. 46 he said: Do not remember more than to 
say that I think the gross amount was between four thousand and 
forty-five hundred dollars, my interest being, I think, somewhere 
near fifteen hundred or two thousand dollars. 

To interrogatory No. 47 he said: I never did make any such 
promise or agreement or intimate anything of the kind to any per- 
son whomsoever. 

To interrogatory No. 48 he said: [ never did. 
246 To interrogatory No. 49 he said: I never had any such 
conversation with Mrs. Celia D. Kenney, the complainant’s 
mother, nor any conversation that either she or any one else could 
construe or twist into any such construction or even a hint of any 
such thing, direct or implied. 

To interrogatory No. 50 he said: I never did. 

To interrogatory No. 51 he said: Not a word, written or spoken, 
on such a subject ever passed between the said Mrs. Celia D. Kenny 
and myself. 

To interrogatory No. 52 he said: I did not, and no one else ever 
did. 

To interrogatory No. 53 he said: Never. 

To interrogatory No, 54 he said: She was-not. 

To interrogatory No. 55 he said: She did not. 

To interrogatory No. 56 he said: The taxes were paid by me from 

my own money, 
247 To interrogatory No. 57 he said: After the joint purchase 
by John S. Walker and myself of the lots in block 24, Couch’s 
addition to the city of Portland, Oregon, I was ordered to Arizona 
and Walker to Alaska. Walker and his wife were lost at sea by 
the wreck of steamship George S. Wright, and his interest vested 
in his minor heirs. The property also depreciated in value, and the 
streets were ordered to be filled, sidewalks constructed, and pave- 
ment laid. I could not sell and was compelled to pay a very large 
amount for these improvements. There was standing water in the 
lots, and the city ordered them to be filled up. I do not now re- 
member the exact amount paid out, but believe that the aggregate 
so paid by me from my own money was largely in excess of the amount 
paid in the original investment. Meantime I sued for and obtained 
a division of the property and offered my share for sale. 
248 To interrogatory No. 58 he said: In 1878 I finally effected 
a sale of all these lots for forty-five hundred dollars, and 
when the deeds, signed by both the complainant and myself, were 
forwarded the purchaser discovered a flaw in the title, and 
Part 1. the proceedings for a division had to go through the courts 
twice again before my title was perfected, and then my 
opportunity for investing the money had passed, and I was ordered 
from Nebraska to Fort Vancouver, W. T., near Portland, where the 
lots were located, and on looking at them myself I told my agent 
to raise the price of them. : 

To interrogatory No. 58 he said: She did. 

To interrogatury No. 59 he said: She did not. 

To interrogatory No. 60 he said: This is answered in No. 58, part 1. 
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To interrogatory No. 61 he said: They were sold separately, and 

the complainant could not possib-y know what the gross amount 

would be until she received the last deeds for her signature, 

249 and these deeds were received and executed by her Separately 
and at different times. 

To interrogatory No. 62 he said: I never did. 

‘To interrogatory No. 63 he said: There did not. 

To interrogatory No. 64 he said: I did not, except casually, as re- 
ferred to in answer to interrogatory No. 28. 

To interrogatory No. 65 he said: I did not. To the best of my 
belief I first met said William B. Matthews, to know him, some time 
im the fall of 1881. I may have met him before, and presume he 
knew me long before I knew him. 

To interrogatory No. 66 he said: On the contrary, | am quite sure 
that the said William B. Matthews and Lena Deller Carter had never 
met previously to the morning of my marriage with the said Lena 
Deller Carter, April 2nd, 1883, when I first introduced him to her. 

To interrogatory No. 67 he said: I did not, and to the best of my 

knowledge and belief the said Lena Deller Carter did not 
250 know that the complainant was going or that she had gone 
until after she had been gone some time. 

To interrogatory No. 68 he said: I did not; on the contrary, I 
opposed her going. 

To interrogatory No. 69 he said: She did rent house No.7 Du- 
pont Circle of me ata rental of ($80.00) eight- dollars per month, 
which she paid. 

To interrogatory No. 70 he said: She rented the said house from 
me on the first of September, 1882. I had previously, through the 
agency of Thos. Waggaman, real estate dealer, been for two months 
trying to get a tenant for the house and failed to get one previous to 
Mrs. Carter. 

‘To interrogatory No. 71 he said: The answer to this is in the an- 
swer to No. 70. 

‘To interrogatory No. 72 he said: When I first suggested to Mrs. 
Carter that she take my house she declined, because she wished a 
smaller house or rooms. 

To interrogatory No. 73 he said: After my suggestion to 

251 Mrs. Carter that she take my house and she declined she 

continued unsuccessfully her efforts to secure a house or 
rooms more convenient for her. 

To interrogatory No. 74 he said: The members of Mrs. Carter’s 
family occupying the said house No. 7 Dupont Circle were, besides 
herself, three d: aughte rs, viz., Miss Seaboll a; Miss Virginia, and Miss 
Lena, and a granddaughter (also a young lady), Miss May Carter. 

To interrogatory No. 75 he said: I was not, for Mrs. Carter was 
always very particular about that matter, and I do not remember of 
myself or any other gentleman being left alone with any of the 
young ladies during the time specified. I certainly never was and 
never saw Miss Lena aforesaid alone during the time specified. 

To interrogatory No. 76 he said: I did. 

To interrogatory No. 77 he said: I had previously made _ provis- 
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ion for the care of the complainant and my little daughter, 
252 who was in her charge; my life was insured for all that | 

could get and assigned to my little daughter; my army as- 
surance was assigned to the complainant and my daughter, and all 
the time up to the very date of my leaving the United States I gave 
to the complainant, through my daughter aforesaid, one hundred 
and fifty dollars per month, nearly three fourths of my pay as a re- 
tired officer. J had made arrangements (and had so advised the 
complainant) to continue this allowance, which was ample for the 
support of both, during the education and minority of my daughter 
aforesaid. When, therefore, through the perjured testimony of the 
complainant, apparently corroborated by my uniform kindness and 
indulgence of her, the divorce which I had procured from her was 
set aside a great wrong was perpetrated upon the said Lena Deller 
Carter Nickerson, my wife; she was to be left alone, neither a mar- 

ried nor, in one sense, a single woman; her mother was an 
253 aged woman and both the latter and a sister invalids, and 

both of whom are, I believe, since deceased. I had once be- 
fore told my wife, née Carter, that I thought I ought to settle the 
house on her, as I was then speculating in stocks more than I had 
ever before been, but she objected that as we were only just married 
it might be inferred that she had some mercenary object in view in 
marrying me. It is my recollection and belief that the deeds were 
made out and carried to her simultaneously with her information 
that it was to be done. These were my general reasons for making 
the transfer, aside from the considerations named in the instru- 
ment. 

To interrogatory No.78 he said: It was not, and, so far from there 
being any such conspiracy, Matthews aforesaid was dallying around 
about the matter so long that I got out of patience and told him 
that I was going to remain with him until it was completed, and I 

did so. No one else ever knew of the matter. 
254 To interrogatory No. 79 he said: When the deeds were 
being made out I told Matthews, aforesaid trustee, that | 
should demand a money consideration. He objected that it was un- 
necessary, but [ insisted. The money consideration, therefore, was 
embodied, demanded by me, and paid by the, said Lena Deller 
Carter Nickerson aforesaid as set forth in said deeds. 


The said Azor H. Nickerson, being still under oath, made answer 
to the cross-interrogatories as follows : 

To cross-interrogatory No.1 he said: Azor H. Nickerson; aged forty- 
seven years; residence, Philadelphia, Penn.; occupation, soldier, 
out of employment, and undergoing medical treatment at Tharold, 
Canada. 

To cross-interrogatory No. 2 he said: I am not in the Army of 
the United States. In answer to the latter part of your question I 
embody as a part of my answer the following extract from the 

Official Record of the War Department, which is sworn to by 
255 me as being, to my own knowledge, a correct transcript of 
said record and also the facts : 
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kext ract . 


“Statement of the military service of Azor H. Nickerson, of the 
United States Army. (Signed by Adjutant General R. C. Drum 
and certified to by Robert T. Lincoln, Secretary of War.) 


“ * * * To June 28th, 1882, when retired from active service, 
having been found by a retiring board incapacitated for active 
service, by reason of gun-shot wounds received in the battles of An- 
tietam and Gettysburg, as described by the medical officers, members 
of this board, and from other injuries incident to the military service, 
and that these injuries have been aggravated by exposure and 
arduous service in the several Indian campaigns in Oregon, Idaho, 
California, and Arizona from the close of the rebellion until 1875 
and in the Big Horn and Yellowstone expeditions against the Sioux 
Indians in 1876.” : 


Upon this record the President of the United States decided 

256 that | had earned the right to remain in or “ get out,” as you 
are pleased to put it, and, as I chose to go, he accepted my 
resignation in November, 1883, and gave me an honorable discharge. 

To cross-interrogatory No. 3 he said: [ think my resignation was 
accepted on the idth of November, 1883. Since that date I have 
had no other occupation than that of an unemployed soldier, under- 
going medical treatment at Tharold, Canada. 

To cross-interrogatory’ No. 4 he said: | owned at different times 
lots in block 24, lots in block 59, all of blocks 145, 146, and 160, 
Couch’s addition to the city of Portland, and lands in King, Thurs- 
ton, Lewis, and Pierce counties, W.T. I[ cannot now specify the 
time the purchases were made, but as blocks 145 and 146 only 
brought twenty-five hundred dollars, out of which the broker’s com- 
missions were paid, [ could not have purchased much property any- 
where with this money alone. 

lo cross-interrogatory No. 5 he said: My legal residence on the 

dist of May, 1883, was Philadelphia, and [ think IT was there 
257 then, but possibly | might have been either there — in 

Washington or New York. I do not know how long | 
remained or where I went next. 

‘To cross-interrogatory No. 6 he said: | do not remember, but 
think it was in 1881. I probably met him many times before I 
knew him, and he undoubtedly knew me long before | knew him. 
[It was in Washington. 

To cross-interrogatory No. 7 he said: He was. He was employed 
in different rooms, and gerierally, I believe, in a building opposite 
the War Department, where | was. 

. To cross-interrogatory No. 8 he said: I do not know when nor at 
whose instance he was appointed nor when he left. 

To cross-interrogatory No. 9 he said: [ was quite intimate with 
Matthews. I found him to be an intelligent man and I believed 
him to be one in whose integrity and honor | could trust. I have 
not heard from him for more than a year and a half. 
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To cross-interrogatory No. 10 he said: I do not know, but 
258 do not believe he visited there at all prior to complainant’s 
departure for Europe. However, he, Matthews, knew me long 

before I knew him. 

To cross-interrogatory No. 11 he said: I do not know that Mat- 
thews was acquainted with complainant at all. 

To cross-interrogatory No. 12 he said: Yes. 

To cross-interrogatory No. 15 he said: Yes; August. 

To cross-interrogatory No. 14 he said: I was there twice and re- 
mained one or two days each time, perhaps longer the first time; | 
cannot remember the dates of the month. 

To cross-interrogatory No. 16 he said: [ accompanied General 
and Mrs. Breck the first time, and the second time I went alone. | 
cannot remember any one who returned with me; no one that | 
ever met before. 

To cross-interrogatory No. 15 he said: Twice. 

To cross-interrogatory No. 17 he said: She did not. 

To cross-interrogatory No. 18 he said: In the sense in 

209 which your question is put, | was not at the springs with 
Miss Carter any more than I was at the springs with Mrs. 
Mason, Carson, or any one else whom I knew. Mrs. Carter was 
there with her two daughters, one of whom was Miss Lena D. Carter. 

To cross-interrogatory No. 19 he said: I remember most posi- 
tively that I never did. 

To cross-interrogatory No. 20 he said: I do not know whether she 
was there all the time or not. I did not go for the express purpose. 
of seeing Miss Lena D. Carter. 

To cross-interrogatory No. 21 he said: It depends upon what one 
calls “ particularly attentive.” 1 do not think I was. So far from 
often walking alone with her and sometimes with her elder sister, | 
almost invariably met with the two together. If I ever walked 
alone with her or her sister it was a very rare occurrence and purely 
accidental. 

To cross-interrogatory No. 22 he said: I do not now remember 

to have been walking alone with Miss Lena D. Carter, but it 
260 ‘is possible that I may have met her and walked a block or 

so with her, and it is also possible that I might then have 
met Mrs. Mason aforesaid. 

To cross-interrogatory No. 23 he said: I attended tire Ascension 
Church with the two sisters until one was too ill to go, and then | 
did not go and do not recollect of ever having been to church alone 
with either. | 

To cross-interrogatory No. 24 he said: It is my handwriting and 
had especial reference to a little girl of ours who had died, to whom 
we were both devotedly attached. 

To cross-interrogatory No. 25 he said: I have neither letters nor 
anything else that ever belonged to the complainant. 

‘To cross-interrogatory No. 26 he said: Whatever the amount is 
that is set forth in the deed, I do not know whether she get the 
money from her brother or her sister; she frequently had money 
from both. ; ‘ 
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To cross-interrogatory No. 27 he said: Between twenty-three and 

twenty-five years. She was not in any business that I am 
aware of. 

261 To cross-interrogatory No. 28 he said: Not that I am 
aware of. 

To cross-interrogatory No. 29 he said: I may have been ill, as 
stated, but I certainly never said anything of this kind, nor do I sup- 
pose or believe that there is any person in the world idiot enough to 
believe that I ever did. 

To cross-interrogatory No. 30 he said: | do not now remember 
whether or not I introduced Mrs. Carter and her daughters, including 
Miss Lena aforesaid, to Mrs. Mason and Mrs. Carson, or whether Mrs. 
Carter or her daughters introduced me to them. I may have intro- 
duced them or they may have introduced me. 


A. H. NICKERSON. 


Which said testimony was reduced by me into writing and read 
over to and signed by said witness in my presence, and 1s here an- 
nexed to the writ of commission, closed up under my seal, and 
returned into said court. 

Witness my hand and official seal this 21st day of November, A. 
>. 1885. 

[SEAL. | L. H. COLLARD, 


US. C. Ag't, Examiner. 


262 Inthe Supreme Court of the District of Columbia, the 10th 
day of April, 1885. 


EumMaA C. D. Nick ERSON 
vs. No. 9027. equity Docket 24. 
AZOR HH. NICK ERSON ef al. ( 


The President of the United States to L. 5. B. Sawyer, Esq., San 
lraneisco, California, Greeting: 

Know you that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, to examine Celia D. Kenney and Emma C. D. 
Nickerson as witnesses for the complainant in the above-entitled 
cause upon the interrogatories annexed to this commission; and 
therefore you are hereby commanded, at a certain day and place or 
certain days and places to be appointed by you, to cause said wit- 
nesses to come before you and then and there examine them on 
oath or affirmation upon the said interrogatories, and reduce their 
testimony into writing, to be signed by said witnesses, and, having 

so done, annex the same to this writ, closed up under seal, 
263 and make return thereof into court witlr all convenient speed. 
Witness D. kK. Cartter, chief justice. 
[SEAL. | R. J. MEIGS, Clerk. 
By M. A. CLANCY, Ass’t Clerk. 
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Testimony of Celia D. Kenny. 
In the Suprerme Court of the District of Columbia 


Emma C. D. NICKERSON 
Us. 
Azor H. Nickerson, Lena D. Carter, Some- } Equity No. 9027 
times Called Lena C. Nickerson, & William B. | 
Matthews. 


Interrogatories to be propounded to Mrs. Ceria D. KENNY, a wit- 
ness to be produced, sworn, and examined on the part of the com- 
plainant in the above-entitled cause,and to be read in evidence at 
the hearing of said cause on behalf of the complainant, Emma C. 
D). Nickerson. 


Ist. What is your name, age, and place of residence? 
2d. If the complainant, Emma C. D. Nickerson, is related to you, 
state the relationship. 
264 ord. If you know the defendant, Azor H. Nickerson, state 
how long you have known him. 

4th. Do you know of the marriage relation heretofore and now 
existing between the said complainant, Emma C. D. Nickerson, and 
the defendant, Azor H. Nickerson? If so, state when and where 
the marriage between them was solemnized. 

Sth. Did you at any time prior to said marriage have any con- 
versation with the defendant, Azor H. Nickerson, in regard to said 
marriage? If so, state when and where such conversation was had, 
how you came to have the conversation with said Nickerson ; state 
fully all the circumstances that led to the interview between you 
and the defendant Nickerson, as well as what was said between you 
touching the contemplated marriage with your daughter. 

6th. In any of the conversations you had with the defendant 

Nickerson what did he inform you or say touching any 
265 agreement entered into between him, said Azor H. Hicker- 

son, and the complainant looking to a settlement, if any, he 
was to make upon the said complainant, upon their marriage, for 
the purpose of securing a permanent hame for herself and any 
children they might have born of such marriage, to be secured to 
the complainant in her own right? If so, please state fully and 
particularly all of the conversation or conversations that passed be- 
tween you and the said Azor H. Nickerson on that subject. 

7th. State, if you please, how he came to converse with you on 
that subject, if you know. 

Sth. State, also, whether, prior to your having any of such con- 
versations with the defendant Nickerson, you had conversed with 
the said complainant touching the same subject; if so, state what 
it was. 

9. Have you at any time, and, if so, when, since the marriage be- 
tween the complainant and the said Azor H. Nickerson, had any 
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conversation with said Nickerson on the subject of said agreement ? 
If so, state what the conversation was. 

266 10. Have you, at any time before or since said marriage, 
received any letters from the defendant, Azor H. Nickerson, 

relating to said agreement and provisions to secure a home for said 

complainant; if so, have you those now? If you have, please attach 

them as exhibits to this your deposition. 

11. Have you ever seen the defendant, Azor H. Nickerson, write 
and are you familiar with his handwriting? If so, state whether 
the letters attached to your deposition, purporting to be written by 
him, are in bis handwriting or not. 

12. Have you any letters written by said defendant, Azor H. Nick- 
erson, to complainant with the request that the same be forwarded 
to you? If so, please attach said letter or letters to this your depo- 
sition. 

13. If the complainant, Emma C. D. Nickerson, visited her sister 
in California in the spring and summer of 1875 state who came 
there with her and where did they stop, if you know. 

14. State, if you please, what w: as the conduct of Maj. Nicker- 
son on that occasion towards his wife” 

15. State if the complainant visited you while on the visit to her 
sister, and how long she remained with you; state fully all that 
occurred, if anything, while she was with you in the summer of 1878. 

16. State, if you please, whether or not, in December following 
1878, while they were at Fort Vancouver, Maj. Azor H. Nickerson 
telegraphed you that the complainant was very ill, and to come on; 
if so state fully and in detail all the facts and circumstances relating 
to the time you reached there, the complainant’s condition, and the 
conduct of the defendant, Azor H. Nickerson, towards the complain- 
ant; state all he said and what he did in his attention to her. 

Did Maj. Azor H. Nickerson at any time complain to you of 
any domestic unhappiness existing between himself and the com- 
plainant? 
268 18. Do you know or can you set forth any other matter or 
thing which may be a benefit or advantage to the parties at 
issue in this cause or either of them, or that may be material to the 
subject of this your examination or the matters In question in this 
‘ause’? If yea, set forth the same fully and at large in your an- 
swer 
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JOHN J. JOHNSON anv 
W. W. WILSHIRE, 


Solicitors for Complainant. 


In the Supreme Court of the District of Columbia. In Equity. 


~ 


Emma C. D. Nickerson, Complainant, 
vs. 

(zor H. Nickerson, Lena D. Carter, and WILLIAM B. | 
Matrurws, Defendants. 


-No. 9027 


Now comes the defendant, Azor H. Nickerson, by Enoch Totten, 
his solicitor, and now comes the defendant, Lena D. Carter, by Henry 
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Wise Garnett and Conway Robinson, Jr., her solicitors, and 
269 now comes also the defendant, William B. Matthews, in 

proper person, and without in any way or manner waiving, 
but hereby expressly reserving and insisting on, all the objections 
and exceptions and on every one of the same taken, noted, or filed 
by them or by any of them to the interrogatories propounded to 
Celia D. Kenny as a witness on behalf of the complainant in the 
above-entitled cause, do nevertheless now come and file the follow- 
ing cross-interrogatories in order that the said cross-interrogatories 
may be propounded to the said witness, Celia D. Kenny, which said 
cross-interrogatories are hereto annexed and are as follows: 


Cross-interrogatories to be propounded on behalf of the defendants 
to Mrs. Celia D. Kenny, a witness to be produced, sworn, and ex- 
amined on the part of the complainantin the above-entitled cause. 


1. If in answer to the interrogatories propounded to you in your 
examination- in-chief you me ntion any conve ‘rsation or conversa- 
tions as having taken place at any time between yourself and 
270 Major Azor H. Nickerson, then state the exact time or times 
and the exact place or places when ail where each and every 

ouch conversation or conversations took place. 

If you have mentioned any conversation or conversations be- 
tween Azor H. Nickerson and yourself, then have vou, in stating 
each of said conversations, given the exact language which was used 
in said conversation by said Azor H. Nickerson and the exact 
language which was used by you? If in any instance or any par- 
ticular you have not done so, then are you able to do so? 

If you say that in any instance or in any particular you have 
not given the exact language used and that you are not able to do 
so, then state why you are not able to do so. 

4. If you say that in any instanee or in any particular you have 
not given the exact language used, but that you are able to do so, 
then state what was the exact language that was used in such in- 

stance or in such particular. 
271 5. If, in answer to the interrogatory propounded to you in 

your examination-in-chief, you state anything about your ob- 
jecting to the marriage of the complainant to the defendant, Major 
Azor H. Nickerson, because of his being an officer in the army, de- 
pendant upon his salary as such officer in the army for the means 
of supporting her, and that you would not consent to said marriage 
unless he made a settlement upon her or secured to her a perma- 
nent home for herself and any children she might have born of such 
marriage, then state whether or not you have any other daughter 
married to any army officer; if yea, what is the full name of “such 
daughter and the full name and present rank in the army of the 
officer she married, and also what was the rank of such officer at the 
time that he married such other daughter of yours ? 

6. What is the salary and rank now of the officer that married 
such other daughter of yours and what was his salary dnd rank at 
the time that he married her? . 
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272 7. Is he not a “lieutenant,” and was not his salary at the 

time that he married your other daughter much smaller than 
the salary of Major Azor H. Nickerson at the time that the latter mar- 
ried the complainant and at the time Azor H. Nickerson became 
engaged to the complainant? 

8. Was there any marriage settlement, portion, or trust fund set 
apart by such other officer at the time that he married your other 
daughter or at any time prior thereto? If so, state fully and specifi- 
cally what it was, the character of the property, where situated, 
located, or to be found, of what it consisted, and its value, and state 
all the details of such settlement. 

9. What salary was Major Azor H. Nickerson receiving and what 
was his rank at the time that he engaged himself to the complain- 
ant and what at the time that he married her? 

10. Was not your other daughter married to such other 
273 officer without any marriage settlement being made by him 
upon such other daughter ? 

11. Was not his marriage to such other daughter consummated 
with your consent? 

12. Is the complainant your daughter; if yea, what is her age ? 

13. Was she not born upon July 24th, 1847? 

l4. If you have mentioned any marriage settlement, portion, 
trust fund, agreement, or promise made or agreed to by or between 
the complainant and the defendant, Azor H. Nickerson, or between 
you and him at any time relative to any property whatever, then 
state what property, its character, and where situated, located, or to 
be found, whether real or personal estate. Give a full deseription of 
the same, the numbers of the lots or blocks, the then surroundings 
of the same, stating, however, only what*you know of vour own per- 

sonal knowledge. 
274 \5. If in your answer to the aforegoing interrogatories and 
cross-interrogatories you have stated any fact or facts not 
known to you of vour personal knowledge and about which your 
information has been merely derived from others, so that only part 
of the facts testified to by you are known to you of your own per- 
sonal knowledge and the others merely by hearsay, then state fully 
all of such facts so testified to by you as are known to you of your 
own personal knowledge. 
ENOCH TOTTEN, — A. HI. N. 
HENRY WISE GARNETT anp 
CONWAY ROBINSON, Jr, 
Sol’rs for Lena D. Carter. 
WM. B. MATTHEWS, P. P. 
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[n the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Complainant, ) 
US 

Azor H. Nickerson, Lena D. Carter, Sometimes Called > No. 9027 
Lena C. Nickerson, & William B. Matthews, De- | 
fendants. J 


275 Interrogatories to be propounded to Emina C. D. Nickerson, 

a witness to be sworn and examined on the part of the 
complainant in the above-entitled cause, said witness at present 
residing in San Francisco, in the State of California 


1. State your name, age, and present residence. 

2. Are you complainant in the above-entitled cause ? 

3. Are you the wife of the defendant, Azor H. Nickerson? If 
vea, state when and where were you married to said Nickerson. 

4. Previous to your said marriage state where you were residing. 

5. At the time of your marriage was your father alive? And 
state his name. 

6. How long had you known the defendant, Azor H. Nickerson, 
previous to your marriage ? 

7. At the time and previous to the marriage where did you re- 

side ? 
276 8. State, if you please, whether your mother and family 

generally were aware of the relations subsisting between your- 
self and the defendant Nickerson previous to and about the time of 
your said marriage; if so, whether vour family, and especially your 
mother, approved of and in any manner encouraged the marriage 
then in contemplation between you and which subsequently took 
place. 

9. Was not the contemplated marriage a matter of conversation 
between yourself and your mother? 

10. At the time of your intermarriage was the defendant, Azor H. 
Nickerson, possessed of any property; and, if so, in what did that 
property consist and where located ? 

11. State, previous to your marriage and whilst it was in contem- 
plation, if, in any conversation with reference to your then contem- 
plated marriage, the defendant, Azor H. Nickerson, agreed to give 

you, in consideration of said marriage, any property; and, if 
277 ~— any, what description of property and where located, and for 

what purpose in the event of the taking place of said marriage 
between yourself and the said defendant Nickerson. 

12. State if said defendant went with you and pointed out certain 
property he was the owner of prior to said marriage, where the same 
was located, where it was, and the number of the blocks. 

13. State also whether or not said defendant, Azor H. Nickerson, 
agreed to convey the same to you after said marriage as and for a 
marriage settlement; if so, state fully and all that he did say relat- 
ing to any promise or agreement with you touching and growing 
out of the contemplated marriage. 
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14. State fully what was said, if anything, about selling said prop- 

erty and reinvesting the proceeds; state fully and in detail all 

278 that was said about giving the property as and for a marriage 

settlement, if anything was said, and how the same was to be 

sold and the proceeds reinvested from time to time, and what was 

to be done untimately with the proceeds arising from time to time 

from the investment of the original proceeds from said blocks 145 & 
146 and their reinvestment. 

15. State if your mother objected to said marriage upon learning 
of your engagement, and whether or vot she visited Portland for the 
purpose of preventing said marriage, but subsequently, in a conver- 
sation with defendant, she withdrew her objections, and state, fur- 
ther, what happened, if you know, that led her to withdraw her 
objections. 

16. If there was any agreement that said investments should be 
changed from time to time and reinvested, state whether or not by 
so changing the investments you were to continue to hold the interest 
in the proceeds, as orginally agreed and understood—that is to say, 

to hold them as the gift in consideration of marriage. 
279 17. At the time of your marriage where was the defendant 
stationed, and after your marriage where did you and de- 
fendant, Azor H. Nickerson, go? 

18. When did you and defendant leave Portland, Oregon, and re- 
move to Drum barracks, near Los Angeles, California, and how long 
did you remain there before the defendant was assigned to duty at 
various military posts of the United States in Arizona, Nebraska, 
and Washington Territory ? 

19. When did you remove to Washington city, in the District of 
Columbia, and to what duty was the defendant, Azor H. Nickerson, 
assigned ? 

20. In.all these various changes of stations or posts did you ac- 
company and live with the defendant until about July, 1880; if 
so, What was the conduct of the defendant towards you during all 
that period ? 

21. State when you left here to goto New York to sail from 

280 ~—s that place for Europe was it not with the full consent and 

concurrence of the defendant. State fully and minutely all 

the facts, circumstances, and conversations that oceurred between 

you and the defendant, Azor H. Nickerson, about your going abroad, 
what the purpose and object was in going, and when did you sail. 

22. Did the defendant accompany you to New York; if so, what 
hotel did you both stap the night before sailing, who purchased the 
tickets, and did he tke you and daughter on board the ship, and 
in What manner did he bade you good-bye ? 

23. As the vessel cast loose from her moorings what did he do or 
say? 

24. Did or did not defendant introduce himself toa gentleman on 
board the steamer who was about to make the passage and then re- 
quested this gentleman, after presenting you to him as his, the de- 
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fendant’s, wife, to look after you on the voyage * 
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281 25. While abroad did the defendant make remittances to 
you for your support, and up to what period did he write to 
you last? 

26. After he ceased to write to you did he continue to send you 
remittances by drafts to your order? 

27. Did vou write to him for an explanation of his silence; if so, 
did you receive answers? 

28. Are the exhibits hereto attached and marked E. C. D. N. Nos. 1, 
2. 3, 4, 5, and 6 true copies of the letters written by you to the de- 
fendant, Azor H. Nickerson, and which he did not answer? 

29. State while in Europe — vou executed the deeds mentioned 
in the fifth paragraph of the bill of complaint, which was read by 
you and to you before you signed said bill, and return-said executed 
deeds and at the same time write the letter to the defendant, as 

therein set forth. 
282 30. The defendant, Azor H. Nickerson, in his answer has 
made some allusion to a separation he alleges that existed 
in 1878. Please state if there is any truth or foundation in fact for 
any such insinuation, and state fully all you know touching any 
such insinuation as made by the defendant. 
‘ $31. State in whose handwriting is the body and the signature to 
the paper hereto attached and marked E. C. D. N. No. 7. 

32. State also in whose handwriting is the body of the letter 
hereto attached and marked E. C. D. N. No. 8, and to whom was 
said letter written, and in whose handwriting are the three lines 
following the postscript and initials A. H. N. 

33. If said Exhibit No. 8 was written to your mother was the 
same mailed to her; and, if so, how did you again get said exhibit 
into your possession ? 

34. State in whose handwriting are‘the bodies and the signatures 

thereto of the following letters; also the handwriting to your 
283 address hereto attached and marked, respectively, E. C. DN. 

Nos. 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
23, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, & 40. 

3). Were all the said letters—those with envelopes as well as those 
without any—received by you in due course of mail while in 
Europe? 

36. Are you acquainted with Lena D. Carter, one of the defend- 
ants in this cause’? If so, state, as near as you can, when you became 
acquainted with her; how that acquaintance was brought about. 
State fully all the circumstances connected therewith. 

37. If she visited your house while in this city state who came 
with her. If the defendant, A. H. Nickerson, brought her there 
state all he said upon the subject of her coming there to visit you. 
Give the whole of the conversations on that subject. 

38. If you stopped at Fortress Monroe in 1879 on you- way from 
Cobb’s Island who met you at said Fortress Monroe? And if you saw 

Lena D. Carter there state who accompanied —, if you know. 
284 39. Do you know or can you.set forth any other matter or 
_ thing which may be a benefit or advantage to the parties at 
issue In this cause or either offhem, or that may be material to the 
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subject of this your examination or the matters in question in this 
cause? If yea, set forth the same fully and at large in your an- 
swer. 

JOHN J. JOHNSON anv 

W. W. WILSHIRE, 


Nolicitors for Complainant 


In the Supreme Court of the District of Columbia. In Equity. 


EuuMa C. D. Nickerson, Complainant, 
is. 
Azor Hl. Nickerson, Lena D. Carrer, and WittiaM B. | 
Matrruews, Detendant- 


No. 9027. 


Now comes the defendant, Azor H. Nickerson, by Enoch Totten, 
his solicitor, and now comes the defendant, Lena D. Carter, by Henry 
Wise Garnett and Conway Robinson, Jr., her solicitor-, and 
285 now also the defendant, William Bb. Matthews, comes In 
proper person and, without waiving In any way or manner, 
but hereby expressly reserving and insisting on all the objections 
und exceptions and on every one of the same taken, noted, or filed 
by them or by any of them to the interrogatories propounded to E. 
C. D. Nickerson, the complainant, as a witness on her own behalf, in 
chief, in the above-entitled cause, do nevertheless now come and file 
the following cross-interrogatories in order that the same may be 
propounded to the said witness, E. C. D. Nickerson, which said cross- 
interrogatories are hereto annexed and are as follows: 


Cross-interrogatories to be propounded on behalf of the defendants 
to Emma C. D. Nickerson, a witness to be summoned and exam- 
ined on the part of the complainant in the above-entitled cause. 


1. If, in answer to the interrogatories propounded to you in your 
examination-in-chief, you state your age, then state the exact date 
upon which you were born. Were you not born on the 24th day of 

July, A. D. 1847? 
286 2. If,in answer to the interrogatories propounded to you in 
your examination-in-chief, you state that you ever were en- 
gaged to or agreed’ to marry the defendant, Azor H. Nickerson, then 
state the exact time and place when and where you did so engage 
yourself to marry him. 

3. Did you not engage yourself to said Azor H. Nickerson and 
agree to marry him at Dallas city, Oregon, on April 21st, 1870? 

4. Were you not at the time that you engaged yourself to said 
Azor H. Nickerson en route to Idaho with a party of officers and 
their wives, and were you not at least a hundred miles from Port- 
land, Oregon, at the time that you so engaged yourself to him, and 
wus not your engagement announced whilst on this excursion, and 
before your return to Portland, Oregon, again; were you not many 
hundred miles from there ? 
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5. Did you ever give said Azor H. Nickerson a ring with the in- 

scription inside of it, “April 21st, 1870,” and was not the same 

287 given to him by you asa commemoration of the date of your 
engagement to him? 

6. If, in answer to the interrogatories propounded to you in your 
examination-in-chief, you state that Major Azor H. Nickerson owned 
property at the time of your marriage to him, then describe and 
state fully and in detail each piece and all the pieces of property he 
owned at the time of said marriage; give the numbers of the lots and 
blocks, state where each was located, as well as the situation and 
surrouudings of each lot or piece. 

7. Has all of said property owned by him at the time of your 
marriage to him been sold by him? If so, state as nearly as you 
can when each piece was sold, to whom the same was sold, for how 
much, and how much of the proceeds of each of said sales he, the said 
Azor H. Nickerson, put into other or subsequent investments, and 

specify fully and in detail each and every investment in which 

288 _ he put, used, or invested any part of the proceeds of any of said 

sales, and be particular to state the exact amount of the pro- 

ceeds of each of said sales which was so put, used, or invested in every 

such investment, stating only what you know of your own personal 
knowledge. 

8. If, in answer to the interrogatories or cross-interrogatooles pre- 
viously propounded to you, you mention blocks numbered 145 and 
146, in Couch’s addition to the citv of Portland, in the State of 
Oregon, and state that Major Azor H. Nickerson promised to convey 
to you all of said blocks 145 and 146, in said Couch’s addition to 
the city of Portland, Oregon, and to erect thereon a suitable dwell- 
ing-house for a home for yourself and children, then state whether 
or not said blocks were not a long distance from any residence and 
whether or not the same were not near what was known as Couch’s 

lake orswamp, on low ground near the river. 
289 9. Did not each of said blocks numbered 145 and 146 con- 
tain eight building lots, making 16 building lots in said two 
blocks, each of the size usually used for a dwelling ? 

10. Were not said blocks 145 and 146 in point of fact an aban- 
doned brick yard, surrounded by logs and stumps and unsuitable 
for building purposes ? 

11. Did not Major Azor H. Nickerson own, at the time of your 
marriage to him, two very handsome building lots in the block ad- 
joining the one where your aunt was living, surrounded by other 
dwellings and in a location suited for residence purposes; if yea, 
then when and for how much and to whom did he sell said lots on 
the park near your aunt? Did he not sell them in 1875 after com- 
ing to Omaha, Nebraska? , 

12. Did not Major Azor H. Nickerson also own block No. 160, 

in said Couch’s addition to the city of Portland, Oregon, and 
290 was this block numbered 160, although a long distance from 

any residence, still on high ground, back from the river, and 
much more suitable for residence purposes than said blocks num- 
bered 145 and 146? 
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13. Did Major Azor H. Nickerson ever own any interest in lots 3, 
4, 5, 6, 7, and 8, in block No. 24, in said city of Portland, Oregon, 
and did he after having had a portion of said lots last above-men- 
tioned ever own in severalty lots 7 and 8 and the north half of lot 
6, in said block No. 24, in said city of Portland, Oregon ? 

14. If, in answer to the interrogatories propounded to you in your 
examination-in-chief, you mention or state that Major Azor H. 
Nickerson purchased or owned at any time after your marriage to 
him any lots or blocks in Portland, Oregon, or elsewhere, or ever 
purchased or owned any interest in any such lots or blocks after 

said marriage, then state fully and specifically the exact Nos. 
291 of the lots or blocks so purchased or owned by him and where 

the same were located, and the amount he paid for each and 
every such lot or block so purchased by him after said marriage; 
how and through whom he paid for the same; whether he paid for 
the same entirely in cash or not, and, if any .part was not paid in 
cash, then how such part was paid. State fully the terms upon 
which each of said purchases were made, the length of the deferred 
payments, if any, and in what manner and through whom such 
deferred payments were made, stating only, however, what you 
know of your own personal knowledge. 

15. Were not all of the blocks and lots owned by Major Azor H. 
Nickerson at the time of his marriage to vou or subsequent thereto, 
in Portland, Oregon, afterwards sold by him and conveved away, 
and did you not unite in the deeds for each and all of the same to 
the purchasers thereof? If yea, then state when and to whoin each 

separate piece, lot, or block was sold and for how much ; 
292 whetherornotthe purchase-money therefor was placed in bank 

with his other funds or invested directly in any other way or 
investment. If any of the purchase-money of any of said lots was 
invested directly or indirectly in any other property, then state ex- 
actly how much and in what investment the same was used or in- 
vested, stating, however, only what you know of your own personal 
knowledge. 

16. When did he sell said block numbered 160? 

17. Did he not sell all the real estate he had in Portland, Oregon, 
except the lots in block 24, in said city of Portland, Oregon, which 
he owned jointly with Major Walker, and was he not prevented 
from selling those as soon as he otherwise would have done, Ist, by 
said Walker’s being lost at sea; and, 2nd, by reason of the delays 
in obtaining a partition thereof with said Walker's minor heirs ; 
and, 3rd, by the depreciation in prices pending the suit for parti- 

tion? 
293 18. After the division of said lots in said block 24 was 
made, did not Major Azor H. Nickerson sell his portion thereof, 
in the spring of 1878, for forty-five hundred dollars ? 

19. Did you not, as Major Nickerson’s wife, sign and seal the deed 
for the said sale and transfer of these lots to one George James for 
the consideration above named and at the time specified ? 

20. Was not the said deed, after it had been so signed and sealed 


116 EMMA C. D. NICKERSON Vs. 


by you, sent to Major Azor H. Nickerson’s agent, one P. W. Gillette, 
to be by him delivered ? | 

21. Was not the said sale defeated solely because an examination 
of the title showed a defect in the decree of partition, by reason of 
which it had to pass through the courts again ” 

22. When that sale was made had not Major Nickerson sub- 

scribed $4,500.00, the full amount of the purchase-money 
294 thereof, and did he not propose to invest it in the shares of 

stock in a cattle pool which he had formed in Nebraska for 
the purchase of a herd of Texas cattle? 

23. Where were lots 3, 4,5,6, 7, and 8, in block No. 24,in Couch’s 
addition to the city of Portland, Oregon, situated ? 

24. Were they not all located near the head of Couch’s Lake or 
swamp, on lew grounds? 

25. Were not lots 7 and 8 and the north half of lot 6, in said 
Couch’s addition to the said city of Portland, quite inaccessible, and 
is it not a fact that they were at a distance from any dwelling- 
houses, on low ground, near said Couch’s Lake or swamp? 

26. Did not Major Azor H. Nickerson frequently have to pay 
‘large amounts for street improvements on account of said lots and 

for filling on said lots themselves? 
295 27. Did Major Azor H. Nickerson ever sell blocks num- 
bered 145 and 146, in Couch’s addition to the city of Port- 
land, in the State of Oregon? If yea, then state when, for how much, 
and for what price, and to whom. 

28. Did he invest the proceeds thereof or any part thereof in any 
other investment or investments? If vea, then state the exact and 
precise investment or investments in which he invested the same, 
how much thereof he invested in each investment, the date and 
dates on which heso invested the same, the character of such in- 
vestment or investments, whether in real property or personal prop- 
erty, where such property was situated and to be found, an exact 
description thereof, and through whom, if any one, such investment 
or investments was or were made, and the full names of each and 
all persons with whom he had any dealings or transactions con- 
nected with such investment or investments, stating, however, only 

what vou know of your own personal knowledge. 
296 29. Did Major Azor H. Nickerson ever sell lots numbered 
7 and 8 and the north half of lot numbered 6, in’ block 
numbered 24, in Couch’s addition to the city of Portland, Oregon ? 
If yea, then state when, for how much, and for what prices, and to 
whom. . 

30. Did he invest the proceeds thereof or any part thereof in any 
other investment or investments? If yea, then state the exact and 
precise investment or investments in which he invested the same, 
how much thereof he invested in each investment. the date or dates 
on which he so invested the same, the character of such investment 
or investments, whether in realty or personalty, where such prop- 
erty was situated and to be found, an exact description thereof, and 
through whom, if any one, such investment or investments was or 
were made, and the full names of each and al! persons with whom 
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he had any dealings or transactions connected with such invest- 
ment or investments, stating, however, only what you know of your 
personal knowledge. 
297 31. If any of the investments mentioned by you were at 
any time changed and the property sold by Major Azor H. 
Nickerson and the proceeds thereof or any part of the proceeds 
thereof at any time reinvested in any other investment or reinvest- 
ment, then state fully the precise and exact investment or reinvest- 
ment in which the same was so invested or reinvested, the character 
of the same, and an accurate and full description of the property in 
which the same was so invested or reinvested, how much was in- 
vested or reinvested therein, and through whom the same was man- 
uged, giving the names of all persons with whom said Azor H. 
Nickerson had dealings in connection therewith, stating, however, 
only what you know of your own personal knowledge. 

32. If, in answer to the fifteenth interrogatory propounded to you 
in your examination-in-chief, you state that your mother, after 

she visited Portland, Oregon, had a conversation with the 
298 defendant, Azor H. Nickerson, in which she withdrew her 

objection to your marrying him, then state whether you were 
present at any such conversation. 

33. If all of the facts to which you have testified are not known to 
you personally and of your own knowledge, but are some of them 
known to you only by hearsay and by your having heard them from 
other persons, then specify fully all of said facts so testified to by 
you which are known to you personally and of your own personal 
knowledge. 

34. If you have omitted or failed to answer any of the questions 
which have been asked of you, is it because you have no personal 
knowledge thereof? 

ENOCH TOTTEN, 

Counsel of Det 't, &. a it. 
HENRY WISE GARNETT anpb 
CONWAY ROBINSON, Jr., 

Sol’rs for Lena D. Carter. 


WM. B. MATTHEWS, P. P. 


299 In the Supreme Court of the District of Columbia. 
Euuwa C. D. Nickerson vs. Azorn H. Nickerson et al. 


[, L. 8. B. Sawyer, of San Francisco, California, do hereby certify 
that I did, on the 25th day of April, A. D, 1885, cause Celia D. 
Kenny and Emma C. D. Nickerson, the witnesses named in the an- 
nexed commission, to come before me in said city of San Francisco, 
in the State of California, and did then and there first administer 
an oath to said witnesses on the Holy Evangels of Almighty God to 
tell the truth, the whole truth,and nothing but the truth in the 
cause of Emma C. D. Nickerson vs. Azor H. Nickerson et al., equity 
No. 9027, in the supreme court of the District of Columbia, and the 
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said witnesses, being under oath as aforesaid, did answer the inter- 
rogatories and cross-interrogatories appended to said commission as 
follows: 


Direct Interrogatories Propounded to Celia D. Kenny. 


300 Int. 1. To the first interrogatory she saith: 
Ans. Celia D. Kenny; 58 years of age; reside at San Fran- 
cisco, California. 

Int. 2. To the second interrogatory she saith : 

Ans. She is my eldest daughter. 

Int. 3. To the third int. she saith: 

Ans. I am well acquinted with him; have known him since 1868. 

Int. 4. To the fourth int. she saith: 

Ans. Yes, sir, I do; on the 13 August, 1870, at my residence in 
the city & county of San Francisco, California. 

Int. 5. To the fifth int’y she saith: 

Ans. I did; I had a long talk with the defendant, Azor H. Nick- 
erson, upon the subject of his wishing to marry my daughter, the 
plaintiff, Emma C. D. Nickerson, at Portland, Oregon, in the early 
part of June, 1870. I have resided with my family in San Fran- 
ciso since May, 1868. I think in Mareh, 1870, my daughthr, the 

plaintiff, went to Portland, Oregon, on a visit to her aunt, my 
301 sister, Mrs. Trevett, where she met the defendant, Azor H. 

Nickerson. In April or May, 1870, my sister and daughter 
wrote to me of an intimacy fast springing up between the plaintiff 
and the defendant, Azor H. Nickerson, and that he had proposed 
marriage to my daughter. I was opposed to tlris and wrote back 
that I could not consent. My reason for opposing this marriage 
was that I designed that Emma should marry a gentleman who 
would furnish her a comfortable home and settle in San Francisco. 
After having written more than once to my sister and daughter ob- 
jecting to this contemplated marriage and receiving no satisfactory 
answer, early in June, 1870, I went to Portland, Oregon, in order to 
inform myself of the condition of affairs regarding this engagement 
and to insist on its being broken off. On my arrival I went to my 
sister’s house. The same day the defendant, Azor H. Nickerson, called 
and invited me to drive out with him. At 4 o’c. p. m., he came with 
a horse and buggy and I went with him. He then informed me that 

my daughter Emma several times had said to him that I was 
302 opposed to their marriage and asked my reasons. I replied 

that I was anxious that Emma should, when married, settle 
and have a home atSan Francisco, but my principal and controlling 
objection was that army officers, being subjected to orders from their 
superiors in command, were liable to frequent change from place to 
place, and in many instances had no permanent local habitation for 
their families, and with me that was a very serious objection. The 
defendant, Azor H. Nickerson, then informed me that he had already 
made an agreement with my daughter upon their engagement that 
after their marriage he would secure her a permanent home. He 
said that he was the owner of two blocks of town lots in Portland, 


— 


AZOR H. NICKERSON ET AL. 119 


Oregon ; that he had promised and agreed with my daughter, in the 
event of their marriage, to give these two blocks of land to her for 
the purpose of securing in her own right a permanent home, and as 
soon as these blocks could be disposed of for a sum sufficient 
303 to pay for a suitable and comfortable home for her he would 
dispose thereof and purchase and convey to her such a home. 
He also promised me that if I so desired | should select the place 
wherethat homeshould be purchased and that he would putthe prop- 
erty in her name. He further said that if these blocks, which he 
promised and agreed to give to Emma after they were married, did 
not sell for enough money to purchase a suitable home for Emma 
he would sell and reinvest in some other part, where property would 
improve in value more rapidly, for Portland property would improve 
and these blocks would inerease in value, and so soon as he could 
realize a sufficient sum for the sales of this property to build a suit- 
able home for Emma he would do so any carry out his promise and 
agreement with my daughter—that these blocks he had promised to 
give to her after they were married. [From these positive assurances 
from the defendant, Azor H. Nickerson, that my daughter 
$04 would be provided with a home of her own and in her own 
right I withdrew my objection and consented to their mar- 
riage, for my daughter, altho’ of age, wanted my consent and appro- 
bation. 

Int. 6. ‘To the sixth int’y she saith : 

Ans. After giving me the information and making the promise 
and agreement stated by me as in my answer to interrogatory fifth 
set forth, he further stated to me that had said the same things to 
my daughter; that he would sell these blocks and buy with the 
money realized for her and hers elsewhere other lots or property 
that would increase in value more rapidly; this he would do as 
soon as he knew where it would be best to reinvest, and that the 
blocks or the proceeds from the sale thereof were to be wholly set 
apart to the buying and providing hera suitable home. Hesaid she 
had seen the property and he lad agreed and promised it or its pro- 

ceeds to her and hers, and thatshe would havea permanent 
305 home of her own, in her own name, regardless of army 

changes, adding “Em. knows all about this and has seen 
the lots.” “I have agreed to do this and made to her the same 
promises,” were his words. 

Int. 7. To the 7th int’ry she saith : 

Ans. I know full well why he had this conversation with me and 
why he made this gift to my daughter. My letters from San Fran- 
cisco to Mrs. Trevitt and my daughter, in which I decidedly ob- 
jected to her marriage with Azor H. Nickerson, because he could 
bestow no permanent home upon her, were shown to him and he 
was fully aware of their contents. Besides, there were other avail- 
able parties in San Francisco who were paying their respects to my 
daughter and who would have provided her with a comfortable 
home. Objecting to their being married, I went to Portland with 
the idea of preventing such marriage and returning toSan Francisco 
with my daughter. It was to forestall this my resolution and 
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306 = gain his object and obtain my consent to their marriage that he 
gave her this property and made this antinuptial gift. 

Int. 8. To the eighth int’y she saith: . 

Ans. I had my drive and long talk with Azor H. Nickerson, the 
defendant, on the same day I arrived at Portland. There was noth- 
ing said between my daughter or any other person and myself be- 
fore this drive upon or about property. She did, however, in one 
of her letters to me a short time before this, say that Azor H. Nick- 
erson had lately bought some blocks of land in Portland which he 
thought in time would be valuable. 

Int 9. To the ninth interr’y she saith : 

Ans. I have; I often met Captain Nickerson after the marriage, 
and he always kept me informed regarding the Portland property. 
Heand my daughter were at our house in San Francisco in 1571, 
on their way to Arizona, and I think ‘that it was before that time 

that the two blocks of land, No. 145 & 146, which he had 
307 ~=given to rav daugliter, as hereinbefore stated, had been sold 

and the proceeds reinvested in a more desirable locality, ac- 
cording to the plan and understanding that he would do so before 
his marriage. The sale of these blocks was made in Sept., 1870, 
and the proceeds of such sale were applied in the purchase of lots 3, 
4, 5, 6, 7, & $, in block 24, Couch’s addition to the city of Portland. 
The purchase was made jointly with Major John S. Walker. All 
along these years I was repeatedly consulted by defendant, Azor H. 
Nickerson, as to where the promised home should be bought, when 
the Portland lots, which were for sale, should reach a sum suth- 
cient to do sv, and I was requested to make a selection in 
San Francisco for the home for my daughter, in’ pursuance 
with his agreement and promise to my daughter, his wife. After 
Major Walker’s death Azor H. Nickerson, in telling me of the 

fact, said he regretted the Major’s untimely death, and he 
308 approved his wisdom in having bought real property for 

his family, saying, “It was the proper thing for army 
officers to do, for their lives were much exposed.” I think this 
conversation was had when he was again at our house on leave 
from Arizona. I[t was in 1873, I think, he repeated that the agent 
in Portland thought that they would soon realize on the lots there, 
and. he wished to have a home selected and ready for him to buy, 
adding, “I want to and must get that home for Em. and the chil- 


‘dren.” Accordingly, and as he had before his marriage given me 


to understand I[ should do, [ was asked to go with them ina earriage 
to look at several residences, both in Oakland and San Francisco, 
with a view of buying a home for Emmaas soon as he would realize 
on the Portland lots. We spent over two days in that way. 
— 10. To the tenth: 
—. Captain Nickerson returned to Prescott, Arizona, early in the 
year 1874, I think, and it was while there this second time 
309 ~=that we exchanged a good many letters regarding the home 
he had promised to buy for my daughter with the avails of 
the original lots he gave her before marriage. We had now about 
decided this home should be located in San Francisco, and in pur- 
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suance of his promise to her and me before their marriage I was 
repeatedly commissioned to look up that house. I went to real 
estate offices time and time again and talked with my husband and 
many other persons about the most desirable houses or lots to buy 
and then took long walks to see them. | reported frequently to 
Capt. Nickerson by letter all I could learn & got his views in return. 
But time passed, the Portland property did not rise to-a sufficient 
figure, nothing was done, & I destroyed the letters in disgust 

Int. 11. To the eleventh : 

Ans. Yes, sir; I have seen him write very frequently and am well 
acquainted with his handwriting, and the letters hereto annexed are 
in his handwriting. 

Int. 12. To the twelfth : 
S10 Ans. | have no letters of the defendant, Azor H. Nicker- 
son, that he wished me to send to pl'ff 

Int. 13. To the thirteenth : 

Ans. Yes, sir; my daughter, the complainant, visited her sister, 
in the city and county of San Francisco, and the defendant, Azor 
H. Nickerson, accompanied her, in the spring & summer of 1878. 
They stopped at Mrs. White's house 

Int. 14. To the fourteenth : 

Ans. The defendant’-, Azor H. Nickerson’s, conduct to his wife was 
exceedingly good, kind, and affectionate and attentive, and he was 
very anxious to have her comfortably settled for the summer. 

Int. 15. To the fifteenth int’y she saith: 

Ans. I was spendiag a portion of that summer at our vineyard, 
in Napa Valley. In June my daughters both came up to see me 
there & enjoy the country air. They came together with their chil- 
dren. Mrs. White returned to her home, in San Francisco, after 

about a month, while Emma « her little girl were up there 
311 fully two months. During all this time complainant received 
kind, affectionate, and regular letters from def’t that riade 
her happy. She often walked up to the large gate, where the man 
placed the mail, on the days she expected to get her letters, so as to 
get them sooner. She answered them as regularly as they were re- 
ceived. After reading one of his letters one day, as weall sat on 
the porch, | asked her if she could not pass it around & so make 
the rest of us happy; she smiled & read aloud from Capt. Nicker- 
son’s letter to her as follows: “Iam glad to say I have heard from 
the War Department & feel sure now of a speedy promotion & a 
new post. I shall soon come to San Francisco for you & Muggs, 
when I shall again be united to the sweetest of wives.” Ina few 
days after getting this letter my daughter left me and came again 
to her sister’s house in San Francisco, where her husband, in the 
month of August of 1878, | think it was, came for her & his little 
daughter. He remained 2 or 3 days in the city, when they 
312 all went together to the new post, which was Fort Vancouver, 
Washington Territory. 

16th Int. ‘To the 16th interrogatory she saita : 

Ans. He did telegraph to me to that effect about the 20th of the 
month. I started immediately, for | was much alarmed. When I 
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reached Astoria another dispatch caine to me from Capt. Nickerson, 
sent in thoughtful kindness, saying: “ Emma was a little better ; 
doctors hoped the crisis had passed.” At Portland an army officer 
whom I did not know came up to me and asked if I was not Mrs. 
Kenny, and introduced himself as Maj. Babbitt, adding that his bro. 
ofticer, Maj. Nickerson, had requested him to meet me & take me 
to the river boat. I was very thankful to receive this care from Capt. 
Nickerson. Maj. Babbitt informed me that my daughter had typhoid 
fever & had been very ill, indeed, He also said she had the best 
of nursing and care, and that no music or firing of cannon was per- 
mitted on the parade grounds. After seeing me in the little 
313 state-room on the river boat Maj. Babbitt took his leave. ‘The 
boat did not start for soine time, so it was about daylight before 
I got to Vancouver. An orderly met me & I was taken to the 
quarters of Maj. Nickerson in the army ambulance. He came out to 
open the door of the vehicle & to caution me to be very careful 
not to excite Emma, as she was very low. His reception was a kind 
& pleasant one. I noticed when we reached the parlor that he 
looked careworn & paler than usual. It was early Christmas morn- 
ing, & teys & presents were everywhere to be seen. He told his 
little daughter that his grand-mamina was coming and it was another 
X-mas surprise. My first visit to my daughter’s bedside was a very 
short one. She could only say My mamma ina low whisper. Major 
Nickerson was extremely watchful & tender to his wife during this 
sickness, and seemed very anxious she should get well. His conduct 
towards her at this time drew my heart out towards him as never 
before or since. When-she no longer required night watchers 
314  hehad a cot placed in her room for himself & insisted on car- 
ing for her himself without help. As he was the adjutant 
general of the department and was in charge of headquarters during 
Gen'l Howard’s temporary absence on an important Indian cam- 
paign, his duties were more arduous than they had ever been; still, 
after a very fatiguing day at his office, he would return home and 
devote himself to the night watching and care that the invalid re- 
quired, and this he did for weeks; also in the day time he would 
often hurry up from his office to see that all was going well and to 
give the medicine to her himself. At one time I expressed my sur- 
prise & dislike that he should think this necessary when there were 
so many of us to doit. I asked him if he could not trust me or the 
nurse to give Emma those pills without his rushing up from the 
office at irregular times during the day to give them himself to her. 
“ Well,” he answered, “ I suppose I am fussy & over-particular, but 
the fact is I can’t afford to lose Em. now; I want her to go to 
315 Washington with me. Em.’s a lady; she makes friends.” 
Those were his exact words. 
i7th Int. To the 17th interrogatory she saith: Never but once, 
when heshowed me a little blank book in which he kept the record 
of his gambling profits and los-es. ‘“ This is the only trouble Em. & | 
ever had,” he said as he turned over the leaves; “ it is the skeleton 
in our closet.” I told him he had better be careful how he went on. 
He laughed lightly and left the room. This was during my long 
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visit to them at Omaha, Nebraska, in the winter of 1876 & spring 
of 1877. 
18th Int. To the 18th interrogatory she saith : Befor- Maj. Nicker- 
son went with his family to Washington, D. C.,in the spring of 1879, 
it was often remarked by us all that he was both proud & fond of his 
wife. I have seen him caress her as she stood before her glass ar- 
ranging her hair & toilet. He was fond of seeing her dressed in rich 
& handsome clothes. His love for his little girl Florence was 
316 strong & tender; he never.tired of making her happy, but 
after they had been in Europe a short time & he had been 
free to enjoy his long-coveted Washington society, his conduct was 
so unaccountable & surprising, & he was so different from what 
many of his acquaintances supposed him to be, that some of them 
thought him crazy. Gen’land Mrs. Saxton came to see me before 
[ went on to Washington in Aug., ’83, when the Gen'l said it was 
“believed by many of the army officers that Nickerson was crazy.” 
When his wife learned of his fraudulent divorce, his pretended 
marriage with Lena Diller Carter in less than three days after this 
divorce was obtained, and all the doings and circumstances attend- 
ing his actions, she for awhile thought his reason was dethroned, he 
had su utterly destroyed himself. Maj. Nickerson wrote me from 
Washington Aug. 2d, 1881, a letter which is at present in the hands 
of Judge Johnson, one of the atty’s for complainant, in which it is 
very evident he intended to keep his wife abroad an indefi- 
317 ~—s nite length of time. “TI prefer,” he says, “that they remain 
in Germany two years before going to a French-speaking na- 
tion, «&e 
April 11th, 1880, is the date of a long letter from my daughter to 
me, giving 3 good reasons why she decided to go abroad. This 
was 3 months before she went. ‘The Ist reason was.to econo- 
mize, that her husband might the more easily pay for: property ; 
2nd, her own health was poor; & 8rd, to begin the little girl’s 
education in the languages. Just before sailing she again wrote me, 
under date of July Ist, 1SS0 (Exhibit —), in these words: *“‘ We 
have given up being able to sell any Portland property at present, 
or just at present, so I have concluded to go with Florence to Ger- 
many. My husband & I are willing to endure the separation for 
awhile because it seems best.” This was about a week before her 
going away. 
To prove that, after about a year and a half spent in Europe, her 
prolonged stav was nothing but a bitter banishment. I have two 
letters to be annexed to this deposition, and, as above, they 
318 are in the hands of complainant’s att’ys. The Ist is one 
Maj. Nickerson received from her & by her request forwarded 
to me; itis dated Dresden, Oct. 9th, 1881, addressed my dear hus- 
band. She saysinit: “ Did you scold a little because I was so home- 
sick at Norderney or because I wanted to go back to you if you 
went to a frontier post?” And in another place—something hav- 
ing been said about Maj. Nickerson’s going to Europe to join them— 
she says “she does not care to go to France or Italy without him.” 
The 2d letter under this head is written 14 months afterwards & is 
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a long & sad account of her trials during that time. She desires to 
return to her native land & her husband, but he does not send her 
sufficient means. He says nothing about her coming back ; noth- 
ing about himself or his plans. His letters to her are cold, short, & 
indifferent. She begs him to tell her what is rising up between them. 
The paying for property on the installment plan was long since given 
up. Her health then was much improved, & she thinks the 
319 = child’s education could now be better continued at home. This 
letter is dated Paris, Jan’y 28,1883. Small remittances came reg- 
ularly, but nothing to return with ; letters short & very unsatisfactory 
I again quote from her letter to me: “I have asked Seldon again « 
again if | had and how I had offended him. I have told him how 
sorry I was to have hurt him in any way if [ had done so. I have 
begged his pardon if I have unintentionally offended him over & over 
again. I have done everything | could. There is nothing more to 
be done on paper. What do you think is the matter with my hus. 
band & why does he treat me so? Do you think it right for me to 
remain away from my husband any longer? He may be ill; he may 
grow worse,” &e., &e. Maj. Nickerson finally ceases altogether to 
address letters to his wife of any description. Theshort ones, contain- 
ing the money checks, are addressed to the child. My daughter at 
last resolved to return without his sanction orinvitation & to obtain 
funds therefor required on appeal to friends. “ Butif I should 
320 take this step,” she says,“if I should return home & he 
should not be glad to see me, what should I do then; where 
should I go? Can he care for me longer & yet break my heart in 
this way ?” 

Defendant very often complained of having no money; no ability 
to obtain it; of being financially embarrassed, both before & after his 
wife went abroad. ‘This lie does in a letter to me written more than 
a year after she went away and referred to above, and he says: “ My 
embarrassment & my troubles are my own.” 


In answer to the cross-interrogatories propounded to witness, Celia 
D. Kenny, she saith : 


Ist X. To the Ist cross-interrogatory she saith : 
Ans. Such conversations took place at Portland, Oregon, in the 
summer of 1870 while taking a ride with the def’t. I then hada long 
conversation with him. Again, at our house on Russian hill, 
321 in San Francisco, in 1871, and after that,in 1873,at our house 
in this city,and when his family were spending the winter with 
me; also the year following, I think, when I went with both the 
complainant & defendant to Oakland, California, to look up a house 
& lot suitable to buy for my daughter’s promised home, when a 
sufficient amount therefor should be realized on the Portland, Oregon, 
property, which Maj. Nickerson said his agent whom he had left be- 
hind would soon dispose of. 
2d X. To the 2nd cross-interrogatory she saith : 
Ans. I have stated our conversation in the exact words as nearly 
as I can remember. 
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38rd X. To the third cross-interrogatory she saith : 

Ans. I have already answered the question fully. 

4th X. To the 4th eross-interrogatory she saith: 

Ans. I have also fully answered that question. 

5th X. To the Sth cross-interrogatory she saith : 

322 Ans. I have another daughter, Ida M. Derby Broderick, 

who is married to Lt. P. T. Broderick. He is Ist lieut., and 
that was his rank when Ida married him. He is adjutant of his 
regiment, and was adjutant of his regiment when they were mar- 
ried. His regiment is the 23rd Infantry. It 1s true I did object to 
the complainant engaging herself to & marrying Maj. Nickerson 
because he was an army officer. I had reasons at that time for 
objecting to army officers in general, which do not require to be 
mentioned here & are not relevant to this case, but as the weeks 
passed on & I could not pursuade complainant to give up Capt. 
Nickerson my husband, knowing my anxiety, held correspondence 
with others in Oregon, by which means I learned some things much 
to be regretted about the character & habits of «efendant. TIT at 
once resolved that if [ could not by going up to Portland break up 
the engagement I would require a settlement of real property upon 

my daughter, if he possessed any such, before | would or could 
$23 approve or sanction their union. The knowledge of defend- 

ant’s real character & habits thus acquired I thought best not 
to impart to the complainant. I saw they were much attached to 
each other, and I believed that if they were really to be. married it 
was better she should be ignorant of some things & put trust in 
him. 
6th X. To the 6th eross-interrogatory she saith : 

Ans. That is in part answered above. I don't know what his 
salary Is or Was. 

7th X. To the 7th cross-interrogatory she saith 

Ans. Yes. 

sth. To the eighth cross-interrogatory she saith: 

Ans. There was not at any time. I did not think of asking it. 
Lieut. Broderick’s face & manner inspired my confidence, and, besides, 
he always bore a good name. He will always do his duty, I feel 
assured. 

9th X. To the 9th cross-interrogatory she saith : 

Ans. He was capt. before and when they married; I do not 
924 know what his salary was or what it had been. — 
10th X. To the 10th cross-Interrogatory she saith: 

Ans. She was, and the reasons are stated above. 

lith X. Tothe 11th eross-interrogatory she saith : 

Ans. It most certainly was, but in the case of complainant the 
circumstances were very different; the two men immensely & im- 
measurably so. 

12th X. To the 12th cross-interrogatory she saith : 

Ans. Yes; she is 37 years of age. 

15th X. To the 13th cross-interrogatory she saith : 

Ans. Yes; that is right. 
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14th X. To the 14th cross-interrogatory she saith : 
Ans. The marriage settlement—that is, the property relating 


thereto—originally consisted of two blocks of city lots in the city of 


Portland, Oregon, in Couch’s addition, numbering 145 & 146, which 
two blocks, according to understanding & plan made between defend- 
ant & myself, were sold on Sept. 17th & 19th in order that the 
325 proceeds might be better reinvested for a rise in market values. 
The proceeds of that reinvestment were to be sacredly devoted 
to the purchase of a home for complainant and for her children, 
should any such be born. In Oct. and Nov. of the same year the 
reinvestment was made in connection with Major Jno. 8. Walker, 
consisting of several lots, numbered 38, 4, 5, 6, 7, & 8, in block 24, in 
Couch’s addition to said city of Portland, Oregon. ‘The sale of the 
blocks 145 & 146 was on the 17th & 19th of Sept., as stated, of the 
year 1870, & the money was reinvested in said lots 3 to 8 inclusive, 
block 24, in Oct’r & November of the same year, 1870. Afterwards 
a division of that property was made between the defendant & the 
heirs of the said Jno. 8S. Walker, & lots 7 and 8 and the north half 
of lot six were, on the 20th of June & the 50th of October of 1878, 
allotted to the said defendant, Azor H. Nickerson. ‘This information 
I obtained from the records of the city of Portland. 
In the spring of 1879, when I was returning from Fort Van- 
326  couver to my home in San Francisco, having my little grand- 
daughter, child of complainant and defendant, in charge, the 
defendant, Azor H. Nickerson, came with us from Fort Vancouver to 
the ocean steamer and placed us on board. We, after leaving the 
river boat, went to a hotel recently built near the water and had our 
supper. On our way from the hotel to the ocean steamer defendant 
pointed to our right and said, “ Those lots are right over there.” | 
looked in the direction indicated, and he added, “They don’t look 
like much but a big hole in the ground; still they are in a good and 
business part of the city, being near the water front, and I don’t see 
why in thunder they don’t go up, but they are sure to do so event- 
ually.” 
X Int. 15. To the fifteenth: 
Ans. I have answered all of the questions to the best of my own 
knowledge. 
Mrs. CELIA D. KENNY 


Subscribed and sworn to before me this 5th day of May, 1885. 
L. S. B. SAWYER, 


Com’r, Ke. 


327  Interrogatories Propounded to Witness, Emma C. Derby Nickerson. 


Int. 1. In answer to the first interrogatory witness saith : 

Ans. Emma C. Derby Nickerson ; 37 years of age ; reside at pres- 
ent at San Francisco, California. 

Int. 2. To the second : 

Ans. I am. 
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Int. 3: To the third: 
Ans. Lam; August 13th, 1870; at San Francisco, California. 
Int. 4. To the fourth: 
Ans. At San Francisco, California. 

Int. 5. To the fifth : 
Ans. He was dead ; George H. Derby 
Int. 6. To the sixth: 

‘ Ans. About two years. 

Int. 7. To the seventh : . 

Ans. I was ona visit to my aunt's, at Portland, Oregon, 
328 where I met the defendant, Azor H. Nickerson. I resided in 
San Francisco previous to & at the time of my marriage. 

Int. 8. To the eighth : 

Ans. They were. My mother in,no manner encouraged my mar- 
riage with the defendant, Azor H. Nickerson; on the contrary, at 
first she said she did not approve of it. 

Int. 9. To the ninth: 

Aus. Yes, sir; but at first more as a matter of correspondence. 
My mother was at San Francisco and [ was on a visit to my aunt’s 
at Portland, Oregon. My mother wrote to both my aunt and my- 
self on the subject. She wrote to my aunt not to allow the affair 
to proceed further if possible. She wrote to me objecting strongly 
to my making any marriage engagement with the defendant, Azor 
Hl. Nickerson; and when I asked her to give me her reasons she an- 
swered that she did not wish me to marry an army officer; that they, 
as a class, led a wandering life and generally had no home for their 

families and only depended on their pay to live upon, and 
329 that when I settled in life she wished it to be near her in San 
Francisco. 

Int. 10. To the tenth: 

Ans. Yes, sir: the defendant, Azor. H. Nickerson, owned two cer- 
tain blocks of real estate in Portland, Oregon, in Couch’s addition 
to the city of Portland. 

Int. 11. To the eleventh : 

Ans. Yes, sir; he did. He promised to give me the two blocks 
of land referred to in my last answer after we were married, for the 
purpose of providing me with a home of my own. 

Int. 12. To the twelfth: 

Ans. Yes, sir; before our marriage, while walking out together, 
we went many tjmes to where this property is situated, and the de- 
fendant, Azor H. Nickerson, pointed out the property belonging to 
him, situated in Couch’s addition to the city of Portland, Oregon, 
consisting of all of blocks Nos. 145 and 146. This was in May and 
June, 1870. 

Int. 13. To the thirteenth : 
330 Ans. Yes, sir; the defendant, Azor H. Nickerson, promised 
and agreed every time we spoke of the property after our en- 
gagement that it should be mine after our marriage, In considera- 
tion therefor as a marriage settlement and gift; that he would con- 
vey it to me fora home for me and mine. He stated also that, 
although the property was unimproved at that time, it was situated 
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in a part of the town which would soon be in demand for private 
residences ; he would keep it until he could sell a block for a suffi- 
cient sum to enable him to put up a house on the remaining block, 
and if the blocks did not increase rapidly in value he thought it 
might be better to sell the whole as soon as he could get a purchaser 
to advance on the price he gave for it and then reinvest the proceeds 
of such sale in the purchase of other property down near the river 
front, in which direction he thought the business part of the town 
was going. When this last investment should advance in value 

sufficient to enable him to sell with advantage, so as to enable 
331 him to buy me a home, he would then sell and give me my 

home, or if it did not advance sufficiently in value he would 
sell again and réinvest as opportunity offered and sell until the pro- 
ceeds would be sufficient to invest in the purchase of a home for me 
and mine, and which would then be my home and property as a 
gift from him and as a marriage settlement. 

Int. 14. To the fourteenth: 

Ans. ! have fully answered this question in my last answer. The 
defendant, Azor H. Nickerson, after we were engaged to be married, 
time and time again referred to my having my own home, and 
always agreed to convey all of said blocks or the proceeds of the sale 
of said blocks to me, and which should be invested: for my benefit 
in procuring a home for me and mine after we were married as a 
gift and marriage settlement. 

Int. 15. To the 15th: 

Ans. My mother, as I have already stated, after learning of my 

engagement, objected strongly to my marriage with the de- 
deol} fendant, Azor H. Nickerson, and still continued to so object 

after considerable correspondence upon this subject between 
my mother and my aunt in Portland, as well as with myself, and 
not having sueceeded in her object in breaking off the engagement 
decided upon going to Portland, Oregon, herself, and by her per- 
sonal presence endeavor to do what she could not by correspondence. 
Soon after her arrival at Portland, which | think was in the morn- 
ing, the defendant, Azor H. Nickerson, called and made arrange- 
ments to take my mother out to drive in the evening. On the return 
of my mother from the drive she told me that she had had a very long 
conversation with the defendant, Azor H. Nickerson, and professed 
herself very well pleased with the interview. Shethen asked me if I had 
seen the two blocks of land owned by the said defendant, Azor H. Nick- 
erson. I answered that I had, and that they were to be mine after my 
marriage with thedefendant, Azor H. Nickerson; that he had promised 

and agreed to give them to me foriny home. The defendant, 
332 Azor H. Nickerson, told me that same evening that he had 

had a “lovely talk” with my mother and that it was “all 
arranged.” My mother told me afterwards that he, the defendant, 
Azor H. Nickerson, had inquired of her as to what her objections 
were, and she had stated them to him, and he then assured her that 
he would, after the marriage, provide me with a home of my own, 
and spoke of the blocks of land he owned. in Couch’s addition and 
his purpose of giving them to me fora home. She further added 
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that the defendant, Azor H. Nickerson, uad stated to her that I knew 
“all about it, for he had told me so,” and that the agreement had 
already been made between us. He also told my mother that if she 
so desired it that he, defendant, Azor H. Nickerson, would deed the 
property to me for my home or that he would sell it and with the 
proceeds of such sale purchase for me a suitable home, and that my 

mother herself should choose where it should be located. He, 
333 the defendant, Azor H. Nickerson, also said to my mother that 

should said blocks of land not sell for a sufficient sum to en- 
able him to buy mea home he would invest the proceeds of such 
sule in other property and keep investing until he realized the 
desired amount to fulfill his promise and agreement with me. 
After making these statements to and assuring my mother that after 
our marriage he would give ne these blocks for my home, my 
mother felt satisfied and convinced that he would keep his agree- 
ment and promise and consented to our marriage. 

16. To the sixteenth: I have already stated that it was distinctly 
understood and agreed upon between us, the defendant and myself, 
that after our marriage the blocks or one of them should be sold 
and the moneys received from such sale should be apppropriated 
to the building of a home for me on the other block; that 
should such sale or proceeds be insufficient for that purpose 

the two blocks should be sold and the sum. obtained 
334 should be invested, as he said, in other real estate near 

the river, where property would advance more rapidly 
in value, and so on making investments from time to time with the 
proceeds of said blocks and other sales which might be made, and 
these proceeds should be held by him, defendant, Azor H. Nickerson, 
sacredly in trust for the purpose of purchasing a home for me in 
mv own right, after and in consideration of our marriage. In pur- 
suance of this agreement and promise, made between the said de- 
fendant, Azor H. Nickerson, and myself, as well as with my mother, 
the two blocks of ground, Nos. 145 & 146, were sold shortly after 
our marriage, namely, on the 17th and 19th days of September, 
1870, and in the months of October and November, 1870, the money 
which they brought was invested jointly with a friend, Major John 
S. Walker, in the purchase of lots 3, 4, 5, 6, 7, & 8,in block 24, in 
Couch’s addition. After this a partition was made between the de- 

fendant, Azor H. Nickerson, and the heirs of said Walker, 
335 and lots 7 and 8 and the north half of lot 6,1n said block 24, 

were, on the 20th June and the 30th October, 1878, allotted 
to the said Azor H. Nickerson. ‘This piece of property was situated 
on the river front, where property had a tendency of increasing in 
value more rapidly than blocks 145 & 146, which property he said 
he would sell when he could realize a sum sufficient to enable him 
to provide me with my own home. He said constantly and always 
that I might look forward to said property as some support and a 
home for myself and mine in case anything should happen to him. 
In proof of the intention of the said defendant, Azor H. Nickerson, 
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in this regard as to said real estate as well as all other property, 
“real, pet rsonal, of any kind whatsoever of which he should die pos- 
sessed,” I have his will, dated Omaha, Nebraska, May 14, 1876. 
Int. 17. ‘To the seventeenth : 
Ans. At the time of our marriage the defendant, Azor H. Nicker- 
son, was stationed at Portland, Oregon; we were married at 
36 San Francisco; afterwards we returned to Portland; from 
thence we went to Drum barracks on our way to Prescott 
Arizona Territory. 

Int. 18. To the eighteenth : 

Ans. I think we left Portland, Oregon, early in June, 1871, for the 
headquarters of the department of A rizona, which were at that time 
Drum barracks, and remained there three or four months. 

Int. 19. To the nineteenth : 

Ans. In Mareh, 1879, in the Adjutant General’s Office U.S. A., 
War Dept., as Asst. Adj. Gen’! U.S. A 

Int. 20. To the twentieth : 

Ans. Yes, sir. He was more than ordinarily affectionate, al- 
though at times his quick and irritable disposition would assert 
itself. He taught me to believe that he meant nothing by it and 
that I must not mind him. 

Int. 21. To the twenty-first 

Ans. It was with his full consent and desire. He did every- 

thing that a husband could do to make the voyage pleas- 
do, antand comfortable for myself, his wife, and daughter. He 
made all the arrangements himself. At various times dur- 
ing our married life I thought it imperative on me as a wife to get 
my husband, the defendant, Azor H. Nickerson, away from the 
habits and associations he almost invariably fell into at every move 
of station, and when I would talk of our plans, that we should go 
abroad for a year, he would — in my idea, and say when he 
could raise the money he would go, or he would laugh and say, “ | 
suppose the only way that I sh: lever get to Europe will be for you 
to go first, then I should be obliged to go over for you, as I would 
not be able to keep away from you very long.” After residing In 
Washington for over a year,and finding that the heat of the summers 
and the dissipation of the winters were not conducive to the return of 
my health and strength, my husband, the defendant, Azor H. Nicker- 
son, any myself became convinced that a change for my health 
338  wasnecessary,and we thought thata trip toGermany would be 
beneficial to me, on account of the waters, and an advantage 
to our daughter, who would have the opportunity of acquiring thie 
German language ; also because I wished to curtail our expenses 
and economize in my living expenses, to enable my husband to 
make payments on the house he had purchased in Washington. [| 
and my daughter sailed for Europe on the 10 July, 1880. 
Int. 22. To the twenty-second : 
Ans. Yes, sir; he did; he went with us to New York. and we 
supped at the St. Denis Hotel at New York overnight; he had al- 
ready purchased the tickets himself at Was shington, through the 
agency of the North German Lloyd Steamship Co.; he accompanied 
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us on board the steamer and bade us an affectionate good-bye and 
kissed us many times. 
Int. 23. To the twenty-third : 
339 Ans. After bidding us good-bye and kissing us he left us, 
and a few minutes afterwards he returned with a bouquet of 
flowers, which he threw to us, and kissed his hands to us and then 
went away. 

Int. 24. To the twentv-fourth . 

Ans. Yes, sir; he did; after we were on board the steamer the de- 
fendant, Azor H. Nickerson, left my little girl and myself and went 
among the passengers and returned in company with a gentleman 
who he introduced to me asa Mr. Slater who was going to Leipsic 
on business, and who would take good care of me and my daughter. 

Int. 25. To the twenty-fifth : 

Ans. He did; about every month he made the remittances, and 
wrote at first more frequently than that; his last letter was dated 
May 51, 1852. 

Int. 26. To the twenty-sixth : 

Ans. He did; he wrote to my little girl about once a month, 
340 and every time, I think, he enclosed a draft to my order to 
defray our expenses. | 

Int. 27. To the twenty-seventh : 

Ans. Yes, sir; when I found that he only wrote to our daughter 
| wrote to him repeatedly for an explanation and my letters re- 
mained unanswered. 

Int. 28. To the twenty-eighth 

Ans. They are. 

Int. 29. To the twenty-ninth : 

Ans. While at Dresden, on the 3lst October, 1881, the defendant, 
Azor H. Nickerson, wrote to me that on aceount of pecuniary em- 
barrassments he had been obliged to sell the house 1457 Rhode 
[sland avenue, Washington, D. C., and requested me to execute and 
acknowledge before the U. S. consul the enclosed deed and return it 
to him immediately. Altho’ very much hurt that he had given up 
this place, with no explanation, | complied with his request, exe- 

cuted, and returned the deed to him. On Nov. 7th, 1881, he 
ot] wrote me that Mr. Gillette, agent for the Portland property, 

had sold the lot and a half of my Portland real estate for 
$7,000, and on the ninth, same month, sent deed fer me to execute, 
which I did. On the 18th November he wrote again, enclosing 
another deed to said lots in Portland, in Couch’s addition, request- 
ing me to sign and acknowledge same and return it to him. This 
second deed was for the last lot, which brought $5,000. At this 
time I wrote to him imploring him to be very careful of the money 
the property had been sold for, and think, if perchance, for some un- 
explained reason, he might not be ready to buy me the long-prom- 
ised home for me & mine, I begged him to put the proceeds in U. 
S. bonds as the safest place for the money 

Int. 30. To the thirtieth : 

—. There is no truth nor foundation for any such statement; it 
is utterly false; there never was such separation, and | know of no 
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cause or reason why such a charge should be made. It could not 
be truthfully made. 
042 Int. 31. To the thirty-first : 
Ans. It is in the handwriting of the def’t, Azor H. Nicker- 
son. 

Int. 32. To the thirty-second : 

Ans. It is in my handwriting, addressed to my mother; the three 
lines following tlie postseript and initials A. H. N. are in the hand- 
writing of the def’t, Azor H. Nickerson. 

Int. 33. To the thirty-third : 

Ans. Exhibit 8 was written by me to my mother, and I mailed it 
myself. It came —_ of my possession thro’ my brother-in-law; Lt. 
P. 'T. Broderick, U. ,to whom my mother had sent it. After 
my return from tate Lt. Broderick brought itto me. My mother, 
having learned from Lt. Broderick the treachery of my husband to 
me, my mother, in sore distress and greatly annoyed thereat, sent to 
It. Broderick this letter, together with others written by me & the 
defendant to my mother. 

Int. 34. To the thirty-fourth : 

Ans. They are in the handwriting of def’t, Azor. H. Nicker- 

son. 
343 Int. 35. To the thirty-fifth : 
Ans. Yes, sir; all of them. 

Int. 36. To the thirty-sixth : 

Ans. Iam; she and her sister, at the invitation of Azor H. Nick- 
erson, the defendant, called on me in the summer of 1879, while | 
was residing at Washington. The defendant, Azor H. Nickerson, 
had informed me previously to their call that they would do so; 
that they were friends who he had met out in the far West and had 
come to reside in Washington. 

Int. 37. To the thirty-seventh 

Ans. At their first visit the defendant, Azor H. Nickerson, intro- 
duced them to me. After the first visit they came frequently 
together. The defendant, Azor H. Nickerson, would bring Lena D. 
Carter unexpectedly to dinner. At onetime he invited her to spend 
several days with us, and she came with her sister. On one occa- 
sion when we had invited her, together with other friends, to dinner, 

as was arranged by Azor H. Nickerson, the defendant, the 
344 defendant’-, Azor H. Nickerson’s, conduct was so marked I 
thought he was rather too attentive and inti * * * 

(Nore —Balance of this & the answer to 38 interrogatory are 

missing from the original deposition.) 


Int. 39. To the thirty-ninth: I have, I believe, answered fully all 
the questions, and the only addition I can make is to repeat that 
before my marriage with defendant, Azor H. Nickerson, he prom- 
ised both myself and my mother that after our marri: ige he would 
convey to me blocks 145 & 146, so that I would have a home for 
me and mine, and that in the ey ent of the sale of these lots and the 
amount realized therefrom being insufficient it would be reinvested 
for my benefit and advantage and to continue such investments 
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until | had my home; also that my mother neyer would have con- 
sented to our marriage unless she had been convinced that these 
lots would be conveyed to me and defendant would provide the 
home he agreed and promised for me and mine. 
I also state that the money or the greater part thereof—viz., 
345  $8380—was, after the sale of lots 3,4,5,6,7 & 8,in b’k 24, in- 
vested in the purchase of the house on Dupont Circle, Wash- 
inton city, D. C., and that that money belonged to me as the pro- 
ceeds originally derived and obtained from the sale of blocks 145 & 
146; but that, instead of causing them to be conveyed to me as my 
just right, in pursuance of the antinuptial agreement made between 
myself and the defendant, Azor H. Nickerson, as well as with my 
mother and the said defendant, he, said defendant, did cause said 
house and lot, No. 7 Dupont Circle, to be conveyed to the defend- 
ant, Lena D. Carter, on the 3lst May, 1883, and said house and lot 
are in her possession to-day. 


Cross-interrogatories : 


X Int. 1. To the first cross-interrogatory she saith: 

Ans. My mother has always informed me that I was born on the 
24th July, 1847, and I have always been under that impression. | 
therefore answer that I was born on the 24th July, 1847. 

X Int. 2. To the second: 

Ans. At Dallas City, Oregon, on the 21st April, 1870, | think. 
546 X Int. 3. To the third: 
Ans. Yes, sir. 

X Int. 4. To the fourth : 

Ans. I was visiting with my aunt at Portland, Oregon, anda 
party was got up by the officers and their wives to proceed to Port 
Lapwai, Idaho; General Crook’s wife invited me to accompany her 
and I did so. The defendant, Azor H. Nickerson, formed one of the 
company. On our way to the Dalles, on the boat, he paid me par- 
ticular attention, and on our arrival at the Dalles he proposed mar- 
riage to me and I accepted him. I do not know the distance from 
Portland. I do not know of any publicity or announcement of our 
engagement at that time, but presume that our friends knew it or so 
understood it. 

X Int. 5. To the fifth: 

Ans. Yes, sir; I did, as an engagement ring. 

X Int. 6. To the sixth : 7 

Ans. At the time of our marriage the defendant, Azor H. Nick- 

erson, was the owner of blocks 145 and 146 in Couch’s addi- 
347 tion to the city of Portland, Oregon ; they were unimproved. 
X Int. 7. To the seventh : | 

Ans. Yes; both blocks were sold during the month of September, 
1870. I do not know to whom or the price; I know that the pro- 
ceeds of such sale were reinvested jointly with Major John 8. Wal- 
ker in the purchase of lots 3, 4, 5, 6, 7, & 8, in block 24, Couch’s ad- 
dition to — city of Portland, Oregon, in October and November, 
1870. I do not know the amount that was invested. 
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X Int. 8.’To the eighth : 

Ans. Said blocks were in the surburbs of the town and within 
walking distance of the centre of the town, and not a great distance 
from some of the residences. I donot remember that Couch’s Lake 
or swamps was very near them, but do not think they were on low 
ground. 

X Int. 9. To the ninth : 

Ans. I do not know what is meant by a building lot. 

348 X Int. 10. To the tenth: 

Ans. Thes- blocks were unimproved and covered with 
stumps, and not suitable at that time to build on; but the defend- 
ant stated to me repeatedly that the time was not far distant before 
these blocks would become valuable, and that be would then sell 
one, and with the proceeds build me a home on the other. 

X Int. 1]. To the eleventh : 

Ans. Yes. He told me that he thought it would not be advisable 
to build on them, as he would not like to live in that part of. the 
town, and besides there was not sufficient frontage for such a resi- 
dence as he would like to build. ‘The lots ran from street to street, 
fronting each lot on a different street. I do not remember when, to 
Whom, or for how much they were sold , 

X Int. 12. To the twelfth : 

Ans. I believe he did; but when he spoke of building thereon he 
said that it was too far away from the town and too inaccessible, 

whereas blocks 145 and 146 were preferable for that purpose 
349 X Int. 18. To the thirteenth : 

Ans. Yes, sir. 

X Int. 14. To the fourteenth : 

Ans. Soon after our marriage defendant, Azor H. Nickerson, pur- 
chased, jointly with Major John L. Walker, lots 3, 4, 5, 6, 7, 8, in 
block 24. ‘These lots were situated near the river front,in a part of 
the town where it was believed would be selected for the building of 
warehouses. These lots were paid for from the proceeds of the sale 
of block 145 and 146. I do not know the prices obtained or paid 
out. 

X Int. 15. To the fifteenth : 

Ans. The blocks 145 & 146 were sold shortly after our marriage. 
This { know of my own knowledge, for I signed the deeds therefor ; 
do not remember who the purchasers were or the price paid. The 
defendant, Azor H. Nickerson, told me that the proceeds of said sale 
were paid jointly with Major Walker in the purchase of lots 3, 4, 5, 
6, 7, & 8, in block 24, during the two following months. The last- 

named lots were sold while I was with my daughter in Europe. 
300 The deeds were sent to me to be signed. The consideration 

named in said deeds was $7,000 & $5,000. I do not remember 
to whom they were sold. 

X Int. 16. To the sixteenth : 

Ans. I do not remember. 

X Int. 17. To the seventeenth : 

Ans. I do not remember ; it may be so. 

X Int. 18. To the eighteenth : 
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Ans. The property was in the market for sale about that time, as 
il was most of the time before & since; if it was actually sold I have 
forgotten it. 

X Int. 19. To the nineteenth : 

Ans. If so, I do not remember the fact 

X Int. 20. To the twentieth : 

Ans. I have no recollection of it. 

X Int. 21. To the twenty-first : 

—. | do not know. 

X Int. 22. To the twenty-second : 

Ans. About that time we were anxious to sell these lots 

dol and put them in the market for sale and when sold to rein- 

vest the proceeds, and so carry out the original agreement as 

to blocks 145 & 146—that is, to sell at a profit and reinvest until the 

amount should be sufficient to enable him to buy me a home for me 

and mine. As to the cattle transaction, we wished to make that re- 

investment if we could sell the lots. I do not remember that the 
defendant actually subscribed anything on it. 

X Int. 23. To the twenty-third : 

Ans. Near the river. 

X Int. 24. To the twenty-fourth : 

Ans. I believe so; in fact, I know they were 

X Int. 25. To the twenty-fifth : 

Ans. [ do not think they were inaccessible; there were no dwell- 
ing houses there, beeause it was a place for warehouses and not 
dwellings, and the situation was always considered as a place that 
would eventually become valuable for such buildings, it being near 

the river 
352 X Int. 26. To the twenty-sixth : 
Ans. Yes; he did; for in doing so the property increased 
in value; besides, he had to do what his neighbors did or had to do. 

X Int. 27..To the twenty-seventh : 

Ans. The two blocks were sold ; to whom I do not know nor what 
the price received was ; it was In Sept., 1570. 

X Int. 28. To the twenty-eighth : 

Ans. As I have before stated, the blocks 145 and 146 were sold; to 
whom and for what price I do not know; but this I know, that de- 
fendant, Azor HH. Nickerson, repeatedly informed me that he, in 
conjunction with Major Walker, had reinvested the proceeds in the 
purchase of lots 3, 4,5, 6,7, and 8, in block 24, and he did so to 
carry out his promise and agreement with meand my mother to 
buy me a home of my own whenever he could sell same for a suffi- 
cient sum to do so. 

X Int. 29. To the twenty-ninth : 
353 Ans. As I have before stated, that | was in Europe at the 
time these lots were sold and I do not remember who the 
purchasers were. The consideration named in the deeds sent to me 
for signing was $7,000 and $5,000. 

X Int. 30. To the thirtieth : 

Ans. When I returned the deeds after executing them the consid- 
eration of part of them, say, $8,380, was invested in a house, No. 7 
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Dupont Circle, city of Washington, in June, 1882. This house was 
purchased by defendant, Azor H. Nickerson, through one William 
B. Matthews, to whom he had the title conveyed.upon certain trusts. 
It was bought of Thomas ‘Sheridan. 

This lot of ground and improvements thereon in which the de- 
fendant, Azor H. Nickerson, invested $8,580 of the $12,000 received 
for the Portland property is a part of lot 2, in square No. 114, in 
the said city of W ashington, D.C. 

The defendant, Azor TL Nickerson, upon learning of my return 
from Europe, in the spring of 1885, and that I had instituted pro- 

ceedings in Philadelphia, Penn., to annul the decree of di- 
304 ~ voree said defendant had fraudulently obtained against me, 

and seeing that I was about to succeed therein, on the 3lst of 
May, 1883, with the intention of defrauding me of my first rights in 
said real estate No. 7 Dupont Circle, caused said real — to be con- 
veyed to the defendant, Lena D. Carter, whom he haa married two 
days after he had fraudulently obtained the said divorce. 

The defendant, Azor H. Nickerson, directed William B. Matthews 
to convey all of this property, which consists of lot 2, square 114, 
to said defendant, Lena D. Carter, and she is in possession thereof 
to-day. . 

X Int. 31. To the thirty-first : 

Ans. | hi ave already answered this question in my last answer. 

X Int. 32. To the thirty-second - 

Ans. I was not. 

X Int. 33. To the thirty-third : 

Ans. I have answered all the questions to the best of my personal 
knowledge. 

X Int. 54. To the thirty-fourth : 

I think I have answered all of them. 
EMMA C. DERBY NICKERSON. 


Subscribed and sworn to before me this 5th day of May, 1885. 


L. S. B. SAWYER, Com’, &e. 


300 Which said testimony was reduced into writing by George 
T. Knox, a disinterested person, and read over and signed by 
said witnesses 1n my presence, and is here annexed to the writ of 
commission, closed up under my seal, and returned into said court. 
Witness my hand and seal this fifth day of May, A. D. 1885. 
L. S. B. SAWYER, [seat] 


Com’, Ke. 
Exursit E. C. D. N. No. 8. 


* * * My husband and I are willing to endure the separation 
for a while, because on some accounts it seems not only best, but 
almost necessary. 

I wish I could hear from vou, after you receive this, before I sail, 
but I fear there is scarcely time, as we will probably leave here for 
New York the 8th or 9th. If you will please write right away I 
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may possibly get the letter, though. I want a good-bye, a “God 
speed you” from my dear mother. My address for the present in 
Germany will be the same as Aunt Lissie’s, care Mrs. T. B. 
3506 ‘Trevett, Belvedere alleé 12, Wiemar, Germany. If I stay 
over there for two summers and the intervening winter I 
think I will then be ready to come home, if not before. Witha 
great deal of love from us all, your loving daughter, 
EMMA D. NICKERSON. 


P.S.—I do not yet know your new address and will send this to 
lloy’s house. With love, 
EMMA. 


- 


ro a week earlier—July 10th inst. 


ie ee 


Hlad to change st’r & they 


xy 


Postscript only and not letter in Major Nickerson’s handwriting. 


a. 2. 
Exuipit E. C. D. N. No. 10. 


W ASHINGTON, July 24, 1880. 
My Dariinc Wire: I am very much in hopes that this your 
birthday will find you and our dear little daughter safe and well 
on solid earth. I am told that the arrival of the st’r appears in the 
N. Y. Herald, and shall read that column carefully till I see that 
item. I am going to Oakland to-night, to remain till to-morrow 
ev’g. Bounke,las asked that his W. P. detail be revoked. I 
357 called upon Mrs. Roy last eve’'g; had a pleasant call; have 
not sent you any papers yet, but will do so Monday. Iam 
reading a good deal of “trash” now as a recreation from my board 
and other duties. Gen’l McDowell was relieved and Gen’l Augur 
detailed in his placeon the board. I understand it has been decided 
to send Benjamin to Arizona this fall, but | never place much de- 
pendence on the future contingencies. Mrs. Hanford is going to 
Ohio, as her mother can’t come to her & she wishes to be with her 
“soon.” 1 don’t know who will go into the house, but presume the 
owner may. It isa long time before I can hear from you, my sweet 
wife, and I miss your gentle, loving presence very much. I am 
very certain that you will derive great benefit from your trip, and 
that is some consolation. Tell Muggs that her papa loves her very 
much, and she must learn German very fast, so that she can come 
back and bring her mam-a. The appearances are that my summer 
vacation is to be limited, if not confined entirely to what I 
308 have already had, but I hope not. Accept my love, my dear 
| wife, on this your thirty-third birthday, and, as I wrote the 
other day, a number of kisses equal to the no. of years. 


Affly, SELDEN. 


1sS—88 1 


138 EMMA C. D. NICKERSON vs. 


Exuipir E. C.D. N. No. 1] 


WASHINGTON, July 29, ’80. 


My DaruinG Wire: I have been very much trouble- about your 
steamer, as [ only found out yesterday that she had reached South- 
hampton the 21st, and even now I don’t know positively if she has 
reached Bremen. I am very busy and work many hours a day. 
Gen’l Breck said to-day he would see Drum and have me relieved 
if I said so, but I told him that I prefer to carry it through. He, 
my neighbors, and all seem very solicitous for my welfare, and do 
all they can for me. I have not had a real sick time vet, but for 
several days past have had a terrible pressure on the head. I hope 
to hear from you soon from Southhampton. Joln’s little baby 

is very sick; don’t think it will live. Gen’l C. wrote me 
o09 to meet him at Canton, where there is to be, Sept. Ist, a re- 

union of a numberof Ohio reg’t-; Major & Mrs. McKinley 
live there, & I may go for reasons that you know. [| miss you, my 
lovely wife and little daughter, very much, but I am going to get a 
calendar one of these days and commence to check off days, weeks, 
and months till you come back to me again. You can see that | 
am tired or [ should not send you such a looking letter, but | must 
send one and am too tired tu write a better. Give my love to all 
our friends. Learn as much as you ‘can & write me as often as you 
ean. ‘Tell Muggs to kiss you for me, & I know you will return it for 
me. 

Yours aff’ly, SELDEN. 


Exuipit E. C. D. N. No. 14. 


WASHINGTON, Aug. 24th, 80 


My Dear Em.: I am unable to account for not hearing from you 
for so long, my last letter bearing date of July 27th, aimost a 
month ago. I am trying not to think about it, and when 

360 Ido think of it [console myself with the thought that vou 
7 probably went away as you thought of doing and have had 
no opportunity. Of course, | know if anything serious had hap- 
pened I should get a cable dispatch, but I am worried, nevertheless. 
We are now having the hottest & most continuously hot weather 
we have had this summer. We are parboiling. Gen. Myer (old 
Prob.) died at Buffalo to-day—softening of the brain. Gen’l Upton 
& I called on the President & Mrs. Hayes at the Soldier’s Home last 
ev’g. Had an agreeable call. Mrs. H. enquired for you. I am 
afraid [am not going to get away to Ohio Sept. Ist, when Gen’! C. - 
wants me to, on account of the board. Col. & Mrs. Benjamin, on 
whom we also called last ev’g, are breaking up preparatory to going 
to Arizona. I am sometimes almost sorry I ain not going elsewhere, 
because then I should have an excuse to bring you and Muggs home. 
Indeed, all that saves me from being terribly homesick is that I am 
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too busy and get too tired to think of it. Notwithstanding 
361 this, lam very lonely; when lying awake | realize that you 
are notin the next room & are so very far away. I must not 
write this, for it will only make you, my sweet wife, lonely and 
homesick, too. I trust you have gotten quite rested and will im- 
prove in health. Remember that I am more anxious about that 
than that you learn so much. Rest, my dear wife, and come home 
strong. Take good care of yourself, sothat when you come back to 
me you will never need to go away again. 
2oth Aug.—Still no letter from you; I wonder why? Our hot 
weather continues, the hottest we have had. I called at Judge 
Williams’ last night after having driven to the Smithsonian with 
Gen’l Poe tirst & to the Home with Dolley & Edna Patterson after- 
wards. The latter was so nice. She listened to Dolley’s telling of a 
gentleman whom she, D., thought “ so jolly and nice,” & then said, 
“And [ think Major Nickerson is.” They told me that Lucy had 
received a letter from Florence, but did not remember’ the date; 
presumed to be about the same date as my last. [ am afraid 
362 that you are tired out and ill, but | am not going to think 
so, if I can help it. I have just reread your letter. When 
you speak of going “next week” to a country place I presume you 
went and that you have had no opportunity to write. 
26th Aug.—Your letters of the 6th, with Florence’- of the 7th, came 
thisa.m. Iam so glad tohear from you again, butsorry you do not 
get stronger. Tam very glad that you have gone to the baths men- 
tioned. I kuow you will do right, @. e., for the best, my darling wife, 
and with much love | remain —. I shall send a draft to you either 
to-day or to-inorrow for 800 or 1,000 m. Iam cutting close in order 
to get past my Noy. Ist payment. Witha world of love for yourself 
and our dear little daughter. You must not allow Aunt L. to “ en- 
tertain you,” but must pay your own way. Tell Aunt L. that itis a 
business transaction that unsettled would give me great discomfort 


Aff'ly. SELDEN. 


363 Exuipit E. C. D. N. No. 15 


W AsHINGTON, U.S. A., Sept. 9th, 1880. 


My Darutnc Wire: | don’t know whether | have written vou 
since your letter of the 20th Aug. or not. I wrote Florence the other 
day a letter all to herself, and I received hers of the 28th this mor’g. 
You thus notice yours via Eng. came much quicker relatively. | 
am very well. The cool wave has come « it is so cold that to-day 
we have fires. With the cold wave came Bourke, who is staying 
with me, and, of course, we are building castles in Spain. My board 
has also adjourned. Gen’l Crook is at Oakland, but [am in hopes 
that he will come down for a day or so while B. is here. . We need 
a “council of war.” Judge Williams expects to leave for Oregon 
about the 15th inst., Mrs. W.to follow with Nellielater. Bourkeand I 
were there last eve’g. Mrs. Royal & Agnes have gone to Nice, France, 
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to be with Admiral Howell this winter. It is too soon for 
364 me to think of going to Europe, yet you ask me if [ am bet- 

ter in the way I thought I should be. I think I am, but I 
don’t dare to think of it now. I am glad that vou are getting 
stronger and the color coming to your cheeks again. I am well satis- 
fied that we have done the best thing we could under all the circum- 
stances. I want Florence to learn toswim. I think I wrote you 
this before. I hope after the Ist June to be a little easier in my 
finances. I have sold the piano for $125, and it is to go away to- 
morrow, 10 Sept. Bourke & I called on Miss Fant last eve’g. I 
think they were much pleased with each other. Mrs. F. and I had 
a long chat while they, B. & Miss F., were chatting. Mrs. F. is a 
superior woman, & they are all very clan-ish in regard to church 
matters. I could not get Gen’l down here; | don’t know why ; 
rec'd a telegram from Mr. C. saying that “Gen’]C. cannot go down.” 

I am ata loss to understand it. We, B. and I, are te dine 
3644 with Dr. & Mrs. Baxter this eve’'g. I shall be glad to know 

that you are back with Florence & comfortably settled for the 
winter, though, of course, [am glad that you went away as you did. 
Bourke talks me out every night, and [ have to say, “I give it up; 
Jet’s go tobed.”. To-day is the first clear one we have had for some 
time, & I think the storm is over. I don’t like tosay I want to see 
you, because it makes me think of it & I try and not think about 
wanting to see you. 

With many kisses & a world of love, 
Aff’ly yours, SELDEN 


Exuipsit FE. C. D. N. No. 16. 


W AsHINGTON, U.S. A., Sept. 14, ’80. 

My Dear Em.: I went to Oakland Sunday and returned Monday 
mor’g, having had about six hours’ talk with the Gen’l, who is 
there. He feels very much encouraged about his own prospects : 
thinks H. will appoint him, but wants me to go to Parkersburg the 
21st of this month & meet hisold comrades of the army of West Va. 
Our changes are all taking place now, and part of the 

365 time I have been acting in almost every capacity, A. G., 
&ec., Drum being in Phila. fora few days. Burk leaves to- 
morrow, & Benjamin also goes soon. There are three A. G. coming 
here in place of two who go away, so there is still another change 
liable tooccur. It will then be between Corbin & I to go; but you 
need not worry, for I don’t think I can be very badly hurt what- 
ever they do. We have had remarkably cold weather since our hot 
spell, & it is still cold—fire in my office now. Bourke & I dined ° 
with Dr. & Mrs. Baxter while he was here. Last eve’g I called at 
Gen’! Poe’s (Bourke went to Phila. Saturday), & Mrs. P.. had a letter 
from you later than my last, which she let me read. It was a 
beautiful letter, and you may know, my sweet wife, that I was very 
proud of it. From there I went — Judge William’s, and Mrs. W. 
told me she had a letter from you. I did not tell her that it was 
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' 


AZOR H. NICKERSON ET AL. 141 


the second I had heard of that eve’g, but when I came away she 
said I should read it next time I came. I saw Gen’l Hunter’s 
people, Mrs. Stewart, et a/. on the street yesterday,so I am 
366 glad they have returned, & shall call upon them soon. The 
McCooks have not yet returned, Gen’! Me. being west with 
the President’s party. You ask me to tell you who those kind 
friends of yours and Florence are who send their love to you every 
time I see them. I don’t know to whom I did refer, but [ can say, 
generally, that everybody whom I have met always ‘send those 
messages. I presume, however, I meant specially our neighbors, 
the Pattersons, Poes, Uptons, Fants, & Williams. Hereafter, tho’, I 
will try to remember them all. Apropos of this, Gen’l & Mrs. 
Cook & Mrs. Reed & Bourke all sent messages, as did Dr. & Mrs. 
Baxter & Mrs. Pursington, when I saw her some ten days ago. | 
had a note from Mrs. Adams saying that she and her mother have 
gone to It. Minerva, the latter not being well, & that they wanted 
me to come down & spend Sunday with them. I think they 
really wanted Bourke instead of —, but as I had to go to Oak- 
land neither of us went. Bourke expects to stop here on his 
way back. Gen’l thinks he has really gone to Phila. to see 
Mollie Harbush, as she is there, & that b. is making a big 
367 ~=fool of himself in regard to her. Not only this, but that he 
is not going to win. Gen’'l thinks that if B. “ wins,” then he 
don’t care for the party won; but if he cannot win he nearly breaks 
his neck over it trying. He may be right; I don’t know. I think 
3. will stop again on his way back. Bb. & Mrs. C. do not speak yet; 
presume the breach is irremediable. Mrs. W. told me a good deal 
about Germany last night, & I have come to the conclusion that you 
will enjoy next summer there better than this fall & winter, & if 
you remain longer you will enjoy France better in the fall & winter. 
However, that is a long way off, & I cannot tell what changes may 
come to me meantime. You must not tempt me too much, my 
sweet wife, to come to you, for it may not be best for the time, be- 
cause when I| begin to think of it lL tind a tremendous tugging of 
my own heart which I must not now indulge 
Yours devotedly, SELDEN. 


Love to my darling little daughter & all our friends. 


368 Exursit E. C. D. N. No. 18. 


W AsHINGTON, U.S. A., Sept. 25, ’80. 


My Drak Em.: Yours of the 8th was ree’d by me yesterday mor’g 
on my return from Parkersburg, West Va., where I went last Tues- 
day. I met Gen’l & Mrs: Crook and Captain Roberts (the new aide) 
at Oakland, and from there we went on together. It was quite an 
ovation for Gen’l C., consisting of parades, speeches, &e., as at all 
army reunions. I did not make a speech, because I don’t know 
that I could have done any good. Outside of that I think I accom- 
plished all the Gen’l expected me to do. I rec'd a great deal of at- 
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tention, &, as far a- a: good time can be had in this way, may say that 
[ had a good time; but it was a “cool], dusty,” long ride there 
and back, the round trip being about eight hundred miles. 
Bourke came yesterday, and after dinner we called on Gen’ 
Hunter’s people, Gen’l Benet’s, Mrs. Craig (Mrs. Hawkins now), 
Mrs. & Miss Williams, and wound up at the Fants, where | 
have not been befure since Bourke was here. There was quite a 
party of Miss Florence Young’s friends there, it being her 
369 birthday. I don’t know how old she is, tho’ I told her I thought 
her about thirty-six. They all sent their love to you and 
Florence. Bourke has gone this mor’g with Miss Fannie F. to call 
on some Catholic friends or another. He was going this mor’g, but 
is not now going till to-morrow. I am going to bring Jno., his wife, 
& child tothe basement the first of the mo. They will all starve — 
way itis now, and this will give them their rent. This is the first 
(the one rec'd vesterday) letter I have had from you since the news 
of my orders reached you. I am not going to worry, but it was and is 
such a bitter disappointment to me,as you must know from my letters 
written since. Of course, it is one of those bitter wrongs from which 
I can never recover. My confidence in the man is utterly and en- 
tirely gone, and I must say that I feel such a desire to “ repay” that 
[ am almost afraid I cannot be as loyal as I want and intend to be. 
In this week’s Register, which [ will send in a day or two, is a “ poem,” 
I suppose,from Corbin. Ihave yet tosee anything from his pen 
370 that I, being in his place, J have want- to attach “H.C. C.” 
to. Ofcourse, [shall keep Florence’s little letter, as I doand shall 
allof yoursand hers. You did not say how you were when last 
you wrote, but 1 hope you are getting stronger & stronger. I have 
looked again, and find that you do say you think the treatment at 
L. has been good for you. I am very sorry, my darling wife, that 
the 12th of this mo. did not find you on your way back to me, and 
my heart comes quite into my throat when the thought comes to me; 
but we must not think. I am learning (as you know I have done 
about other things) to think without realizing that you are so far 
away ; but you willcome back one day, or I shall go to you one 
day ; both better for the separation. Give my love to all our friends 
and to our dear little daughter, and believe me, 
Your devoted husband, SELDEN. 


Exnurisit E. C. D. N. No. 19. 


WASHINGTON, Oct. 9th, 1830. 


371 My Dear Wire: Your last letter is getting quite worn 

out,so long has it been since I have received one. It was 
| dated the 16th ult. and gave me a description of Florence’s schools. 
| The past week Gen’l Ruggles has kept me quite busy calling, «ec. 
We also dined one ev’g with Gen’l Drum’s family and once with 
Col. Curtis. Yesterday, at three o’clock, we drove to the Soldiers’ 
Home and called at Gen’! Potter’s & Col. Cogswell’s. It seems that 
Mrs. Cogswell is a cousin of Gen’! Ruggles, and I heard no end of 
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talk about the Ruggles family, including Sam’l B. Lam keeping 
very busy yet, Gen’! Drum & Corbin being away, Gen’! R. & I being 
the only ones here. I don’t know just what we are all going to do 
when all the assistants get here; presume, though, either Corbin or 
I will have to go away. I miss you, my sweet wife, more than I 
allow myself to think, and when it all comes over me I confess that 
I don’t know as it would be such a terrible thing for me to go away 
from W., though, of course, I don’t want to go at all & don’t think 

[ever shall. People are beginning to come back to the city, 
372 and soon it will resume its usual fall & winter sprightliness. 

Is this last a proper word ; I mean correct? I want you to be 
able to speak German well, and also, if I conclude to join you instead 
of yourcoming home, I shall want you to be well up in your French. 
Don’t you think you bad best take both Fr. & Ger. lessons at 
Weimar; or is it not best to carry * * * ? About hearing 
opera, &c., seem to coincide with those expressed by me in this letter. 
[ hope, my darling wife, you will get all the enjoyment out of your 
trip that you can. Yesterday, after writing the former part of this 
letter, | saw Mrs. Williams, took lunch with her, & she told me her 
most interesting adventures while abroad and what precautions she 
took, &c., &e., in regard to herself. Of course, I am not going to give 
you the benefit of he- views, nor yet of mine. You know the only 
shadow that ever came to me that lasted, how and when it came ; 
but never mind; | won’t think or write of it with the ocean between 
us. With a world of love for Florence & your own sweet self, 


Yours aff'ly, SELDEN. 
373 Exuibit E. C. D. N. No. 22. 


HEADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL’S OFFICE, 
WASHINGTON, WVov. 6, 1880. 


My Daruinc Wire: As | explained to you in my last, my Novy. 
payment is delayed on account of the loss of the note, so I send you 
an advance remittance, 800 m. I don’t want you to deprive your- 
self of little luxuries at all. It is bad enough for you to be off there. 
Any comfort you can have that I can at this distance give you I 
shall certainly do so. I shall be glad when the winter passes; and 
next winter, if you remain abroad, you must go to some more com- 
fortable place. I am glad you have got into the sunlight, and hope 
you will get the other room also. As you say, after March I shall 
hope to have my finance- somewhat easier, but the meantime is 
rather hard to provide for. I don’t think I shall save much in dis- 

posing of my horse & coupé. They would not bring much, 
374 and the expense would not be a great deal less, as I should have 

to have some one to keep up fires, &c., &c., in the house. | 
don’t like to think you are ever hungry, dear, for I want you to get 
strong. Iam glad you heard the opera Sunday eve’g, & don't think 
it wrong at all. Iam expecting to go to Ft. Monroe, to the naval 
review, next week, but cannot tell whether I shall or not. I have 
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been here too closely and must get out somewhere. I don’t under- 
stand why you have that nervous trembling; do you? Are you 
careful of yourself, and are you preserving your strength in every 
sense, dearie? I want you to be so strong that, like Lady Macbeth, 
you will“ bring forth men children only” when you come home. 
Col. Martin is here & in his office. Gen’l Breck writes that he is 
more than satisfied<-with his change & St. Paul. The President 
& all the absentees are getting home now, and svon the city 
will be all agog with Congress & the coming inaugural. 
If I am here it will be the first I have ever attended. They 

say it’s a great bore, the weather being particularly terrible 
375 at that time of the year. Mrs. Underwood has not yet re- 

turned, & Mrs. Dickson, I think I told you, is livi ing in the Fox 
house with her son-in- -law, a Lt. Read, who is on a year’s sick leave. 
All the other neighbors & friends are well & send their kind regards 
to you & Florence. Gen. Carroll was here a day or so ago & wished 
to be specially remembered to you both. He is living in the country. 
The enclosed draft must be signed by you as E. D. N.. you observe. 
Did I tell you that Levy Bailey has been ordered East; don’t think 
they intend to put him on duty very soon, but retire him when they 
can. ‘This letter isonly to enclose this draft; shall soon write again. 
With a world of love to you & our dear little daughter, & another 
precaution in regard to your own dear self, 

I am, your aff. husband, 

A. H. NICKERSON, U.S. A 


Mrs. E. D. Nickerson, Weima, Germany. 


I put all this on here to be sure & guard against accident 
ae D 
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HEADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL'S OFFICE, 
Waspinaton, Nov. 18, 1851 


My Dear Em.: I have delayed writing from day to day, expecting 
the inclosed deed, which has only just come. Please go before the 
consul and acknowledge thesame in properform. You can procure of 
him a large envelope, and forward it at once from his office, taking care 
to have the properamountof postage paid. I don’t know that it makes 
a great deal of difference, but many of vour late letters, written on 
heavy paper, have postage to collect here. I think, however, they come 
just as safely. You will have received ere this my last draft, which 
covers the time mentioned in your letter, rec’d yesterday, di ited the 3d 
inst., and enclosing one from your mother. Assoon as I can get re- 
turns from any of the sales I have effected I shall proceed tosend you 

what lowe you, and alsv enough outside, so you can change your 
3763 residence without embarrassment or waiting for advices from 
me. I take it for granted,tho’, that as you are now confortably 
settled you will not care “to nae) south until next season. I am com- 
fortably settled with two naval officers to share my house & the ex- 
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pense. I only hope I shall not have to move before spring. In 
your letter last previous to the one above mentioned you mention 
some of Florence’s routine. I am glad she gets to bed by eight, for 
she certanly has a busy life, and she must have good, unbroken 
rest at night or she cannot endure it. I hope that on the first ap- 
pearance of her being overtasked you will cut down her work. She 
is such a nervous, excitable child that two much boisterous play—that 
is, when she runs & gets so excited—is also bad for her. I came very 
near commencing the law course here this fall, but finally con- 
cluded not to do so. Ihave just been to see Judge Williams, who 

has just come from Oregon. He is trying to sell their 
377 ~~ house on R. I. Ave., and I am afraid will have difficulty in 

doing so. I did not ask him how long he was going to be 
here, but presume he will remain during the session, which com- 
inences in December. He says that Mrs. Williams is quite well and 
pleased with the change. I did not ask how Miss Nellie liked it, 
but presume she does, for it seemed very dull for her here. I pre- 
sumed that Miss Kate would soon pick up some one and wondered 
that she had not done so ere this. I hope he will prove to be a good 
fellow. 


Yours aff’y, A. H. NICKERSON. 


Exuipit E. C. D. N. No. 24. 


Wasuineton, U.S. A., Nov. 28th, 1880. 


My Dear Wire: I had an invitation to dine Thanksgiving Day 
at Judge & Mrs. Williams’, but, as I think I wrote you, had already 
accepted an inyitation at Gen’l Ruggles’. It was a very nice dinner 

and I enjoyed it very much, being the only guest. You were 
378  notonly remembered, but toasted, and we wondered if you had 
information of its being thanksgiving day «, if so, if you were 
not wondering where I had my dinner. I called at Judge Williams’ 
last eve’g & took him down to call upon Garfield; found noone in. 
I thought the Judge was not looking so well last eve’g, but perhaps 
it was because he was not shaved «& his beard being a few days old 
& of grizzled hue it makes him look older. We are still ‘having 
quite wintry weather for Washington, but Mrs. Williams says Ger- 
many is bleak & dreary in winter. I shall be glad when it has 
passed. I am devoting as mucn of my time as possible to my lecture, 
and ain to deliver it at the opera house — on the eve’g of the 10th 
prox. instead of the 7th, as I wrote you. I[t will, perhaps, occur to 
you that if itis for the benefit of the poor it must be for our own bene- 
fit, for no one seems quite as poor as we are. ‘They are having an un- 
precedented excitement in the stock market (R. R.) in New 
379 York, but I presume they will also have a reaction & plenty 
of people ruined. They say the Northern Pacific R. R. is to 
be finished within three years. Perhaps our Puget Sound bond may 
bring something yet, tho’ I don’t base much hope upon it. Society 
is beginning to look up, and dinners, germans, «c., &c., are getting 
to be the order of the day. I don’t think I want to go to the army 
19—881 
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& navy assemblys this winter, & presume I shall not be a member 
even. Perhaps I may take up French. ‘They say there is a very 
good teacher by word of mouth conversation. It may be well for me to 
take it up that way &, perhaps, write as muchasIcan myself. If] 
do that, tho’, 1] shall miss my sweet teacher. Gen. Williams has been 
trying for the ch’f signal office with, I think, no chance of success. 
Do you know I feel quite nervous over my “appearance” in the 
lecture field? I shall be anxious till it is over. I am getting quite 
out of society, & by the time you return I think few people 
380 = will know that Iam in Washington or alive even. I have 
not yet heard whether your uncle & party sailed on the 20th 
or no; presume they did. Iam very, very glad. 
With much love to all our friends, my most devoted to the 
dearest & best of wives & daughters, 


Your aff. husband, SELDEN. 


My Dear Litr.e DauGcurer: Mamma writes good accounts of 
you, and I am very proud of my little daughter; indeed, I always 
have been proud of you. You are a dear, warm-hearted, loving 
little daughter, and I hope you will always be as great a comfort as 
you now are to your mother & your affectionate father. 

A. H. NICKERSON. 


Exuisit C. D. N. No. 25. 


WASHINGTON, Dec. 6th, 1880. 


My Dear Em.: I don’t exactly know when I wrote you last, 

381 as I have been engrossed with my lecture. I had not finished 
this sentence, and you letter of Nov. 14 lying open before 

me, when Sheridan handed me yours of the 17th Nov., in which 
you ask me numerous business questions. You will have ree’d e’k 
ere this, & the amount to Jan. Ist is about what you estimated for. 
I don’t want details, my dear wife. Do what you please with what 
you have, and as soon as my press is over you shall have all I 
can possibly spare, and our finances need not worry us. I am not 
going to worry about my station at all. The other eve’g Mrs. Stine 
gave quite a dinner party, and among them was a gentleman (« 
wife), a naval officer, who says that Italy is the best place in Europe 
to live—that is, one can have more comfort for their money there 


_than elsewhere. He spoke of Florence in winter and the baths of - 


Lucca in summer. I want you to leave Germany as early as next 
fall, anyway, if you remain abroad. Mrs. Stine breaks up house- 
keeping this week, or, at least, I do not go back when I re- 

turn, as she will soon break up, having rented her house 
382 forthe winter. I shall probably take my meals at the Café 

Riggs. I expect to leave here Wednesday eve’g and don’t 
know just when | shall get back. I confess that I am nervous in 
regard to my lecture, and may throw in a story or two to relieve the 
dryness of it. In a cultivated audience this detracts from it; as 
“Shake.” says, sets on some barren spectators to laugh but cannot, 
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but makes the judicious grieve, & what I want is that those who 
hear it shall think of it afterwards. I have had it printed (cost 
nothing), and send you a copy. Of course, I shall not let it be read 
by any but yon & our family; so, please you, be careful of your 
copy. lam going to write a note to Florence. With much love for 
vou both, 


Yours, aff’ly, SELDEN. 


lam to pay the note due Nov. Ist, & last, some time this month, 
$515.00. 


M’ch 6th, on house... —- ss ectapabhitiehtich aici deine tetas cera nn 

ee SE I Bio cet ccb ccm ent cara 100 

$600 

ESL ALOE! DOOR LO LAREN EP sae $500 

383 Each year $500, with interest decreasing, in aggregate, each 
year. 


Taxes on Portland & Puget Sound property unknown, but esti- 
mate not far from (vear) $75.00. 


Exuibitr E. C. D. N. No. 28. 


Wak DEPARTMENT, ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, April 6, 1881. 


My Dear Em.: I write to-day simply to inclosee’k for 400 m., and 
wonder if this will carry vou through to June 10th, for this is part 
of my April pay. I had to get it in advance to pay my balance St. 
improvement taxes, &c., so | send yours at the same time. I hope 
to hear soon of your return, & trust you will not get into the hands 
of any doctor. 

Yours of the 20 ult. is the last, and in it you say you are going to 
Hull for a consultation, &c. Give my love to our dear little daughter 
& return the same for yourself. 

Aff’ly yours, #A.H. NICKERSON, U.S. A. 


Mrs. E. D. Nickerson, Weimar, Germany 


# Signed this way because contains e’k & might be lost. 


SELDEN. 
384 Exuisir E. C. D. N. No. 30. 


HreADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL’S OFFICE, 
W ASHINGTON, June 25, 1881. 


My Dear Wire: Yours of the 9th is this moment ree’d. I am 
in hopes you will get this before you goaway,though. Ithink I have 
written approvingly of all your plans, so that you will not delay. I 
think your ideas are all good—i. e., go to Norderney, return to Dres- 
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den. The six months ahead for the latter place is far enough to 
lan; tho’ meantime I will find out all I can relative to Florence. 
I think that is probably the best place to think of as your next 
stopping place. I am glad you will take Florence home with you 
and employ a governess, as you say. I like your ideas about her 
German, and think, now she is in Germany, she had best get as much 
good out of it as possible before she goes elsewhere. It seems to me 
that a French teacher will be better for the French language, and 
what you say about disapproving of a teacher who has Ger- 
385 man pronunciation is quite in accordance with my own ideas. 
About finances, all you have to do is to tell me far enough 
ahead what you will need—no details—from such a time to such a 
time, to make yourself & F. reasonably comfortable. I will then 
attend to it or tell you what I can or cannot do. Mrs. Ruggles & 
family left day before yesterday via Baltimore st’r to Boston for 
Nantucket Island, where they will spend the summer. The Gen- 
eral went with them as far as Baltimore and returned the same ev’g. 
I spent the ev’g last with him, tho’ I did not stay late. He is to 
have a navy & anarmy officer stay with him, taking his meals out of 
his house. Gen’l & Mrs. Sypher go to Rock Enon, leaving for that 
point to-day. I understand that the Poes may go to Coburg. The 
weather this week has been so cold that few wanted to go away, and 
those who have gone wish they were back again. Col. Fourhetove 
has returned. Miss Rochel Sherman is with Senator Thur- 
man’s family in Paris. Judge Key, of Georgetown—you 
386 remember the two Misses Key, short blondes—have gone to 
Europe for a six months’ tour. Col. & Mrs. Bacon go to 
Long Branch this summer, I believe. The Col. almost always en- 
quire- about Florence. I saw him the other day with “ Johnny,” the 
baby Florence used to know, taking a walk. Heisa very handsome 
little fellow, with blonde hair & eyes that are either blue or grey, 
I don’t know which; they are not black. Bessie Fant has, I think, 
grown taller than any of her sisters, and as soon as she puts on long 
dresses will look as old as any of them. Many people have already 
gone from the city and this week will take many more, and from 
thence to fall it will seem like a continuous Sunday in the Capital. 
No place so dead as thisin summer. Other cities have business that 
must be done & keep them up, but with the exception of the few 
officers & clerks who stay, as it were, to keep house, the city is de- 
serted. I think no one should live here after July 1st or return till 
Oct. 1. Iam going out none at all, not even to drive; read 
.387 a great deal; reading Bulwer & others over again. Occasion- 
ally play eards at the club, but seldom. Ruggles said last eve’g 
he would teach me pickit, when I told him no; that I knew enough 
of cards already. I hope you will find Norderey pleasant, and that 
both you and Florence will be greatly benefitted by your baths. Love 
to her and all our friends. 
Yours aff’ly, SELDEN. 
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Exuisit E. C. D. N. No. 82. 


HEADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL’S OFFICE, 
WASHINGTON, Nov. 9, 1881. 

Dear Wire: The consul should follow strictly the form used by 
the commissioner for Oregon in his certificate as to your acknow}l- 
edgment, which should follow and be witnessed as you see. Your 
signature should be Emma D. Nickerson and be immediately under 
mine. 


Very alf’ly, A. H. NICKERSON. 


Of course you understand you go to the consul’s office in Dresden— 
consulate of the U.S. America. 


388 Exuisirt E. C. D. N. No. 33. 


HEADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL'S OFFICE, 
Wasuinaton, U.S. A., Nov. 7th, 1881. 


My Dear Em.: Yours of the 20th ult. is the last I have received 
from you. 1 waited until to-day to send the draft enclosed. [ am 
very sorry that you and Florence are not well, and while your aunt 
is looking around in the South I hope she will find a place where 
you will be able to go after a while and be better than vou are now. 
I don’t like, now that you are settled, for you to get again unsettled 
until spring if we can possibly avoid it. I have been in some 
trouble as to what to do myself, but think now we have arranged for the 
winter, renting a house & living with two naval officers as compan- 
ions. The house is one of a pair built on a lot just beyond the 
Fants. They asked a terrible rent for it, $100 per month, but we 
get it now for $834 per m., which makes each $28. We shall keep 

house, with John & his wife & an aide as servants. This will 
389 — be better for me than boarding, as I cannot get any place to 

live for less than $75 per month. Mr. Gillett has sold our 
lot and a half in Portland for $7,000, leaving one yet to sell, for 
which he had been offered $4,200, my price being $5,000. Mrs. 
Williams is looking after it, & I shall sell if she says so. While I 
was sorry on some accounts to let the little house go, I feel that it 
has been well. They all say, men who have built, &c., that an old 
house made over is more expensive than a new one, & is an old 
house still. Besides, I shall be glad to be out of debt again, & if I 
have my senses [ shall not again get in. Col. Mrs. Royall & Miss 
Agnes are here. I have called three times, but have not seen them 
yet, except that I met Col. & Mrs. on the streets. She has grown 
quite gray ; otherwise looks natural. I hope that my next letters 
from you will show that both you and Florence have fully recov- 
ered. 

With love to Florence, I am aff’ly yours, 


A. H. NICKERSON. 
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390 Exuripit E. C. D. N. No. 35. 


Wark DepaRTMENT, ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, Feb. 3d, 1882. 

Dear Em.: Your last letter was inclosed with one from Florence 
& dated 9th Jan. I do not know whether I have expressed myself 
about your going to Italy or not, but think you have chosen well 
to remain in Germany. If it is too warm in Dresden in the sum- 
mer I have no doubt but that yuu can find some cool place near, or 
as near as Switzerland, and, after the summer closes, then go to Italy 
for the winter. All the choice I have about the matter is that, if 
possible, Florence have the benefit of good French teachers after 
she gives up German. I presume she can have them as well in 
Florence or other parts of Italy as in France. I have not yet sent 
you your allowance for Feb. [ understood that you could square 
all your accounts for Jan. with about 350 m., including doctor’s bill. 
I will therefore send you before the end of this month 800 m. 

391 when you can pay yourself what you have borrowed from 
vourself. Mrs. Crook, Dr. & Carrie Summers are still here, 
though I have not seen them for some time. Dunn Thayer is also 
here. The Rumseys have all moved to Santa Fe, New Mexico, where 
they have a new hotel. Henry Rumsey keeps the Sidney Hotel. 
Lt. Schuyler has resigned from Gen’l Crook’s staff & gone to his 
company. I don’t know who is to succeed him. I send 2d sight of 
former draft for fear the Ist has been lost in the mails. I am-.glad 
you have a room for Florence and shall hope that you are both 


comfortable. 
Aff’y, A. H. NICKERSON. 


Exuipit E. C. D. N. No. 39. 


HEADQUARTERS OF THE ARMY, 
ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, April 27, 1882. 

Dear Enna: Although Iam in doubt as to your whereabouts, | 
send you draft for 1,000 m., which will, I trust, liquidate my in- 
debtedness up to June Ist. I presume Florence has had her Easter 
holidays and by this time has returned to her studies. I 

392 think you are quite correct in regard to not pushing her too 
rapidly for fear of breaking down her health. As much as I 

desire that she shall be a good scholar in French, I don’t think it 
will be best to break her up in her German, in which, I infer, she 
must have made fair progress. I have just learned of the serious 
illness of Mrs. Crook, at Oakland. Iam advised that she is now 
better. I hope that wherever you and Florence are you are both as 
comfortable as you can be, and when the warm weather comes | 
trust you will take her to some cool place, where she can recuperate 
and be ready for her fall studies. Tell her that I anticipate much 
from her English copies that I sent and shall expect her to do more 
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and more writing to me. — It will be good exercise for her, besides 
being able to let me know how she is progressing. Give her all the 
recreation you can, with good diet. 


Yours aff’l’y, A. Ti. B. 


308 Exuisit E. C. D. N. No. 40. 


War DEPARTMENT, ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, May 31, 1882. 
Dear Em.: I enclose draft for 1,000 marks, and trust that you 
will accumulate as much as possible for future expenses. I am well 
pleased with Florence’ reported progress and presume you are doing 
the best you carn with her and her expenses. 1 am glad she will be 
in such good hands as you say she will when you are absent from her. 
I do not know what my conveniences will be for remitting money 
after this. My order for Arizona places me in doubt as to my 
future, but presume I shall have conveniences for sending money 
in time to meet current bills. Ishall be glad to know what money — 
in all, | mean — you will have on hand, as near as you can estimate, 
on July Ist. I shall send all I can spare, and as ofien as possible 
and hope that all possible pains will be taken in the expen- 
394 ditures on account of Florence’- education and accomplish- 
ment. Mr. Charles Bancroft was here a few days since, and 
sails for London, in a short time. I understand that he will visit 
Mr. A. L. B. before he returns, & will probably see you. Mrs. Crook 
& Mrs. Read are hereagain. I saw them yesterday. I do not think 
they return to Omaha before fall, if they do then. If Florence has 
time I shall be glad to hear from her. I should like to know that 
she has improved in writing. I hope she wili take good care of 
you. 


Aff ly, A. H. NICKERSON. 


395 In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. NICKERSON | 

Us. N 

Azor H. Nickerson, Winuiam B. Marruews, & Lena f **” 
DILLER CARTER. 


Wasuineton, D. C., Dec. 22nd, 1885—8 o’clock p. m. 
Met pursuant to agreement. 
Present on behalf of the defendant-, Mr. Garnett and Mr. Robin- 
son; present on behalf of the complainant, Mr. J. J. Johnson. 


Lexa Dit_ter Carter, a witness of lawful age, being first duly 
sworn, is examined by Mr. GARNETT: 

Q. What is your full name? 

A. Lena Diller Carter. 

Q. Are you one of the defendants in this suit ? 


A. Yes. 


Le eo 


=__” 
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Q. Sometimes called Lena C. Nickerson ? 

A. Yes, sir. 

Q. You have stated in your answer that you have no knowledge 
of any conversation- between Major Nickerson and the complainant, 
which are alleged in the bill, with reference to his settling any prop- 

erty on her? 
396 A. I have no knowledge of any such conversation. 
Q. Have you any knowledge as to what property was owned 
by the defendant, Azor H. Nickerson, in the spring of 1870 ? 

A. None whatever. 

Q. Did you at any time enter into any conspiracy with Azor H. 
Nickerson or William B. Matthews or either of them ? 

A. Never; I never did. 

Q. Did you at any time entertain any purpose of in any manner 
injuring or defrauding the complainant in this suit ? 

The foregoing question is objected to by counsel for the complain- 
ant as leading. 


A. I never did. 

(). Previous to your marriage to the defendant, A. H. Nicker- 
son, had you any knowledge as to what property he owned or where 
the same was located ? 

A. I had none. 

Q. Did you know whether or not he owned any property in 
Oregon ? 

A. I never did. 

Q. Did you have any part in or in any way assist or suggest that 
the complainant in this suit should leave this country ? 

The foregoing question is objected to by counsel for the complain- 
ant as leading. 


A. I did not. 
397 Q. Have you any personal knowledge as to why the com- 
plainant in this suit did go to Europe ? 

A. I have none. 

(). Have you any knowledge of the circumstances connected with 
the departure of this compl: ‘inant for lurope ? 

A. I have none. 

Q. Did you have any knowledge of the fact that the defendant, A 
H. Nickerson, had gone to Philadelphia to hire rooms there ? 

A. I did not. : 

Q. State when you first learned of the institution of the divorce 
suit by the defendant Nickerson against the complainant ? 

A. The first I heard of it was in the latter part of May. I cannot 
remember the exact date—the latter part of May, 1882. 

Q. Do you know how long that suit had been instituted at that 
time? 

A. I do not know that. 

Q. Previous to that time had you any knowledge that the defend- 
ant Nickerson intended to institute a suit for divorce ? 

A. I had no knowledge of it. 
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Q. Was there any intimation of such a purpose made to you ? 
A. None; no intimation was made to me; [ had no idea of such a 
thing. 
398 Q. When did you first learn that a decree for divorce had 


been passed in that suit? 

A. On the 3lst of Mareh, 1883. 

©. How did you come to learn that fact? 

A. Major Nickerson told me on the evening of that day that he 
had procured a divorce from that person. 

Q. Was any request made by him of you at that time? 

A. Yes; he asked me then if I would marry him and marry him 
immediately. 

©. What was your reply to that? 

A. I told him that I did not wish to do so at all; that my sister 
was very ill, and for many reasons I could not think of anything of 
that kind; I thought it much better to defer until later; but he 
urged it strongly and said that he was compelled to go West on busi- 
ness, and would feel better satisfied if [ would marry him right away ; 
he said that he would not ask me to leave my sister, who was so 
ill, but that if I would marry him he could do a great many things 
for myself and family which he could not do otherwise. He was 
very much afraid that if the divorce became generally known my 
family would oppose it to the utmost, as he knew their dislike for 
anything of that kind; but if it was a fact accomplished they would 
have to submit. 

399 (). When did you consent to marry him? 

A. On that evening I consented to marry him on the fol- 
lowing Monday, April 2nd, 1585. 

Q. At that time had you any personal acquaintance with the de- 
fendant, William B. Matthews? 

A. None whatever; I did not know that such a man was in ex- 
istence. 

Q. On the 2nd day of April did you see the defendant, Azor H. 
Nickerson, and did you go anywhere in his company ? 

A. On the 2nd day of April I left the house with Major Nicker- 
son, went to Baltimore, and was married there by the Reverend J. 
P. Sands, No. 207 Gilmore street. 

Q. Who went with you to Baltimore, if any one? 

A. No one went with us to Baltimore, but at the depot we met 
William B. Matthews, and I was introduced to him then for the first 
time. 

Q. Who introduced you to him? 

A. Major Nickerson. 

Q. How do you know the decree of divorce had been obtained 
previous to that time? | 

A. Because he showed me a copy of the decree. 

Q. When did he show you that? 

A. On the morning of April 2nd before we left the city. 

Q. You speak of leaving the house; whose house was that? 
400 A. The house was owned by Major A. H. Nickerson. 
. Who lived in that house? 
20—831 
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A. It was rented by my mother, Mrs. Carter. In the fall of 1882 
we had a furnished house, and our first intention in taking this 
house had been to rent rooms, as we had done before; and my sis- 
ter’s health being very poor and she disliked the noise and disturb- 
ance of moving, so we desired to take a house furnished; that was 
in the fall of 1882. We found it difficult to obtain a house within 
our meaus, and after looking at quite a number Major Nickerson 
suggested to my mother and urged her to take his house, which he 
said he could let her have at a moderate rent if she would allow 
him to retain two rooms in the third story and board him. This 
she finally consented to do, and on the first day of October we took 
the house. 

Q. Who went with you to live in that house ? 
A. My mother, my two sisters, and my niece. 

Q. What part of the house did Major Nickerson occupy ” 

A. He occupied the two third-story front rooms. 

Q. What part did your mother occupy? | 

A. My mother and sister occupied the second-story front room ; 
my other sister and myself the second-story back room, and m) 

niece the third-story back room. 
401 Q. I understand you to say that Major Nickerson boarded 
with you? 

A. Yes, sir; Major Nickerson boarded with us, and we paid him 
$80.00 a month rent, and gave him two rooms with attendance, fire, 
gas, ete., besides board. 

(. After your marriage, where did vou go? 

A. After our marriage I returned almost immediately to Wash- 
ington, to my home there. I told my mother what I had done and 
she was very indignant, and also my sisters. She told Major Nick- 
erson that if if were not for the condition of my sister’s health she 
would leave the house that night and never live under the roof with 
him again. : 

Q. At that time had anything been told to you or brought to your | 
attention that would in any way cause you to doubt the legality of 
this divorce? 

The foregoing question is objected to by counsel for the complain- 
ant as incompetent and immaterial. 


A. There had not; he never did tell me anything about it. 
Q. You state that he exhibited the decree of divorce to you on 
the morning of the 2nd of April? 
‘A. Yes, sir. 
402 (. At the time of your marriage to Major Nickerson had 
you any cause to doubt your right to make that contract? 


Che foregoing question is objected to as incompetent, irrelevance, 
and inadmissable. 


A. I had no cause to doubt that it was perfectly legal and I en- 
tered into it with the full belief that it was binding in every way. 

Q. When did you first learn that there was any question about 
the regularity or propriety of the divorce proceedings ? 
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The foregoing question is objected to as incompetent and imma- 
terial. 


A. The first | heard of it was on the 21st of May, 1883. 

(). How did you learn this? 

A. I saw it in the newspaper and I think — asked Major Nickerson 
about it. He then acknowledged that that person had returned from 
Europe and intended to make some trouble, but he said that it would 
not amount to anything; that it was a blackmailing scheme to 
extort money from him, and for me not to worry myself at all about it. 

(J. When did you first have cause to consider these divorce pro- 
ceedings, or rather these proceedings to set aside the divorce, as 
amounting to anything? 

A. Between that time and the 50th of May. I, of course, was very 

uneasy after I heard these things, and I made inquiries from 
403 two or three persons and became satisfied that there was some- 
thing wrong. 

(). What step, if any, did you take in the matter’? 

A. Between the 20th and the 21st of May I, of course, heard a great 
many different stories; but on the 30th of May [ made up my mind 
that the proceedings had been wrong in some way, and that there 
was a mistake about something. I then told Major Nickerson that 
| would not allow him to stay in the same house where I was; that 
it was impossible for me to leave, and that he must do. so, and on 
that dav he took his trunk away, left the house, and we separated. 

(). Upto that time had you had any conversation with Nickerson 
in reference to the property involved in this suit? 


The foregoing question is objected to as imcompetent and inad- 
missable 


A. On the second day after my marriage Major Nickerson wished 
to give me his real estateand personal property, but [ said I did not 
want any one to think [had married him from a mercenary point of 
view. He spoke of it once or twice after that, and said that he would 
carry out his previous intention, and that he would have a deed 

prepared giving me the house and furniture. 
LO4 (). You say that he spoke to you on the second day of your 
marriage; had you had any conversation with him about this 
house previous to that time ? 

A. [had not. I never had any conversation whatever with bim 
about it. 

(). When did you receive the deed for that house ? 

A. I think it was on the morning of the first day of June, 1883. 

(). Was any consideration paid by you at that time ? 

A. I paid $1.00 as consideration. 

Q. Why did you do that ? 
A. Because he told me it would be legal —as a matter of form 


The foregoing questions and answers with reference to the deed 
for the property are objected to as incompetent and immaterial. 
Q. You state that he told you that he was going to carry out his 
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first intention of settling his house upon you; did he give you any 
reasons for that intention ? 

A. He said that he thought very likely his divorce would be set 
aside, and that I had been cruelly wronged, and that as [ had mar- 
ried him in good faith he thought this was a very, very small and 
very poor reparation. 

Q. On what date was the bill of sale received by you ? 

A. I think that it was on the same day—on the Ist of June, 1585, 
and at the same time. 

Q. When did you take possession of the property ? 
405 A. I had possession at that time, and I have had it ever 
since. 

Q. At the time of receiving this deed were you informed that the 
compleinant in this suit had any rights in this property ? 

A. I was told that she had none whatever and never had had 
any. 

Q. Did you have any knowledge on that subject yourself ? 

[ had no personal knowledge of it. 

Q. You are charged in the bill with having formed plans with 
Nickerson concerning this divorce suit. What have you to say 
about that? 

A. I will say that it is utterly untrue. I never formed any plans 
with Major Nickerson or any one else to defraud that person out of 
a cent in the world. 

Q. What have you to say about plans concerning the divorce 
suit? 

A. I never. made any plans or had anything to do with the di- 
vorce suit in any manner, shape, or form. 

Q. How about having any knowledge of the suit? 

A. I had knowledge of the divorce suit, but I thought that Major 
Nickerson had a perfect right to obtain a divorce, as he told me 


Counsel for the complainant objects to the statement of 
406 any conversation between the witness and Major Nickerson. 


The Witness: He told me that he had lived for years in the 
greatest unhappiness with this person; that she had gone away 
against his will to live in Europe; that she had taken his child and 
had utterly broken up his home; he was a very delicate man and 
might die at any time. 


The foregoing answer is objected to because Major Nickerson has 
filed his answer in this cause, and it is now being taken, and for the 
further reason that it is hearsay. 


The Witness: It is not hearsay; it is knowledge. 


Q. You state that you had knowledge of the divorce suit, and that 
you first acquired that knowledge in May, 1882 ? 

A. Yes, sir; in the latter part “of May, 1882 - after the divorce suit 
had been instituted. 

Q. You are further charged with having entered into a conspiracy 
with A. H. Nickerson and Willian B. Matthews to induce the com- 
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plainant to go to Europe and todefraud her ‘out of her rights in the 
property involved in this suit. What have you to say to that? 
A. I have to say that it is all utterly untrue. I could not 
407 enter into a conspiracy with a-man that [ had never seen or 
heard of. 
Q. How long had you known Major Nickerson at the time you 
consented to marry him? 
A. I had known him for many years. He had been a friend of 
our family, or he pretended to be, for a number of years. 
(). At the time of your marriage did you know what property 
was possessed by A. N. Nickerson ? 
A. I know that he owned a house. 
Q. Did you know of anything else? 
A. I did not know of any other property ; I never heard anything 
about it. 
(). Did you know where the legal title to the house was at the 
time you married him ? 
A. I did not. 
Q. It is charged against you that this conspiracy was formed 
between you and Nickerson and Matthews previous to the leaving 
of Mrs. Nickerson for Europe, and that one of its objects was that you 
were to marry Major Nickerson as soon as he could obtain a di- 
vorce? 
A. I have to say that it is all utterly untrue 
10S Cross-examination by Mr. Jounson 
(). Hlow old are you, Miss Carter? 
A. I am 27 vears old. 
(). When did you first learn that the complainant had gone to 
Kurope ? 
A. I eannot remember the exact date; it was some time after she 
had gone. 
Q. From whom did you learn it? 
A. I was told by Major Nickerson himself,at Rock Enon Springs, 
In the presence of myself and family and a number of friends. 
(). Where do you now reside? ; 
A. I reside at No. 7 Dupont Circle. 
(). After your marriage with Major Nickerson did you express to 
New York some articles belonging to the complainant to a rela- 
tive of hers, under the name of A. H. Nickerson, and did you write 
a letter at that time informing the relative that these articles were 
sent, and sign A. H. Nickerson’s name to it? 
A. I did, at his request. I told him that there was a number of 
things upstairs belonging to that person, and he asked me to send 
thei to the address of a relative of that person and write a few lines 
saving that they had been sent, which I did. 

109 Q. Whenever you used the term “that person” In your 
testimony, to whom do you have reference ? 

A. I have reference to the complainant. 

Q. Did you correspond with Major Nickerson while he was in 
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Philadelphia from the time he states in his answer that he went 
there to live up to the time the divorce was granted ? 

A. I did not. 

Q. You did not hear from him from the time he left Washington 
up to the time he returned and asked you to marry him ? 

A. No; I did not. 

Q. At what time in May did you hear about this divorce being 
granted ? 

A. On the 21st of May, 1883: Do you mean at what time I heard 
about there being a divorce suit or the first time I heard about the 
legality of the divorce ? 

Q At what time did you first hear that this divorce suit was insti- 
tuted ? 

A. I heard that in the latter part of May, 1882. 

Q. Did you hear it before the decree was passed or after the de- 
cree was passed ? 

A. I heard it before; that he had instituted proceedings for di- 
vorce. 

Q. From whom did you hear it ? 

A. From Major Nickerson. 

- Q. How did he come to talk to you of the fact that he had 
410 ~—s instituted a suit for divorcee; what led him to say to vou he 
had brought suit for divorce ? 

A. I cannot remember all the little things connected with it, but 
I remember distinctly of his being at our house one evening, and we 
were sitting in the window talking, as we often did. He told me then 
that he wished to confide in me; that he was in a great deal of 
trouble, and that he had confidetce in me, and he wanted to tell me 
something about his private affairs. He then said that this woman 
had left him against his will, and that he had some time previous to. 
this conversation instituted proceedings for a divoree. He said that 
he was entitled to a divorcee; that’ they had lived unh: appily for 
many years; that his life was perfectly wretched, and that she was 
& woman utterly unfit to be the wife of any good man. 

Q. You said that Major Nickerson gave as a reason for desiring 
you to marrying him at once that he wished to prevent talk about 
the divorce? 

A. No; I did not say so. 

Q. What did you say? 

A. I said that the reason he urged me to marry him was because 
he was going West almost immediately, and he knew that if my 

family found it out they would be very much oppose:l to it 


411 Q. Did you know the fact that your family would be op- 
posed to it? 
A. I did. 


Q. And you went off and married him? 

A. Yes, sir; I married him; very, very wrongly. 

Q. You say that you went to Baltimore in the morning of April 
2nd, 1883, with Major Nickerson, where you were married, and that 
you met Mr. Matthews at the depot in Baltimore. Did Mr. Matthews 
go along with you as a witness to the marriage ? 


eh 
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A. He did. 

(. When Major Nickerson asked you to marry him did you ask 
him any of the particulars touching the granting of the decree for 
divorce from the complainant ? 

A. I was very ignorant of these things, and I believed what he 
said, as he showed me a telegram from his lawyers saying that it 
had been granted, and I was full of confidence in my belief that it 
Was SO. : 

Q. I further understood you to say that when it was announced 
to your mother she was very indignant, and said that if it were not 
for your sick sister she would leave the house. 

A. So she did. 

(). Did she ever leave the house ? 

A. She did not; my sisters never permitted of it. 
112 ®. You further testified that you were told that at the time 
you received the deed the complainant had no rights in this 
property; what led to that conversation about the complainant 
having no right to this property ? 

A. I do not remember what lead to that, but J remember his say- 
ing at the time that he had a perfect right to give me this property. 

®. Did you ever drive out with Major Nickerson in his phaeton 
before your marriage with him? 

A. Alone? 

Q. With no one but Major Nickerson-and yourself. 

A. I did not. 

@. You have mentioned in your examination-in-chief something 
about you being at Rock Enon Springs. At what time did you go 
there? 

A. In the summer of 1880. 

(). In what month in 1880? 

A. In August; in the latter part of July or early part of August, 
and we stayed there through August to the first of September. | 
went with my two elder sisters, and my mother came immediately 
after, but up to the time she came I was in charge of Mrs. Carson. 

Q. How long did you remain there’? 

A. I think we were there about six weeks altogether. 

®. Did you return home or come back at all during that 

time ? 
113 A. I did not. 
(. Who returned home with you? 

A. My mother and sister. 

Q. Anybody else? 

A. No one else. 

Q. Did you ever go to the Church of the Ascension with Major 
Nickerson and nobody else? 

A. I never did. 

Q. Are you acquainted with Mrs. Rodney M. Mason ? | 

A. I am not. 

Q. Were you not introduced to Mrs. Mason and Mrs. Breck at 
Rock Enon Springs by Major Nickerson ? 
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A. I was introduced to Mrs. Breck and to General Breck by Major 
Nickerson. 

Q. Did you meet Mrs. Carson (Mason) there? 

A. I met her going there long before Major Nickerson ever came 
to the springs. 

Q. Did you meet her at the springs ? 

A. No; I did not. I met her at Winchester. She was there all 
the time I was there. I do not understand the question. 

Q. Do you recollect who had the adjoining room to the rooms you 
occupied at Rock Enon Springs ” 

A. I think that Mr. Worthington had them, but [am not positive. 

Q. Was it Mrs. Trippie, of Baltimore ? 
414 A. It may have been, but I could not speak positively about 
it, because [ did not know the person at all. 

(). At what time did Major Nickerson come to Rock Enon Springs ? 

A. I cannot remember the date, but it was the latter part of August. 

@. How long did he remain ? 

A. The first time he came he came on Saturday and returned on 
Monday. Ido not think he staid longer than that. 

Q. Did you receive a letter from Major Nickerson while you were 
at Rock Enon Springs ? 

A. I did not. 

Q. Who did he go to Rock Enon Springs to see ? 

A. I have no idea at all. 

Q. Did he or did he not spend the greater. part of his time while 
there in paying attention to your family ? 

A. No; he did not, any more than the rest of his friends there. 

Q. State the names of the other friends with whom he spent his 
time. 


The foregoing question is objected to by counsel for the defendant 
as incompetent and immaterial. 


A. I saw him a great deal with Admiral Stevens’ family and with 
this Mrs. Mason you speak of, and with others whose names 
415 Ido not remember. 
Q. You would know Mrs. Mason when you saw her? 
A. Yes, sir; I would know her by sight. 
(. Do you recollect guing into the Church of the Ascension and 
taking a seat directly back of Mrs. Mason ? 
A. I do not know where Mrs. Mason sat. 
Q. Did you ever call at the War Department to see Major Nick- 
erson. 
A. Certainly not; I never did alone, never. 
®. Who went with you? 
A. I went twice in the winter of 1879, and both times with friends 
who wished to see the building. 
Q. Did Major Nickerson ever show you or read to you extracts - 
from Mrs. Nickerson’s letters while she was abroad ? , 
A. He did not. 
Q. You are positive of that ? 
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A. Yes, sir; | am positive of that. He told me repeatedly that he 
never corresponded with her. 

Q. You do not believe that now, do you? 

A. I do not care. 

Q. Did he say anything to you about Mrs. Nickerson while she 
was abroad ? 

A. Ouly what I have stated that he said at the time, about the 

proceedings for divorce having been instituted. 
416 Q). Did he say anything to you about Mrs. Nickerson being 
abroad previous to the occasion you have mentioned, when 
the institution for the suit for divorce was alluded to? 

A. No; he never said anything to me privately. He spoke of her 
having gone there to live in the presence of my family and several 
friends. 

Q. Was that the only conversation he had with you touching 
the absence of Mrs. Nickerson ? 

A. That was the only conversation he had with me when he spoke 
particularly of her. 

Q. When did you come to Washington to reside? 

A. It has been so long ago—lI suppose fifteen years ago. 

Q. When and where did you first make the acquaintance of Major 
Nickerson.? 

A. I first made the acquaintance of Major Nickerson in Salt Lake 
City. 

Q. In what year? 

A. I think it was in 1875; in 1874 or 1875. 

(. Was Major Nickerson residing in Salt Lake City at the time? 

A. He was not. 

Q. Did you see him frequently while you were residing in Salt 
Lake City ? 

A. I only saw him once, for a very few moments, at a party. 

Q. When and where did you next see him? 
417 A. I think the next time I saw him was in New Orleans. 
(). Were you living in New Orleans at that time? 

A. I was not; I was simply there spending the winter. 

Q. Was Major Nickerson on duty at New Orleans at that time? 

A. I do not think he was. 

(). How often did you see him in New Orleans? 

A. He was stopping at the same hotel we were, and I saw him, I 
think, while he was there—just to speak to him a few moments— 
every day. 

Q. When and where did you next meet Major Nickerson ? 

A. In this city. 

Q. litteen years ago? 

A. No. 

”) At what time and place? 

A. In 1879; the winter of 1879. 

Q. Was Major Nickerson a frequent visitor at your house during 
the time he resided in Washington ? 

A. Yes; he came quite often. 

Q. Did the complainant visit your family ? 

21—8381 


EMMA C. D. NICKERSON VS 


. She did. 

(). Please state how often 

A. Quite frequently: 

Q. How many times, as near as you can recollect ? , 

A. Quite often, I say; but I cannot remember the number of 

times. 
418 Q. Did she visit your house a dozen times ? 
A. That many, and more. 

Q. Did she visit you two dozen times” 

A. I cannot tell the exact number. 

Q. Where did you reside when the complainant visited your 
family ? 

A. Part of the time at 1212 G street, and part of the time at 1215 
K street. 

Q. Who first introduced you to the complainant ” 

A. Major Nickerson. 

Q. Where? 

A. In Salt Lake City. 

Q. Who paid the first visit in this city, you to Mrs. Nickerson or 
Mrs. Nickerson to your family ? 

A. She being a stranger here, of course we called on her first, at 
lrer husband’s request. 

Q. Is it not a fact that the first visit you made to Mrs. Nickerson 
was in company with Major Nickerson ? 


The foregoing question is objected to by Mr. Garnett as incompe- 
tent and immaterial. 


A. No; it is utterly untrue. 
Q. You never went to the house of the complainant, then, in 
company with Major Nickerson ? 


The foregoing question is objected to by Mr. Garnett, because the 
witness has not stated that she never went there in company with 
Major Nickerson. 


419 A. Once or twice Major Nickerson stopped at our house 
and asked me from his wife, so he said, to come to dinner, 
and I did so; but not over twice. 

Q. After the complainant left for Europe and before your mother 
rented the house of Major Nickerson was Major Nickerson taken very 
sick at your house on one evening, and did you have to send for 
John, his servant man ? 

A: He was not. 

Q. You have testified, as I understand, that Major Nickerson, in 
speaking to you about giving you this property, No. 7 Dupont Circle, 
stated that he desired you to accept it because he had cruelly 
wronged you; am I| right about that ? 

A. No; I don’t think I said that he had cruelly wronged me; 
but he said that a cruel wrong would be done to me if this divorce 
was set aside. 

Q. He did not say anything to you about the cruel wrong perpe- 
trated upon the complainant by him ? 
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The foregoing question is objected to by Mr. Garnett as being in- 
competent and immaterial. 


A. He never made any mention of that person. 
©. Her name was so odious that it was not the topic of conversa- 
tion with him even? 


420 The foregoing question is objected to by Mr. Garnett as in- 
competent and immaterial. 


A. It was very rarely, — ever, mentioned. 
(). Krom his statement of her conduct | suppose you were led to 
believe that she was quite a bad woman, were you not? 


The foregoing question is objected to by Mr. Garnett as incompe- 
tent and immaterial. 


A. I was certainly led to believe that she was a very bad woman. 
. Had you seen much of her before she went to Europe, in Salt 
Lake City or in other places? 


Objected to by Mr. Garnett as incompetent and immaterial. 


A. In Salt Lake City I only saw her for a few moments, at the 
same time I met her husband, and I spoke to her as | did to him. 
We exchanged a good many ealls here, but, of course, as she was a 
much older person than I was her calls were made upon -tle elder 
members of my family, and in that way [ saw very little of her. 

Q. Her visits were, then, particularly to the other members of your 
family; am I correct? 


Objected to by Mr. Garnett as incompetent and immaterial 


A. She asked for all of the family, I think. 
Q. Were you the only member of your family whom she 
121 invited to dinner through Major Nickerson ? 
A. | was not. 
4 Who else of your family dined there 
An elder sister. 
= Give her name, please. 
A. Virginia Carter. 
Q. You have testified that she visited your house very frequently ? 


‘} 


The foregoing question is objected to upon the ground that there 
has been no such testimony given by the witness. 


A. No; I did not say very frequently; I said that she visited our 
house quite often. 

(). How m: ny times do you think she visited your house ? 

A. Perhaps a dozen or more times; I cannot remember exactly. 

(). During her visits to your house did she leave an unfavorable 
a upon your mind, as bearing out the character given to her 
by Major Nickerson ? 


The foregoing question is objected to as incompetent and imma- 
terial 
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A. She left the impression that she was a sulky, vindictive woman, 
Q. How did you form that impression? State what she said and 


422 Objected to by Mr. Garnett as incompetent and immaterial 
A. I formed the impression from her general conversation and 


from her comments about people. 
Q. Would vou all join in comments upon other people when she 


spoke of them ? 
Objected to by Mr. Garnett as incompetent and immaterial. 


A. We were not. 

Q. You were all quiet listeners to what she said, without making 
any reply either in the affirmative or the negative ? 

The foregoing question is objected to by Mr. Garnett as incompe- 
tent and immaterial. 

A. The person- she was commenting upon were all strangers to us, 
and, of course, we did not have anything to say — them one way or 


the other. 

Q. Are you on friendly terms with Mrs. Nickerson, the complain- 
ant? 

A. I certainly am not. 

Q. When did the change take place in regard to your friendship 
to her? 


The foregoing question is objected to as incompetent and immate- 
rial, and for the further reason that there has been no testimony 


showing that they ever were friends. 

A. When I was told what sort of a woman she was. 

Q. That was pending the divorce suit and was told to you by 
Major Nickerson, was it not? 

423 Objected to by Mr. Garnett as incompetent and immaterial. 
A. It was. 

Q. Up to that time you had not formed any impression about her 
at all, had you? 

Objected to by Mr. Garnett as incompetent and immaterial, and 
for the further reson that the witness has already testified as to her 
impression of Mrs. Nickerson received from her visits. 

A. Previous to that time I had not thought much about the mat- 
ter one way or the other. 

Q. Do you know it to be a fact that Major Nickerson would not 
have gone to Rock Enon Springs had it not been that you and your 
family were there ? 

Objected to by Mr. Garnett as incompetent and immaterial. 

A. I certainly do not know anything of the kind. 

Q. Did you all not talk it over before you decided where you 
were going ? 
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Objected to by Mr. Garnett as incompetent and immaterial. 


A. We did not. Major Nickerson had no knowledge of where we 
were going for the summer. 

(). How did he find out that you were there ? 

A. I don’t know that. 
424 (J. Do you mean to be understood as saying that during 
all the time Major Nickerson was at Rock Enon Springs you 

did not take a walk with him alone”? 

The foregoing question is objected to by Mr. Garnett as incompe- 
tent and immaterial. 


A. I did not. 

Q. You are just as certain of that as you are of anything else you 
have testified to, are you ? 

A. I am positive of it. 


Redirect examination by Mr. GARNETT: 


(). You say that you first heard of this divorce suit in May, 1882, 
and that you first heard of the divorce being granted in March, 
1SS3. Between May, 1882, and March, 1583, was Major Nickerson 
in this city, and did you see him between those dates ? 

A. I did. He called at the house the same as usual. 

(). At the time you received this deed, which was about June Ist, 
1884, you had then heard of the proceedings instituted by Mrs. 
Nickerson to set aside this divorce, had you not? 

A. Yes. 

LENA DILLER CARTER. 


Adjourned subject to agreement. 


425 Testimony of Wm. B. Matthews. Filed Mar. 8, 1886. 


WasuHineton, D. C., January 27th, 1S86—4 o’clock p. m. 
Met pursuant to notice. 
Present on behalf of the complainant, Mr. Johnson; present on 
behalf of the defendant, Mr. Robinson. 


WittraAM B. Marruews, a witness of lawful age, called by and on 
behalf of the defendant, being first duly sworn, 1s examined by Mr. 
ROBINSON : 

(). Please state your full name and residence. 

A. William B. Matthews. I reside in Washington city... I claimed 
residence in Virginia before I sold my property there, but I have no 
intention of returning to Virginia just now, so I have ehanged my 
residence. 

Q. You have no knowledge as to the marriage of the complainant 
to Major Azor H. Nickerson, the complainant, have you? 

A. None at all, sir. 

. Have you any knowledge as to Azor H. Nickerson’s owning 
lands or property in Oregon ? 
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A. I know nothing about that, sir. I have heard—I don’t know 
how I heard it—that he had property in Oregon, but I don’t know 
anything about it. 

Q. Have you heard that since the beginning of this suit? 
426 A. I think I have. 
Q. Did you hear it before? 

A. Not that I know of. I heard something about it, but I don't 
know anything in,the world about it myself. 

@. Have you any knowledge of any promise, agreement, under- 
standing between the complainant, Emma C. D. Nickerson, and the 
defendant, Azor H. Nickerson, relative to any settlement upon her 
or the conveyance of property to her? 

A. None at all. 

Q. You know nothing about any antinuptial or post-nuptial mar- 
riage settlement or contract or trust? 

A. No, sir; I knew Major Nickerson very well, but [ have no per- 
sonal knowledge of this matter at all. Ie told me she had nothing 
when he married her. He said she was a poor woman and had no 
property at all when he married her. I always regarded him as 
the financial member of the firm. 

‘Q. You knew nothing about liis buying or selling any lands in 
Portland, Oregon, or the amounts for which he sold the same ? 
A. No, sir; I know nothing of what occurred outside of Wash- 
ington city. 
427 Q. Did you know anything about the purchase of lot No. 2, 
in square 114, in the city of Washington, being No. 7 Dupont 
Circle, made by Azor H. Nickerson, or any of the circumstances at- 
tending it? 

A. Yes, sir; I knew something about that. 

Q. Please tell us what you know about that. 

A. The first time that I’ ever had any conversation with him on 
that subject 


All conversation of the witness with the defendant Nickerson is 
objected to by Mr. Johnson as inadmissable. 


The Witness: I will speak from my own knowledge, then. Major 
Nickerson bought that property from a messenger in his office, a 
man named Washington. The exact price I cannot give. I was 
called on to go and look at it and give my judgment as to whether 
it was worth the price he asked for it. I told him that he was getting 
— at a reasonable figure and advised hitm to buy it. 

Q. That property was conveved to James Washington by whom ? 

A. It was conveyed to me in trust; at that time Major Nickerson 
expected to be ordered West. 


Statements of the witness as to the expectations of Major Nicker- 
son are objected to by Mr. Johnson. 


428 Q. Was that the reason that it was conveyed to you in trust? 

A. Yes, sir; he was expecting to be ordered West, and he 
expected that he might be in the West at the same time when he 
wanted to sell the property, and for the sake of convenience he had 
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the property conveyed to me so that on a written order from him I 
might dispose of it, his wife being in Europe, and avoid the necessity 
for delay. 

(J. So that upon a written order or request from him you could 
convey the property ? 

A. Yes, sir; he had lost a good deal of money before that time in 
stocks and this money was invested at my suggestion. 

(). What position did Major Nickerson hold at that time? 

A. He was assistant adjutant general at the War Department. 

(). Do you know why it was that he expected to be ordered West? 

A. Because | believe he had been here a sufficient length of time, 
and they change them around. He had been here a number of 
years and he expected to be ordered back. ‘The rule in the army 
keeps the men on the frontier for a certain length of time and then 

they change their position. 
429 Q. It was only, then, for the convenience of transferring the 
property that he requested you to act as trustee, was it? 

A. I so understood it. I will state that the money with which the 
property was bought was, I believe, the result of a sale of stocks. 
When | first knew him he had all his money in stocks, as I under- 
stood. I advised him repeatedly to sell his stocks and to speculate 
and { advised him to go and invest his money in real estate. 

Q. The bill of the complainant chargesthat Major A. H. Nickerson, 
yourself, and the defendant, Lena Diller Carter, wrongfully and 
fraudulently and with the intent and view of carrying out a con- 
spiracy formed between you expended the sum of $8,380 in the pur- 
chase of said lot No.7 Dupont Circle. I would ask you whether 
any such conspiracy was formed thereto? 

A. That allegation is untrue and without the slightest foundation. 
Moreover, | would state that I, at that time, had never seen Lena 
Diller Carter nor did I know her. I never saw her until the day of 
her marriage to know her. 

Q. It is charged in the bill that said conspiracy was entered into 
between Major Nickerson, yourself, and Miss Carter:for the purpose 
of defrauding the complainant, Emma C. D. Nickerson. What have 

you to say about that? 
130) A. It is equally false with the other allegation and without 
the slightest foundation. 

Q. Was there any conspiracy formed between yourself and the 
others or between them, to your knowledge? 

A. No, sir; nor was I ever present at a meeting between the par- 
ties at which the matter was talked about or discussed. -The pur- 
chase was made as an investment. I advised it to save him from 
what I thought was. his impending ruin—stock gambling —and | 
advised it asa friend, because I was very fond of him. He had 
been kind to me and I was very fond of him. 

Q. Have you ever done anything for the purpose of defrauding 
the complainant or injuring her in any way or to deprive her of 
any property 4 

A. No, sir; I never saw her in my life. I don’t know that I would 
know her if I were to see her to-day. 


16S EMMA C. D. NICKERSON VS. 


Q. It is also charged that the execution of this deed to you, as 
trustee, was for the purpose of defrauding the child of the complain- 
ant. Is there any foundation for that? 

A. It is untrue. There is less foundation for that than for the 
other two allegations, because I always heard Major speak in the 
most affectionate terms of his child. He went so far on one oceasion 
as to take out a policy in a life insurance company for the benefit 


of his child, which he was forced to give up in consequence of 


431 these proceedings against him and his lack of means. I have 
heard him say repeatedly that he had sent money to his 
child. 

(). I believe you stated that, so far as you knew, this property, No. 
7 Dupont Circle, was purchased with money which he raised by the 
sale of stock into which he had previously put his money? 

A. Yes, sir; at least, the greater portion of it. 

Q. Was he a large dealer in stocks ? 

A. I never knew of any specific investment he made or of any 
specific loss, but | heard him say from time to time that he had lost 
money. 

Q. Do you know anything about his having owned another lot 
in this city or his having owned any equitabie interest in the city ? 

‘The foregoing question is objected to as incompetent and inad- 
missable. 


A. Yes, sir. 

. What was that lot ? 

A. I don’t know the number of the lot; it was 1457 Rhode Island 
avenue. ‘That property was purchased by John G. Mason, as com- 
mnissioner, under a decree of the circuit court of Fredericksburg, with 
funds obtained from the sale of certain real estate under the last will 

and testament of Carolinus Turner, left to his wife in trust 
432 and for the benefit of my wife. 

The foregoing answer is objected to by Mr. Jolinson as incompe- 

tent and immaterial, the record being the best evidence. 


Q. When that property was purchased by him was there any deed 
of trust or encumbrance upon it? | 

The foregoing question is objected to by Mr. Johnson. on the 
ground that the record is the best evidence. 


A. Yes, sir; it was subject to a deed of trust which we assumed. 
Q. Then that deed of trust had not been paid off when he sold it? 
A. The last note was paid off only about six months ago. 

Q. It was subject to a deed of trust and he owned only the equity 
of redemption ? 

A. Yes, sir; I don’t think his equity of redemption amounted to 
more than $1,600 or $2,000. We paid off the last notes and we have 
gotten a release from Fitch, Fox and Brown. We have not recorded 
it yet, as it was onty obtained recently. 

Q. Is this a release of the deed of trust which was on the property 
at the time Nickerson bougdt it? 
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A. Yes, sir; and subject to which I bought it from him. 
ry . * . 
(. The amount received by Nickerson from the sale of that prop- 
erty was how much ? 


435 The foregoing question is objected to by Mr. Johnson as in- 
admiissable. 


A. If my memory is correct, I think it is about $1,600. 
Q. Can you tell the date when he sold that property ? 
A. I cannot; the papers on record will show. 

(). Give about the date. 


All the questions are objected to by Mr. Johnson for the reason 
that they cut no figure in the bill and that this issimply new matter 
set up in the answer. 


A. I think it was in the early part of 1882. It was a long time 
before this other property was purchased—a year or two, as I re- 
member. It was before I knew he had any other money. The cir- 
cumstance- under which that property was purchased are these: I 
remarked to him one day that there was some property left my wife 
and that with the proceeds we wanted to buy property in Wash- 
ington. He said, ] have some property which I would like to sell 
you. It is just about the amount vou have to invest and it Is sub- 
ject to a deed of trust. I have never offered it before, but if we can 
come to terms I would like to have you buy it. He took me up in 
his buggy to look at it. I consulted with Fisher and some other 

real-estate men in whom I had confidence. I then consulted 
134. Mr. Mason. My wife’s mother came on to look at the prop- 

erty and we decided that it was a good investment and the 
purchase was made. 


All of the foregoing answer is objected to by Mr. Jolinson because 
it can in no sense be termed evidence in this cause. 


(). It is charged in the bill that the defendant, Azor H. Nickerson, 
Lena Diller Carter, and yourself formed a conspiracy and entered 
into the same for the purpose of defrauding the complainant and 
particularly to defraud her of her right, title, and interest in certain 
property or of the proceeds of the sale thereof; what have you to 
say as to these allegations? 

A. They are all false. He never had anything but the equity of 
redemption to the property that I purchased. 

(). Did he ever obtain any legal title to the house No. 7 Dupont 
circle? 

A. No; he had only an equitable title. 

(). Had the complainant any interest in any of that property ? 

A. None at all; and even if she had it could have cut no figure 
in the case, because any rights that she may have had she conveyed 
when she signed the deed. 

The legal conclusions of the witness are objected to by Mr. Johnson. 
435 The Witness: I refuse- to allow the monev to be paid to 

Major Nickerson until the deed was executed. A deed was 
22—831 
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prepared and sent to Europe somewhere and the money was with- 
held by me until the deed came back duly acknowledged. 

Q. When did you first meet the defendant, Lena Diller Carter’ 

A. On the morning of her marriage. 

Q. Do you remember when that was? 

A. No, sir; I have a poor recollection of dates. 

Q. Did you in any way encourage, suggest, or advise the departure 
of the complainant for Europe? 

A. She had been in Europe for several years before I ever heard 


; 


of Major Nickerson or saw him ‘and before I ever heard of either of 


them. 

Q. Her going away was not encouraged, advised, or suggested by 
yourself, was it? 

A. I had never seen Major Nickerson at that time and I had 
never seen or heard of her. 

Q. Where was the complainant in 1881 ? 

A. In Europe, | presume. I did not even know that he was a 
married man until after the negotiations about the house were be- 
gun. 

“(). lt is charged inthe bill that the defendant, A. H. Nickerson, 

went to the city of Philadelphia, Pennsylvania, for the pur- 
436 ~~ pose of obtaining a pretended residence in said city, with the 

knowledge and consent of yourself and at your instigation 
[ will ask you whether you ever did anything to cause him to go 
anywhere for the purpose of obtaining a pretended residence. 

A. That is untrue. Major Nickerson was formerly from Penn- 
sylvania. I never questioned where he was from, as | was not in- 
terested in the matter. I simply knew him as an army officer. He 
told me his home was in Philadelphia. 

Q. The allegation is made in the bill that Major Nickerson went 
to Philadelphia, in the State of Pennsylvania, for the purpose of ac- 
quiring a pretended residence in said city, with the knowledge and 
consent and at the instigation of yourself? 

A. I don’t know what he went there for, but it was not done at 
my instigation. I did not suppose it required my consent for him 
to go to any portion of the United States. He was of age and had 
a right to go where he pleased, I presume. I don’t know where he 
was born or where he was raised or anything about his early his- 
tory, except what | heard from him. 

Q. It is charged in the bill that Major Nickerson filed a bill to 

obiain a divorce, and obtained a divorce in the city of Phila- 
457  delphia, in the State of Pennsylvania, for the purpose of car- 

rying out a conspiracy with Miss Carter and yourself to de- 
fraud the complainant ? 

A. That is untrue. I have never been a party to any conspiracy 
of any kind with atry person. Major Nickerson told me that cer- 
tain reasons existed which, he was informed, were grounds for di- 
vorce, and he consulted with me as to bringing a suit for divorce. 
I then for the first time asked him where he lived and where he 
claimed his residence to be. He informed me that it was Philadel- 
phia, Pennsylvania. I then informed him that — he contemplated 
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taking that step he would have to bring suit there, and my advice 

was for him to consult some good counsel in that city. He adopted 

my suggestions with reference to the matter and employed Messrs. 

Reed and Pettit, a prominent law firm in the city of Phil: adelphia, 

and they procured for him a divorce of @ vinendlo. 

Q. You had nothing to do with his obtaining that divorce ? 

A. I simply advised him to employ these men. 

(2. You had nothing more to do with it then you have stated ? 

A. No, sir. He employed me as counsel in the first place. 

5 I told him I could not practice in Philadelphia, and that the 
suit would have to be brought there. I made inquiry as to 

lawyers of good standing in Phil de ‘Iphia and ascertained that Reed 

and Pettit stood about as high as any members of the bar, and I ad- 

vised him to employ them 


wwe 
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All the foregoing answers are objected to by Mr. Johnson as in- 
competent and immaterial, 


(. It is charged in the bill that he obtained said divoree by means 
of fraud and perjury and through the conspiracy with Miss Carter 
and yourself; is there any foundation for these ch arges, as far as you 
are concerned ? 

A. No; as far as | am concerned, I don’t know whether he swore 
to the truth or not. 

(). You had nothing to do with any fraud or perjury ? 

A. Nothing at all; J always found Major Nickerson in all mv 
transactions to be a man of strict honor and Integrity. 

The foregoing answer 1s obje ected to by Mr. Johnson as being wholly 
inadmissable. 

Q. Did you know anything about his having insured his life 
shortly before said decree was passed, and, if. so, for whose benefit ? 

A. I enswered that question a while ago; he insured it for the 
benefit of his daughter. 

(). Was that shortly before the decree was obtained ” 
139 A. Yes. sir: that was after he had been put on the retired 
list and a very short time before or perhaps after these pro- 
ceedings were instituted 

Q. You have already stated that ‘that suit was not instigated 
through any conspiracy with yourself; have you any knowledge of 
its having been instigated through any conspiracy with the defend- 
ant, Lena Diller Carter? 

A. I don’t know, but I don’t believe she knew anything about it 

Q. There was no attempt on your part, by means of said suit, to 
defraud the complainant or her child ? 

A. None whatever 

(. Have you any knowledge that any trust funds were used by 
Major Nickerson in the purchase of house No. 7 7 Dupont Circle, as 1s 
charged in the bill? 

A. None whatever. As I said before, the property was purchased 
with the proceeds from the sale of stocks, in which he had been oper- 
ating for some time. 
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Q. It is charged ip the bill that Major Nickerson and Miss Carter 
were married on the 2nd day of April, 1883; was that the day that 
you first met her? | 

A. If that was the day she was married, it was; I first met her on 
the day she was married. 

Q. You do not remember the date ? 
440 A. No; I met her in the city of Baltimore. 
Q. By whom were you introduced to her? 

A. By Major Nickerson. 

Q. Was there any conspiracy relative to said marriage between 
Major Nickerson, Miss Carter, and yourself, in order to defraud the 
complainant and deprive her of any property, or to aid in doing so? 

A. None whatever. 

Q. Or in any way to affect any property in which she might have 
an interest ? 

A. None whatever. 

(). Was there any conspiracy between you and your codefendants 
relative to said marriage ? 

A. None whatever. I never was a party to a conspiracy between 
any of the parties to this whole transaction. 

‘Q. In accepting the trust when the property No. 7 Dupont Circle 
was conveyed to you was it any intent on your part to defraud the 
complainant? 


The foregoing question is objected to by Mr. Jolinson as leading. 


A. None whatever. I accepted the trust at his request in order to 
facilitate him in the disposal of the property after his departure 
from Washington. 

Q. Was that the only reason ? 

A. Yes, sir. 

Q. Had you ever heard of any trust fund or marriage settlement 

or separate estate belonging to complainant? 
44] A. No; I never heard of any, and | den’t believe there ever 
was any. : 


The statement of the witness as to his opinion is objected to by 
Mr. Johnson. 


Q. The first you ever heard of it was when the bill was filed ? 
The foregoing question is objected to as leading. 


A. The first Lever heard of that was when the bill was filed to 
set aside the decree of divorce. That was the first time I ever heard 
that she had any claims. 

Q. You have no knowledge that any of the transactions were of 
a fraudulent character, had you ? 

A. None whatever, and I don’t think any of them were. 

Q. Are they, so far as vou are concerned ? 

A. So far as I am concerned they are not. 


Q. It is charged in the bill that all of Nickerson’s right and title 


to the said lot was conveyed by you to Miss Carter ? 
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A. At his request in writing and in pursuance of the provision in 
the deed to that effect that property was to be conveyed by me on 
his written request. He thought at the time that he might be out 
of the city and want a conveyance made of the property. 

What the witness thought is objected to by Mr Johnson as 
442 not being evidence in this cause. 

(. Was that conveyance made by you in pursuance of any con- 
spiracy with him ? 

A. None at all. It was in pursuance of his request in writing. 
The property was purchased with his money and conveyed to me at 
his request, and at his request it was conveyed to Lena Diller Carter 
or Lena Diller Nickerson. 

Q. When you say in pursuance to his request you mean in pur- 
suance of the request made in the trust, as expressed in the deed ? 

A. Yes, sir. 

Q. You conveyed it, then, merely as trustee? 

A. Yes, sir: having accepted the trust, it became my duty to 
carry out the provisions of it. 

(). And that was done in perfect good faith on your part, was it 
not? 

A. Certainly, it was. 

Q. And without any intent to defraud the complainant ? 

A. The complainant was never taken into consideration by me. 
[ simply acted in my capacity as trustee, without any reference to 
any one, 

Q. It was not in pursuance of any conspiracy with you or with 
knowledge of any conspiracy against the complainant ? 

The foregoing question is objected to as leading. 


445 A. There was no conspiracy with me. 
Q. Was it done with knowledge of any conspiracy against 
the complainant or any one else? 

A. None whatever. 

@. Do you know anything about the making of a bill of sale of 
certain personal property in the city of Washington to Lena Diller 
Carter ? 

A. Yes, sir. 

(. Was there any conspiracy with you relative to that? 

A. None whatever. 1 do not even remember what the consi:lera- 
tion was. I think I prepared the bill of sale. It was two or three 
days before he left Washington. 

(. It is charged in the bill that there were certain fraudulent 
acts practiced by Major Nickerson and by the defendant, Lena Diller 
Carter, and that they entered into a conspiracy in order to deprive 
the complainant of her property. Have you anything to say about 
that? 

A. I don’t know what occurred between them; nothing ever 
occurred that I heard. I never saw them. together until after they 
were married, or just as they were going to be married, and on the 
morning of the marriage. 
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Q. So far as these charges are made against you, Is there any 
truth in them ? 
444 A. So far as I am concerned, they are utterly false and 
without the least shadow of reason. 

Q. It is charged in the bill of complaint that there is or has 
been a conspiracy between A. H. Nickerson, Lena Diller Carter, and 
yourself to get the complainant to go abroad and out of the reach 
of knowledge of what was going on here. I will ask you if there 
is any truth in those charges, so far as you are concerned ? 

A. It is utterly false, because, as | have remarked several times 
before, I had never seen Major Nickerson, Miss Carter, or Mrs. Nick- 
erson prior to the time mentioned in my testimony. 

Q. You didn’t know anything about her going to Europe? 

A. Nothing whatever. I only knew from hearsay and from 
Nickerson’s statements, and from the fact that she executed a deed 
in Europe, that she was there at all. I did not even know, except 
from his statement, that such a person ever existed. 

Q. That was long before she had gone to Europe, was it not? 

A. She left for Europe more than a year before [ reached Wash- 
ington. 

Q. Did you ever, in any way, communicate with the defendant, 
Lena Diller Carter, prior to the date of her marriage with Nickerson ? 

A. I never communicated with her at all. 

445 Q. [t is charged in the bill that the said Azor H. Nicker- 

son was to procure a divorce from the complainant with the 
knowledge and connivance of the defendants, Lena Diller Carter 
and yourself; what have you to say to that? 

A. It is false, so far as am concerned. I gave lim such advice 
as I thought he ought to have with reference to employing counsel 
to obtain a divorce. I also asked him, before any proceedings were 
had, what were his grounds for divorce, so as to form some idea 
whether the proceedings would amount to anything if instituted. 1 
was thoroughly satisfied from what he told me that he had abun- 
dant grounds for divorce, other than those set forth in his bill, even. 

Q. It is further charged in the bill that the defendant, A. H. Nick- 
erson, disposed of property in Oregon, and of other property in 
which the complainant had an interest, and that some of the pro- 
ceeds thereof were placed in your hands so as to avoid the rights 
which the complainant had in said property. 

A. That is untrue; as I said before, the money that he invested 
in the property on Dupont Circle was money that he informed me 

was realized from the sale of stock. I don’t know whether it 
446 . was or not, nor where it came from. It was a matter about 

which [ had no concern and as to which I made no investi- 
gation. 

Q. Do you or do you not know that the complainant had any in- 
terest in any property in Portland, Oregon, or anywhere else ? 

A. No, sir; I do not. . 

Q. It is further charged that you entered into a conspiracy look- 
ing to and with a view to the marriage of Lena Diller Carter and 
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Major Nickerson in order to deprive the complainant of her interests 
in property ; I will ask you what you have to say about that? 

A. That is untrue, like all the rest of the allegations that I have 
heard, so far as I am concerned. 

Q. It is further charged that you entered into a conspiracy with 
A. H. Nickerson and Lena Diller Carter to convey or eause to be con- 
veyed all of his property to the said Lena Diller Carter. I would 
ask you what you have to say about that? 

A. That is untrue. 1 conveyed the property to her at his request. 
At the time that deed was made to me I don’t suppose he had any 
idea in the world of ever conveying the property to Lena Diller 
Carter. 

(J. It was not done in pursuance of any conspiracy, was it ? 

A. Not at all. 
447 Q. Was that conveyance to her the result of unforeseen cir- 
cumstances ” 


The foregoing question is objected to by Mr. Johnson as inadmis- 
sible. 


A. I don’t know. 

(). | mean so far as you are concerned ? 

A. So tur as [ am concerned, | knew nothing about it 
(). You had not anticipated anything of the kind? 


A. Nothing of the kind. 


Adjourned until Friday, January 29, at 4 o'clock p. m. 


W asHinetTon, D. C., January 29, 1886. 
Met pursuant to adjournment. 
Present on behalf of the complainant, Mr. Johnson ; present on 
behalf of the defendant, Mr. Robinson. 


Cross-examination by Mr. JoHNson 


(). When did you first make the acquaintance of Major Nickerson ? 

A. It was about three months after the inauguration of President 
CGartield. 

(). Under what circumstances did you make his acquaintance? 

A. I was appointed to a clerkship in the War Department and 
was ordered to report to him. He was in charge of the branch to 

which I was assigned. 
448 Q. In what part of the building was his office, and in what 
part of the building was your office ? 

A. Mv office was in a different building from his; he was in the 
old War Department, and I was immediately across the street, in 
another building. , 

Q. Up to the time of your appointment vou never knew him? 

A. I had never seen nor heard of him. 

Q. When did you leave the Department? 

A. I was there two years and a little upwards, and I resigned of 
my own accord to commence practicing law. 
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. In what business are you now engaged ? 

A. I am now the assistant chief of the pre-emption division, in the 
General Land Office. 

. How long had Major Nickerson left the War Department be- 
fore you resigned ? 

A. A few months, sir; I don’t know how many. 

Q. Did you see him often during office hours in the Department” 

A. No, sir; I seldom saw him; never unless I was sent for. 

Q. In purchasing house No. 7 Dupont Circle was the title exam- 
ined before the purchase was made; and, if so, by whom’? 

A. I think that when he discussed the question as to buy- 
449 ing the property I advised him to have the title examined. 
He asked me who was the best person to make the examina- 

tion, and I suggested Ashford. 

Q. Did you know of your own knowledge, or did Major Nickerson 
tell you, on what day Mrs. Nickerson, the complainant in this suit, 
sailed for Europe ? 

A. He did not, sir; nor did I know. 

Q. When did he first tell you, as near as you can recollect, that 
she was in Europe? 

A. That involves a little explanation. I will state briefly what, 
perhaps, may save considerable trouble and unnecessary consump- 
tion of time. Major Nickerson sent for me to come over to jis office, 
and, as he was in charge of the whole Department, of course I went. 
On several occasions when I went over there to see him I was struck 
by his absent-mindedness. Very often, on going there and waiting 
awhile, he would say nothing, or, perhaps, he would simply address 
me when I went in and make a few remarks, and then say nothing * 
further. Finally I would say, Well, is there anything further, 
Major, that you want to see me about ? Ile would say oh, ho, and | 
would goaway. Finally,on one occasion, he sent for me, and thesame 
thing was repeated. I said to him, I have been over here very often 

to see you when you have sent for me, and you will pardon 
450 me for saving so, but I can’t see what you want with me. 

You seem to be in trouble of some kind. Well, he said, to 
tell you the truth I am in trouble and I have been for some time. 
I then, very naturally, asked him what his trouble was. He replied, 
What do you think itis? Well, I said, I don’t know; is it about 
any woman? His reply was this: I will tell you now what I never 
told any other man and what I have been wanting for a long time 
to tell you, but I have been waiting to find out whether you are a 
man that could be trusted with a secret such as I am about to im- 
part to you. Then he went on and told me that on one occasion 
when he was an officer in command of one of the departments in 
the West, stationed at a certain barracks there, there was an officer 
who had formed quite an attachment for his wife and paid her con- 
siderable attention, rather marked attention. One night he was out 
and returned home very late. He went into his house and found 
the front parlor brilliantly illluminated and the lights burning and 
the folding doors between that room and the other closed. He 
opened these doors and, as he did so, this officer jumped up from 
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beside his wife on the sofa where they had been sitting, and in that 
room there was no light. He started to go upstairs and this 
451. man went out of the house. He told me that from — day 
until the time of thisconversation he had never occupied the 
same apartments with his wife, and that he had always suspected her 
fidelity ; that they had come to Washington to live and had lived 
in the same house, but not as man and wife, and that finally his wife 
had deserted him. He said that they were in society here, and that 
he offered no remonstrance with his wife on account of his daughter 
and on account of the notoriety if would bring him into, as he was 
a prominent army officer. He said le wentas far as New York with 
her in order to prevent the matter from getting into the papers. 
She had told him that she intended to leave him and she really left 
without any consent of his. She said she had made up her mind 
to go and he offered no resistance. She told him that she had left 
him for good. He was a deserted man and a very unhappy man. 
Q. State, as near as you can, when Major Nickerson first told you 
that the complainant was in Europe. 
A. On the day that I was sent for. 
(. Will you give the date? 
A. I cannot give the date. 
~ Approximate it. 
bo2 . It was about four months after I first met him; [ think 
it was some time during the year 1880, after Garfield was in- 
augurate dd. 
(. About four months after Mr. Garfield Was inaugurated you had 
the above conversation with him ? 
A. Yes, sir. 
Q. Do you know when he filed his libel for divorce in Philadel- 
phia ? 
A. No, sir; the papers will show. 
Q. Have you any recollection as to the time? 
A. No, sir; I havea poor memory for dates. 
Q. Can you tell when the decree of divorce was obtained ? 
A. In the usual time after the bill was filed, according to the regu- 
lar legal process. 
(). Do you know what that time was in Philadelphia ? 
A. No, sir; I do not. 
(). You don’t know, then, as to the dates when the petition was 
filed nor when the decree was obtained ” 
A. No, sir: nor when Mrs. Nickerson came back, nor when the 
divorce was set aside. 
Q. Do you know on what grounds the decree of divorce was set 
aside ? 
A. I do not, sir; I never read the bill, nor any of the pleadings 
in the case. 
453 Q. Do you know how long it was after the divorce was 
granted that Major Nickerson married Miss Carter 
A. I don’t know how long it was, sir, but it was not tl 
Q. You have said that you saw them in Baltimore on the day of 
the marriage ? 
23—831 
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AL. Zen, or. 
(. Where did you meet them ” 
\. At the depot. 

). At whose request did you meet them there ” 
A. At the request of Major Nickerson 

J. For what purpose ” 

A. To witness the marriage as a friend. 


Q. When did he request you to go to Baltimore for the purpose of 


witnessing the marriage? 

A. He told me the day before. I very often go to Baltimore. 1 
met him at the train, and rode up in the hack to the rector’s resi- 
dence, witnessed the marriage, and came back with them. I sepa- 
rated from them at the Pennsylvania depot. 

Q. When did you execute the deed for the house, No. 7 Dupont 
Circle, to Miss Carter ? 

A. The day before he left the cits 

Q. Do you know when that was” 

A. No, sir; it was the day after the deed was written; the deed 
will show it. 

(). To whom did you deliver the deed ? 
454 A. I delivered it to the grantee 
(). ‘To Miss Carter ? 

A. Yes, sir. 

(. Where did you see her? 

A. I don’t remember. 

Q. Did you go to her house and deliver it to her? 

A. I don’t remember; I may have done so. After he left I was 
frequently at her house and she was frequently at my office. 

Q. You are not positive, then, whether you delivered the deed to 
her before he left or after he left ? 

A. No, sir; but I think it was after he left. I think I delivered 
it a day or two after he left. | 

Q. When did you hear Major Nickerson say that he had sent 
money to his child” 

A. At the time he informed me about his troubles. I asked him 
where his wife had gone, and he said that she had sailed from New 
York for Europe, and that she was then in Germany, where she was 
at the time the deed was executed conveying the property to Mrs. 
Turner as trustee. I asked him what part of Europe, and he said 
in Germany, and that he had been in the habit of sending money 
to her for the benefit of his daughter, and that inasmuch as she had 

. no means of support he sent his daughter a liberal amount. 

455 He said that he would have made some objections to his 

daughter being with the wife, but for her own sake, as she 

knew nothing about any trouble between them, it was his purpose 

never to let her know.. He said that he did not question her love 
for his child and that he gave her a liberal allowanee. 

Q. You did not know, then, that at time he was remitting money, 
in cash and by draft, solely and directly to his wife? 
A. No, sir; I never saw him send a dreft in mv life. 

Q. You say that you refused to allow the check to be paid to 
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Major Nickerson until the deed was returned to Europe that was 
sent there to be signed by Mrs. Nickerson ; to what cheek did you 
refer, and what was the amount of it, and upon what bank was it 
pavable? 

A. It was a check drawn by Mrs. Susan A. Turner, trustee for 
Mrs. William B. Matthews. The check was drawn on the banking 
house of. ( ‘onway and Garnet, of Fredericksburg, and it was for the 
cash payment that | made Major Nickerson on the property No. 
L497 Rhode Island avenue. 

(). Had that check any reference Lo the purchase of house No. 7 
Dupont Circle ? 

A. No. sir: that happened a long time before this divorcee, 
456 and a long time before I saw Miss Carter, and before the pur- 
chase of the property on Dupont (Circle was ever thought of. 

Q. I understood you to say in ehief that you did not know Major 
Nickerson was married until the negotiations took place about a 
house. Did you mean the house No. 7 Dupont Cirele or the other 
property ? 

A. I mean the house on Rhode Island avenue 

Q). At the time of the purchase of the house on Rhode Island 
avenue you learned that he had a wife”? 

A. Yes, sir. He may have told me so before. 

Q. And it was not at the conversation that you had with him in 
the Department that you learned for the first time that he had-a 
wife? . 

A. No, sir. The deeds themselves show that one was made a 
long time before the other. I do not charge my memory with these 
things. 

Q. You have stated that the reason Major Nickerson placed the 
property No. 7 Dupont Cirele in your name in trust was because 
he expected to go West ? 

A. Yes, sir. 

Q. Have you any information about that except what he told 
you ? 

A. No, sir. 

Q. Did he go West ” 
157 A. No, sir; he made application to be put on the retired 
list, which he would not have done but for the fact that he 
would have been required to go West. That brought it about. 

Q. Do you mean to say that if they had not sent him West he 
would not have asked to be put on the retired list? 

A. It is just the reverse. I mean to say that buat for the fact of 
his having been ordered West he would not have made application 
to be placed on the retired list. 

Q. Then the fact that he was ordered West caused him to make 
application to be placed on the retired list? 

A. Yes, sir; he did so because he thought his health was too delli- 
cate to stand the hardships. 

Q. How do vou reconcile the fact, then, that Major Nickerson 
caused the property No. 7 Dupont Circle to be conveyed to you in 


180 EMMA-C. D. NICKERSON Vs. 


trust because he expected to go West, and when he was ordered to 
go West he applied to be placed on the retired list? 

A. It is easily done, sir. That was before he had made up his 
mind to put in an application to be retired. He thought at first, 
when he was ordered there, that he would have to go and that he 

would go because his pay was larger. He was somewhat in- 
458 clined at that time to go, but after awhile he changed his 
mind. I don’t know what caused the change 

Q. Have you ever met the complainant ? 

A. Never, in my life, sir; | would not know her if I was to see 
her at this minute. 

Q. Do you know anything about her at all, of your own personal 
knowledge ? 

A. Nothing at ali, sir; I don’t know any of her friends either. 

Q. Were you a witness for Major Nickerson in the divorce suit in 
Philadelphia ? 

A. I think my deposition was taken, but it was not material. 

Q. Was it taken here or in Phil: adel phia ? 

A. I think it was taken here, but [ am not certain. [ know that 
all I testified to was hearsay ; it was what I had heard from him; | 
knew nothing of my own knowledge; my deposition had no weight 
its principal object was as to its character, [expect ; I had the highest 
opinion of him asa man; I have never known a man with whom 
I had more pleasant relations. 

Q. Have you seen or heard from Major Nickerson within the last 
thirty days? 

A. No, sir; not within the last vear. 

Q. You state in your examination-in-chief that when this prop- 

erty, No.7 Dupont Circle, was purchased, Major Nickerson had 
459 all his money invested in stock ; state what kind of stocks and 
how much money he had invested in them at that time. 

A. I have not theslightest idea, sir; | neversaw any of his stocks; 
I never saw his bank account, and don’t know where he kept his 

account nor where his stocks were or anything about it except what 
I heard from him. 

Q. Then when you stated that all his money was invested in stocks 
you meant that you had simply heard it from him ? 

A. Yes, sir. 

Q. And you knew nothing about it yourself? 

A. Nothing at all, sir. 

Q. Did he speak to you frequently between June 1, 1881, and June 
2, 1883, of his various speculations ? 

A. He frequently spoke to me of losses ; he never said where they 
occurred ; he simply spoke of losses having occurred in stocks. 

Q. Did he state the character of his specul: itions ? 

A. He did not; I think, though, that he dealt in some matters 
through Bateman «& Co. 

Q. Did he also deal through Middleton & Co. ‘ 

A. Perhaps he did. 

Q. Do you know through what bank the check passed in payment 
for the property No. 7 Dupont Circle ? 
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A. I do not know. 
160 (. Did you not see it? 

A. I may have seen it, but I don’t remember ; I don’t think 
I did see it. 

Q. Do you know who were the members of the various pools and 
syndicates engaged in stock speculations with Major Nickerson ? 

A. No, sir; I don’t know; I think he was engaged in some mat- 
ters with General Swaim ; they were very often together; I am not 
certain about that. 

®. Do vou know the amount of Major Nickerson’s investments 
and how large the gain or loss by any or all of these speculations ? 

A. I never heard him make any statement in my life as to the 
amount of money lost or when or where it was invested, or anything 
of the kind; the only thing I ever heard him say was that he was 
an unfortunate speculator, but that he liked the excitement and he 
had lost pretty heavily. I advised him to withdraw from specula- 
tions and invest his money in real estate. I told him if [had money 
[ would put it into real estate in Washington; that property was 
booming here, and that he might buy anywhere, and that in a few 

years, in my estimation, he would make a good thing of it. 
46] Q. Do you know where he received his money with which 
he speculated in stocks ? 

A. I have no idea; I presume he made it. 

Q. Did he ever tell you where he got it” 

A. No, sir; but from the manner in which he talked I presumed 
it was his own money; I supposed that he saved it from his salary; 
he had a good salary, and could have saved several thousand dol- 
lars. 

Q. What was his salary a year” 

A. About $4,500.00, besides allowance for servants and a couple 
of horses, and all that sort of thing, which he never spent; he took 
it in eash; I suppose he had an income of $5,000.00 a year, and his 
expenses were not over $2,500.00. 

Q. All the testimony that you have given touching the stock 
speculations of Major Nickerson and the amount he had invested 
was derived from what he told you, and yet he never told vou from 
what source he received the money nor how much he had invested. 

A. No, sir; for [ never invited confidence from him except what 
he gave me. : 

Q. Mr. Matthews, did you draw this answer yourself? 

A. No, sir; I read it and signed it; [think [drew a rough answer 

in the first place and it was put in proper form ; the phrase- 
462 ology is somewhat different here from what it is In my own 

State, and | think I submitted an informal answer and it was 
transcribed and submitted to me and I read it and swore to it. 


Redirect examination by Mr. RoBinson : 


(). I think you stated that you were not positive as to the time of 
the delivery of the deed to Mrs. Carter; whether or not it was on 
the evening Major Nickerson left? 
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A. Iam not; it may have been one time or the other; [ don’t 
know which; it may have been the day it was executed, so far as | 
know. 

Q. You said something about Major Nickerson being in delicate 
health and that was the reason why he asked to be put on the re- 
tired list; did you know anything about his being subject to sudden 
attacks ? 

A. Yes; he had them constantly, and he had very severe attacks. 

@. Can you give us an idea as to the character of these attacks? 

A. It was caused by some heart troubie. His heart had been 
pierced by a minnie ball—pierced in more than one place—and there 

was a depression right over his heart that you could almost 
463 get your hand into, and that was the cause of his trouble. 

He suffered from difficulty in breathing, &e. These attacks 
were very dangerous and alarming, and his death was likely to oceur 
at any time, as his physicians informed him. 

Q. Was that the state of his health from the time you first knew 
him ? 

A. Yes, sir. 

Recross by Mr. JoHNsTON 

Q. You never saw Major Nickerson anywhere outside of the De- 
partment, did you ? 

A. Yes, sir; [I have met him on the street 

Q. You never met him at any house? 

A. No; I had a supper with him one night, I think, at Welcker’s, 
perhaps. 

Q. Do you know of his having one of these attacks between Au- 
gust, 1880, and January, 1882, while on a visit to Mrs. Carter’s 
house, and that he sent for his servant man John ? 

A. I went there on one occasion—I think it was between these 
dates—when he was attacked in that way. 

®. At Mrs. Carter’s? 

A. Yes, sir; upstairs, in the third story. I went there at one 
time when he had such an attack and John came for him. 

Q. Did you hear any conversation between John and Major 

Nickerson ? 
464 A. No, sir; none at all. 
By Mr. Rosprnson : 

Q. These attacks came on very suddenly, did they not? 

A. Instantaneously. 

Q. He would recover from them quickly, would he not ? 

A. Yes, sir; I was surprised at the rapidity with which he would 
recover. 

By Mr. JoHNstTon : 
Q. Did he use a great deal of opium ? 
A. I don’t know whether he used it at all. He used to sit up 


nearly every night. 
WM. B. MATTHEWS. 


Adjourned subject to agreement. 
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Met pursuant to agreement. 

Present, on behalf of the complainant, Mr. Johnson ; present, on 
behalf of the defendant, Mr. Robinson. 

Counsel for the defendant offers in evidence a deed of trust from 
Alfred C. Girard et ux. to James E. Fitch, recorded in liber No. 
916, folio 189, et seg., one of the land records for the District of Co- 

lum bia. 
465 A certified copy of said deed is hereto attached and marked 
Exhibit W. H.S. No. 1. 

Counsel for the defendant offers in evidence a deed from Alfred 
©. Girard et ux. to Azor H. Nickerson. Said deed is recorded in 
liber No. 941, folio 219, et seq., one of the land records for the Dis- 
trict of Columbia. 

A certified copy of said deed is hereto attached and marked Ex- 
hibit W. H. S. No. 2. 

Counsel for the defendant offers in evidence a deed from A. H. 
Nickerson et ux.to Susan A. Turner. Said deed is recorded in liber 
No. 989, folio 487, et seg., one of the land records for the District of 
Columbia. 

A certified copy of said deed is hereto attached and marked Ex- 
hibit W. H. S. No. 3. 

The introduction of all the above-mentioned deeds in evidence is 
objected. to by counsel for the complainant on the ground that they 
are incompetent and immaterial. 

Counsel for the defendant offers in evidence a stipulation of coun- 
sel as to the admission in evidence of the status statute of frauds in 
Oregon. Said stipulation is hereto attached and marked Exhibit 


W. H. S. No. 4. ‘ 


[t is in the words and figures following, to wit: 


466 Exuipit W. H.S. No. 1. 


First. Alfred G. Girard et ux. to James E. Fitch et al. Recorded 
June 23, 1879, 1.40 p. m., Liber No. 916, folio 189, et seq. 


This indenture, made this sixth day of March, in the year of our Lord 
one thousand eight hundred and seventy-nine, between Alfred C. 
Girard, of the United States Army, and Annie R. Girard, his wife, 
of the first part, and James E. Fitch and Robert C. Fox, of Wash- 
ington city, District of Columbia, trustees, of the second part. 


Whereas the said Alfred C. Girard, being justly indebted unto 
Matthew Bryan, of Washington city, District of Columbia, in the 
full sum of three thousand dollars ($3,000), being for the deferred 
payments in the purchase of the piece or parcel of land hereinafter 
described, for which he had made, signed, and delivered to the said 
Matthew Bryan his six certain promissory notes, of even date with 
these presents, each for the sum of five hundred dollars ($500), and 
payable, respectively, in one (1), two (2), three (3), four (4), five (5), 
and six (6) years after date to the order of said Matthew Bryan, with 


1S4 EMMA C. D. NICKERSON VS. 


interest until paid, at the rate of eight (8) per cent. annum, 
467 payable semi-annually ; and whereas the said parties of the 

first part, being desirous to secure the full and prompt payment 
of said notes, together, with the several installments of interest thereon, 
us they, respectively, become due and payabl 

Now, therefore, this indenture witnesseth: That the said parties 
of the first part, for and in consideration of the premises aforesaid, 
and, further, the suin of one dollar in lawful money of the United 
States to them in hand paid by the said parties of the second part at 
and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, buave oranted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and do by these presents 
grant, bargain, sell, alien, enfeoff, release, and CONnVECY, unto the said 
parties of the second part, their heirs and assigns, and the survivor 
of them, his heirs and assigns, all that certain piece or parcel of land 
and premises situate and being in the city of Washington, District 
of Columbia, and known and distinguished as lot “A” (see Liber 
R. W., fol. 44) of IK. A. Woodward’s subdivision of lot numbered 
thirty-eight (38), in square numbered two hundred and_ ten (210), 

in George W. Riggs’ subdivision of said square, as the same 
468 is recorded in the otfice of the surveyor of the District of 

Columbia, together with all the improvements, ways, ease- 
ments, rights, privileges, and appurtenances to the same belonging 
or in anywise appertaining, and all the estate, right, title, interest, 
and claim, either at law or in equity or ortherwise however, of the 
said parties of the first part of, in, to, or out of the said described 
real estate and premises : 

To have*and to hold the said described real estate and premises 
and appurtenances unto and to the use of the said parties of the 
second part, their heirs and assigns, and the survivor of them, his 
his heirs and assigns, in and upon the trusts, nevertheless, herein- 
afier mentioned and declared—that is, in trust to permit the said par- 
ties of the first part, their heirs or assigns, to use and occupy the said 
described premises, and the rents, issues, and profits thereof to take, 
have, and apply to and for their sole use and benefit until default 
be made in the payment of said notes or interest thereon, or any 
proper cost, charge, commission, half commission, or expense in and 
about the same. And, upon the full payment of all of said notes 
and the interest thereon, and all other proper costs, charges, commis- 

sions, half commissions, and expenses, at any time before the 
469 _ salue hereinafter provided for, to release and reconvey the 

said described premises unto the said Alfred C. Girard, his 
heirs or assigns, at his or their cost, and upon the further trust 
that upon default being made in the payment of the said notes or 
either of them, orany installment of interest thereon, or any proper 
cost, charge, commission, half commission, or expense in and about 
the same, then and at any time thereafter to sell the said described 
real estate and premises at public auction, upon such terms and con- 
ditions and at such time and place and after such previous public ad- 
vertisement as the said parties of the second part, their heirs, or the 
trustee acting in the execution of this trust, shall deem advaunta- 
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geous and proper, and to convey the same in fee simple to and at 
the cost of the purchaser or purchasers thereof, who shall not be re- 
quired to see to the application of the purchase-money ; and of the 
proceeds of the said sale or sales, first, to pay all proper costs, charges, 
and expenses, and to retain as compensation a commission of five 
per cent. on the amount of the said sale or sales; secondly, to pay 
whatever may then remain unpaid of the said notes and the 
interest thereon, whether the same shall be due or not; and, 
470 Jastly, to pay the remainder, if any, to the said Alfred C. 
Girard, his executors, administrators, or assigns. 

And the said parties of the first part do hereby agree, at their own 
cost, during all the time wherein any part of the matter hereby se- 
cured shall be unpaid or unsettled, to pay all taxes and assessments 
on said premises when due and to keep the said improvements iIn- 
sured against fire in the name and to the satisfaction of said parties 
of the second part, who shall pay whatever may be received there- 
from to the payment of the matter hereby secured, whether due or 
not; and that upon any default or neglect to so pay said taxes and 
assessments or to so Insure, any party secured hereby may pay said 
taxes and assessments or may have said improvements insured, and 
the expense thereof shall be charged — hereby secured and bear like 
interest as the matter secured; and it is expressly provided that if 
said property shall be advertised for sale under the provisions of 
this deed and not sold, then the said trustee shall be entitled to one- 
half the commission above provided, to be computed on the amount 
of the debt hereby secured, and the same is hereby secured. 

In testimony whereof the said parties of the first part have here- 
unto set their hands and seals on the day and year first hereinbefore 

written. 
471 ALFRED C. GIRARD. SEAL. 
Mrs. ANNIE R. GIRARD a 


Signed, sealed, and delivered in the presence of— 
GEO. GIBSON, 
CHAS. G. LYMAN. 


TERRITORY OF MONTANA, ) ; 
County of Custer, he : 


I, G. M. Miles, a notary public in and for said county, in said 
Territory, do hereby certify that Alfred C. Girard, of the United 
States Army, and Annie R. Girard, his wife, parties to a certain 
deed bearing date on the sixth day of March, A. D. 1879, and hereto 
annexed, personally appeared before me, in said county, the said 
Alfred C. Girard and Annie R. Girard, his wife, being personally 
well known to me to be the persons who executed the said deed, and 
acknowledged the same to be theiract and deed ; and the said Annie 
R. Girard, being by me examined privily and apart from her hus- 
band, and having the deed aforesaid fully explained to her, ac- 
knowledged the same to be her act and deed, and declared that she 
24—881 
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had willingly signed, sealed, and delivered the same, and that she 
wished not to retract it. | 
Given under my hand and my notary seal this first day of April, 
A. D. 1879. ie 
[ NOTARIAL SEAL. | G. M. MILES, | 
Notary Public. 


472 TERRITORY OF MONTANA, Bs 
County of Custer, 


I hereby certify that G. M. Miles is a regularly appointed and 
qualified notary public in and for the Territory and county aforesaid. 
; A. CAUMCHAD, 
Probate Judge & ex Officio Clerk 


TERRITORY OF Montana, | .. 
County of Custer, ie 


I, A. Caumchad, probate judge and ex officio clerk Custer county: 
Montana Territory, do hereby certify that G. M. Miles, whose name 
is subscribed to the certificate of the proof of acknowledgment of 
the annexed instrument and therein written, was at the time of 
taking such proof and acknowledgement a notary public in and for 
the county of Custer, Territory of Montana, and duly authorized to 
take the same; and, further, that I am well acquainted with the 
handwriting of such notary and verily believe that the signature 
to the said certificate of proof of acknowledgement is genuine. | 
further certify that said instrument is executed and acknowledged 
according to the laws of the Territory of Montana. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court the 11th day of June, 1879. 

[COURT SEAL. | A. CAUMCHAD, 
Probate Judge N ex Officio Cle rk 


A473 Exuipir W.H.S. No. 2 


Deed. Alfred C. Girard et wxe.to Azor H. Nickerson. Recorded 
May ith, 1880, 11.20 a. m., Liber No. 941, folio 219, et s q. 


This indenture, made this seventh day of April, in the year of our 
Lord one thousand eight hundred and eighty, between Alfred C. 
Girard, of the United States Army, and Annie R. Girard, his wife, 
of the first part, and Azor H. Nickerson, of the United States Army, 
of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of forty-one hundred & fifty ($4,150) dollars, current 
money of the United States, to them in hand paid by the said party 
of the second part, the receipt of which, before the ensealing and 
delivery of these presents, is hereby acknowledged, have granted, 
bargained, and sold, aliened, conveyed, and confirmed, and by these 
presents do grant, bargain, and sell, alien, enfeoff, convey, and con- 
firm, unto and to the use of the said party of the second part, his 
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heirs and assigns, all that certain piece or parcel of land and premises 
situate and being in the city of Washington, District of Columbia, 
and known and distinguished as lot “A” (see Liber “ R. W.,” fol. 44) 

of E. A. Woodward’s subdivision of lot numbered thirty-eight 
474 (38), in square numbered two hundred and ten (210), in 

George W. Riggs’ subdivision of said square, as the same Is 
recorded in the office of the surveyor of the District of Columbia, 
subject, however, to the payment of 5 notes of $590 each, dated 
March 6th, 1879, payable, respectively, in 2, 3, 4,5, & 6 years after 
date, with interest at 8 per cent. per annam, and secured by deed of 
trust, duly recorded in Liber No. 916, folio 189, et seq., one of the 
land records for the District of Columbia, the said indebtedness 
forming a part of the consideration heretofore named and being 
assumed by the party of the second part, in evidence of which he 
hath set his hand to these presents, together with the rights, ease- 
ments, privileges, and appurtenances to the same belonging or in- 
uunyvwise thereto appertaining : 

To have and to hold the said land and premises, with the appurte- 
nancesjand hereditaments to the same belonging, unto and to the only 
use and benefit of said party of the second part, his heirs and assigns. 
And the said parties of the first part, for themselves, their heirs, ex- 
ecutors, and administrators, do hereby covenant with said party of 
the second part, his heirs and ‘sslgns, that the said hereinabove de- 

scribed land and premises, with the appurtenances, unto said 
'7>)~—so party of the second part, his heirs and asssigns, from and 

against all persons claiming by, through, or under said 
parties of the first part as their heirs and assigns or any one of them 
the said parties of the first part and their heirs shall and will for- 
ever warrant and defend by these presents; and, further, that any 
act or deed deemed by counsel learned in the law requisite and nec- 
essary the more perfectly to assure unto said party of the second 
part, lis heirs and assigns, the said land and premises hereinabove 
granted the said parties of the first part and their heirs shall and 
will at all times, at the cost of the person requesting the same, do 
perform, execute, and deliver. 

[nu testimony whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 

A. C. GIRARD. SEAL. 
ANNIE R. GIRARD. [seat.} 
A. H. NICKERSON. — [SsEAL.] 


Signed, sealed, and delivered in presence of—as to Annie R. Girard 
& A. H. Nickerson— 
JAMES E. FITCH 


As to A. C. Girard 


Witness: 
G. M. MILES. 
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District OF COLUMBIA, 


Pre 
County of Washington, { fo wit: 


476 & 477 =I1,James E. Fitch, a notary public in and for the 
county and District aforesaid, do hereby certify that 
Annie R. Girard, wife of Alfred C. Girard, party to a certain deed 
bearing date on the seventh day of April, A. D. 1880, and hereto 
annexed, personally appeared before me, in the District aforesaid, 
the said Annie R. Girard being personally well known to me to be 
the person who executed the said deed, and acknowledged the same 
to be her act and deed; and said Annie R. Girard, being by me ex- 
amined privily and apart from her husband and having the deed 
aforesaid fully explained to her by me, acknowledged the same to 
be her act and deed, and declared that she had willingly signed, 
sealed, and delivered the same, and that she wished not to retract it. 
Given under my hand and notarial seal this tenth day of April, 
A. D. 1880. 
[ NOTARIAL SEAL. | JAMES E. FITCH, 
Notary Public. 
TERRITORY OF MonTANA, | . 
County of Custer, . | _ 


I, George M. Miles, a notary public in and for said county, 

478 _insaid Territory, do hereby certify that Alfred C. Girard, party 

to a certain deed bearing date on the seventh day of April, 

A. D. 1880, personally appeared before me in said county, the said 

Alfred C. Girard being personally well known to me to be the per- 

son who executed the said deed, and acknowledged the same to be 
his act and deed. 

Given under my hand and my notarial seal this 24th day of 
April, A. D. 1880. 

[ NOTARIAL SEAL. | , G. M. MILES, 
Notary Public, Montana 


TERRITORY OF MontTANA, County of Custer 


[, W. W. Carland, dep. clerk distr. court, Custer county, M. T., do 
hereby certify that G. M. Miles, whose names is subscribed to the 
certificate of the proof of acknowledgment of the annexed instru- 
ment and written thereon, was, at the time of taking such proof and 
acknowledgment, a notary public in and for the county of Custer, 
Territory of Montana, and duly authorized to take the same; and, 
further, that I am well acquainted with the handwriting of such 
notary and verily believe that the signature to the said certificate 

of proof as acknowledgment is genuine. I further certify 
479 that said instrument is executed and acknowledged accord- 
ing to the laws of the Territory of Montana. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court the 24th day of April, A. D. 1880. 

[COURT SEAL. ] W. W. CAILAND, 
Deputy Clerk of the District Court, 1st Judicial 
District of Montana, in and for Custer County. 
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Exuisit W. H.S. No. 38. 


Deed. <A. H. Nickerson ef ux. to Susan A. Turner. Recorded Jan- 
uary 4th, A. D. 1882, 12.45 p. m., liber No. 989, folio 487 et seq. 


This indenture, made this 14th day of November, 1881, between 
Azor H. Nickerson and Emma Derby Nickerson, his wife, parties of 
the first part, and Susan A. Turner, trustee, under the will of Caro- 
linus Turner, dee’d, party of the second part, witnesseth: 

That the said parties of the first part, for and in consideration of 
the sum of forty-six hundred and fifty dollars to them im hand paid 
and provided for as hereinafter stated, the receipt of which, before 

the ensealirng and delivery of these presents, is hereby ac- 
iSO) =o knowledged, has granted, bargained, and sold, aliened, con- 

veyed, and confirmed, and by these presents do grant, bargain, 
and sell, alien, enfeolf, convey, and confirm, unto and to the use of 
the said party of the second part and her successors “all that cer- 
tain piece or parcel of land and premises situate and being in the 
city of Washington, District of Columbia, and known and dis- 
tinguished as lot A of E. A. Woodward’s subdivision of lot 38, in 
square No. 210, in George W. Riggs’ subdivision of said square on 
Rhode Island avenue, in said city of Washington, between 14 & 
loth streets (the house on said property being numbered 1457), to- 
gether with the rights, easements, privileges, and appurtenances to 
the same belonging or in anywise appertaining, said lot fronting on 
Rhode Island avenue 22 feet and running west 100 feet by parallel 
lines to ar alley ;” 

To have and to hold the said land and premises, with the appurte- 
nances and hereditaments to the same belonging, unto and to the only 
use and benefit of the said Susan A. Turner, trustee, as aforesaid, and 
her successors, In trust for the sole and separate use and benefit of 

Alice P. Matthews, wife of Wm. B. Matthews, free from the 
iS] —s costs, debts, and liabilities of her present orany future husband 

for her life, to be enjoyed by said Alice in such way as to the 
suid trustee shall seem best, but said Alice to have no power to sell, 
bind, pledge, or dispose of in any way the rents, issues, and profits 
of the same before they shall have accrued and become due, and 
after the death of the said Alice, should she die leaving children or 
the descendants of children, then for the benefit of sueb children then 
living and the descendants of those dead, her stirpes; and should 
said Alice die, her husband surviving, leaving neither children nor 
descendants, then, for the benefit of said husband for his hfe, and at 
his death or at the death of said Alice, she having survived her 
husband, leaving neither children nor descendants, to go and pass 
to the children of said Carolinus Turner, then living and the de- 
scendants of those dead, her stripes, according to the will of said Caro- 
linus Turner, dee’d. The consideration above referred to is as fol- 
lows: The payment to said parties of the first part of twenty-six 
hundred and fifty dollars and the assumption by the party of the 
second part of a lien of two thousand dollars, secured by deed 
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482 of trust on said property given by Alfred C. Girard to James 
E. Fitch and Robert C. Fox, trustees, dated March 6th, 1879, 
and twice recorded in the land records of the District of Columbia, 
Washington city—first on April 21st, 1879, Liber 911, folio 219; 
second, June 23, 1879, Liber 916, folio 189—to secure Matthew Bryan 
a debt originally amounting to $3,000, now reduced to $2,000 by the 
payment of two of the notes therein secured; and the said parties 
of the first part hereby covenant with the said party of the second 
part, her successors aud assigns, that the said hereinabove-described 
lands and premises, with the appurtenances, unto the said party of 
the second part, her suecessors and assigns, from and against all 
persons claiming by, through, or under said parties of the first part, 
and all persons whomsoever, the said parties of the first part shall 
and will forever warrant and defend by these presents ; and, further, 
that any act or deed deemed by counsel learned in the law requisite 
and necessary the more perfectly to assure unto said party of the 
second part, her successors and assigns, the said land and premises 
hereinabove granted the said parties of the first part shall and will 
at all times, at the cost of the person requesting the same, do, 
483 perform, execute, and deliver; and the said parties of the first 
part further covenant unto and with the said party of the 
second part, her successors and assigus, that they are seized in fee 
of said land and premises, and have good right to convey the same; 
that said land and premises is freed from all incumbrances and 
liens thereon, whether for debts, taxes, or otherwise, except as herein- 
above stated. 

[n testimony whereof the said parties of the first part have here- 
unto set their hands and affixed their seals the day and year first 
above written. 

A. H. NICKERSON. [ SEAL, 
EMMA DERBY NICKERSON. a 
H. C. CORBIN, | 
JESSIE 8. CARMAN, 
Witnesses as to A. H. Nickerson. 


PAUL D. ,of Dresden, 
CARL SCHROEDER, of Dresden, 
As Witnesses. 


City oF WASHINGTON, 
ee ale > eS 
District of Columbia, | 


I, John E. Beal, a notary public in and for the district aforesaid, do 
hereby certify that on the twenty-third day of December, A. D. 1881, 
A. H. Nickerson, party to a certain deed, bearing date af the 14th 

day of November, A. D. 1881, and hereto annexed, personally 
484 appeared before me in the city aforesaid, the said A. H. Nick- 

erson being personally well known to me to be the person 
rs <r the said deed, and acknowledged the same to be his act 
and deed. 
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Given under my hand and notarial seal this twenty-third day of 
December, A. D. 188]. 
[NOTARIAL SEAL. | JOHN E. BEAL, 
: Notary Public. 


KINGDOM OF SAXONY, |»: |; 
: : » To wit: 
City of Dresden, | 
I, Jos. T. Mason, a United States consul in and for the city and 
kingdom aforesaid, do bereby certify that Emma Derby Nickerson, 
party to a certain deed, bearing date on the 14th day of November, 
A. D. 1881, and hereto annexed, personally appeared before me in 
the city aforesaid, the said Emma Derby Nickerson being personally 
well known to me to be the person who executed the said deed, and 
acknowledged the same to be her act and deed, and the said Emma 
Derby Nickerson, being by me examined privily and apart from her 
husband and having the deed aforesaid fully explained to 
i85~—s her _ by me, acknowledged the same to be her act and deed 
and declared that she had willingly signed, sealed, and de- 
livered the same and that she wished not to retract it. 
Given under my hand and official seal this 14th day of November, 
A. D. 1881. 
[ CONSULATE SEAL. | JOS. T. MASON, 
U.S. Consul 


Exunipir W. H. S. No. 4. 
Supreme Court of the District of Columbia. 


EuMa C. D. NIcKERSON 
's > iq. O27. 


is 


Azor H. Nickerson et al. } 


It is hereby stipulated that the statute of frauds in force in Oregon 
at the time of the transactions mentioned in the proceedings in this 
cause may be read from the printed volumes containing the laws of 
said State and that said statutes may be so read at the hearing hereof 
without further proof thereof with the same force and effect as if the 

same had been regularly proven as evidence in this cause. 
486 January 27, 1886. 
J. J. JOHNSON, 
Sol. for Complainaat. 
ENOCH TOTTEN, 
For A. H. N. 
District oF CoLUMBIA, rs 
County of Washington, { - 

I hereby certify that the foregoing depositions were taken down 
by me in short-hand at the times mentioned in the captions thereof 
and the same were by me transcribed; that the said witnesses read 
over and subscribed the said depositions; that the said witnesses 
were first duly sworn to testify to the truth, the whole truth, and 
nothing but the truth. 
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[ further certify that I am not of counsel nor in anywise inter- 


ested in the result of this suit. 
WM. HERBERT SMITH, 


Kraminne j" an (Chancery. 


F'ees—$30.00—paid by check of H. W. Garnett and Conway Rob- 


inson, for defendants. 
WM. H. SMITH, Lvaminer. 


487 Filed Apr. 19, 1886. R. J. Meigs, Clerk 
District or CoLuMBIA, Tee 
County of Washington, } re 


In the Supreme Court of the District of Columbia. In Equity 


NICKERSON 
rs Doc. No Q()? 7 


NICKERSON et al. } 


Be it remem bered that, atau examination of witnesses begun and 
held on the 14 day of May, A. D. 1885, and continued from time to 
time by adjournment until the expiration of the order to —, when 
the within depositions were taken, I, James O. Clephane, an exam- 
iner In chancery, did cause to be personally present at the place and 
time stated in said deposition, in the city of Washington, in said 
District, the within witnesses to testify on the part and behalf of the 
complainant in a certain cause now pending in the supreme court 
of the District of Columbia wherein Emma C. D. Nickerson is com- 
plainant; Azor H. Nickerson and one — defendant-. 

JAMES O. CLEPHANE, 


Kramine r un Chancery 


NICKERSON \ 
vs. | 

NICKERSON. | 
W asninaron, D. C., May 12, 1885. 


iquity 9027. 


You will please take notice that on Thursday, the 14 day ol 
May, 1885, at 12 m., at the office of Henry Wise Garnett, 416 Sth 
Sst. N. W., I will commence the taking of testimony for the com- 
plainaut in the above-entitied cause, and continue the same from 
day to day until said testimony is completed. 


JAMES O. CLEPHANE, Eeaminer. 


Col. Enoch Totten. 


i 
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In the Supreme Court of the District of Columbia. 


Emma C. D. NICKERSON 
Us. - Equity No. —. 
Azor H. Nickerson et al. 


W asHinetTon, D.C., May 14, 1885. 
Commission met pursuant to foregoing notice. 
Present: On behalf of the complainant, J. J. Johnson, Esq., and 
on behalf of the defendants, Enoch Totten, Esq., and Messrs. 
489 Garnett and Robinson. 


D position of Leaa D. Carter for ( omplatnant. 


Lena D. Carrer, being of lawful age and being by me first duly 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says: 


Examined by Mr. JOHNSON : 


(). Please state vour residence. 

A. I reside in Washington, D. C. 

Q. Please state if you are acquainted with Major A. H. Nickerson. 

A. lam. 

Q. Please state whether you were married to Major Nickerson at 
wey | time; and, if so, please give the date of such marr-age. 

. | was married to him on the 2nd day of April, 18853. 

"5 Please state if you know where Major Nickerson was on the 
fifth day of June, 1883. 

A. Ido not. I did not know where he was at that time. 

(. Was he in the city? 

A. Not to my knowledge. 
490 (). Please look at the paper I now hand you and state in 
whose handwriting it is, if you know 


(Handing witness paper filed with Major Nickerson’s deposition 
and marked Exhibit No. 1.) 

A. It is in my handwriting. 

Q. I hand you the envelope addressed to Major A. H. Nickerson ; 
tell me, if you please, in whose handwriting that 1s. 

A. That is in my handwriting. 

(). Be kind enough to look at a letter | now show you and state 
in whose handwriting it 1s. 

(Handing witness a letter.) 

A. That is my handwriting. 


(Counsel fur complainant offers the same in evidence, and it is 
marked Exhibit A, L. D. C.) 


The Witness: I would like to explain how I came to write that 
letter. | 


PET eS RT ERLE ese pane _ 
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Q. You have that privilege. 
A. In the latter part of May, 1882—I think about the 20th— 
Major Nickerson came to me and told me that he had instituted 
proceedings for divorce against the woman who was then his wife. 
He also went on to tell me that he had led a wretched and unhappy 

life since he had been married; that he had not been married 
491 to that woman for more than twelve hourse when he wished 

himself dead. He stated that be had heard, very shortly after 
his marriage to her, that she had been intriguing with a married 
man and that she had herself frequently declared to him that she 
married him simply asa matter of convenience; he said he regarded 
himself as entitled to this divorce; a few years after her marriage 
she had had an affair with a brother officer, and related the cireum- 


stances. He stated that he had returned to his home about half 


past eleven one night and found her in the back room, as I under- 
stood him, with some man, acting in a very suspicious manner. 
When spoken to by him on the subject she gave the explanation 
that he was teaching her how to waltz. In the summer of 1880 she 
had broken up his home and taken her child and, against his ex- 
pressed wish and without his consent, had gone to Europe to live; 
that they had separated months before she went abroad. In conse- 
quence of all this and his unhappy life with her he had concluded 
to file and had filed, some time previous to his telling me, proceed- 

ings for divorce, and that he intended to get a divorce whether 
492. Imarried himornot. He then went on to declare his attach- 

for me, and asked me if I would promise, when this divorce 
was obtained, to become his wife provided his statements to me 
proved to be true. Of course, in the same connection, many other 
things were said that it is not necessary to repeat here. Therefore, 
when I wrote the letter you have just shown me, I was writing to 
the gentleman | was engaged to and I intended to marry, provided 
his statements were sustained by the court granting a divorce in his 
favor. 

Cross-examination by Mr. GARNETT: 


Q. Please state where that letter came from. 

A. On the morning of the day on which it is dated I placed that 
letter, according to my present recollection, in a box with some jew- 
elry I had and put it in my drawer; that box, with the letter, jew- 
elry, and everything in it, was stolen some time during that day. I 
have been assured by Major Nickerson repeatedly that he never got 
or saw that letter. 

Q. Did you ever mail it yourself? 

A. I did not. 


493 Q. Do you notice that it is written in lead pencil and writ- 


ten on tissue paper ? 
A. Yes, sir. | 
Q. Was that in a proper state for mailing? 
A. No; it was not. I intended, if I sent that letter, to put it in 
another form altogether. 
Q. Was it in this envelope? 


| 
| 
> 


> - 


| 
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A. I directed an envelope and placed it in it, but I had not puta 
stamp on the envelope at the time. 

Q. I will ask you if you ever wrote to anybody upon leaves torn 
out of a letter-press copy book ? 


(Objected to by counsel for complainant as inadmissible.) 


A. No, sir. 

(). Then, as I understand you, you had drawn this draft in lead 
pencil and had directed an envelope to put the letter in when you 
should have prepared it in proper form for sending, but that you 
never did prepare it in proper shape; that you never mailed it your- 
self, and never saw this draft after placing it in that box ? 

A. No, sir; I never had an opportunity to copy this draft, as it 
was stolen the same day after I had placed it in the box where I 
kept my jewelry and other little things. 

(). Previous to the writing of that letter to Major Nicker- 
494 son who had informed you that Major Nickerson had insti- 
tuted proceedings for a divorce” 


(Objected to by counsel for complainant*as not res-onsive to any- 
thing brought out by the examination-in-chief and as being based 
simply on the voluntary explanation of the witness as to her reason 
for writing the letter.) 


A. He himself. 

Q. How long previous to the writing of this letter, which I see is 
dated June 5th, had he first informed you that he had instituted 
proceedings for divorce ? 

A. Some weeks before; I think about the 20th of May. 

(). L understood you to say that Major Nickerson informed you 
that he had never received this letter? 


(Objected to as hearsay evidence and inadmissible and as not 
being at all responsive to anything brought out in the examination- 
in-chief.) 


A. Major Nickerson told me repeatedly that he had never re- 
ceived this letter. 

(). | understood you to state that after making this draft of the 
letter in lead pencil, as you stated, you placed it in the box; what 
was in the box besides this letter? 

A. Some articles of jewelry, a gold glove-buttoner, a pair 
495 of euff buttons, and one or two other little things. I think, 
perhaps, an odd ear-ring. Little articles of that character. 

(). Where was ihe box ? 

A. Placed in my drawer in my room in the house where I was 
boarding at the time. 

Q. When did you look for that box after placing the letter in it? 

A. ‘The next morning. 

. What had become of it? 

A. It was gone then. I do not know what became of it. 

@. Do you know how it came to be gone? 
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A. I presume that the girl who waited upon the rooms stole that 
when she took a number of other articles from the house. 

Q. What became of the girl ? 

A. She was gone. 

Q. How soon after you had placed the letter in the box did she 
disappear ? 

A. She fixed up the rooms in the morning, and in the afternoon 
when she was sent on some errand by the lady of the house she was 
observed taking with her a basket, but which it was thought was to 
get the articles she had been sent for; it turned out, however, that 
she had placed a number of stolen things in that basket, and she 

never again made her appearance. 
496 Q. She then went away finally on the afternoon of that 
day ? 

A. Yes, sir. 

Q. Have you any knowledge of how the complainant in this case 
obtained possession of this letter? 

A.’ No, sir; I have not. 


(Counsel for complainant observes that there is no evidence to 
show that Mrs. Nickerson ever had it.) 


Q. In July, 1880, where were you ? 


(Objected to by counsel for complainant as not being responsive 
to the examination-in-chief.) 


A. I was at Fortress Monroe. 

Q. You have stated that at this interview on the 20th of May, 
when Major Nickerson first informed you that he had instituted pro- 
ceedings for divorce, he told you bis wife had gone to Europe against 
his will? 

(Objected to by counsel for complainant for the reasou as above 
stated.) 

A. Yes, sir. 

Q. Did you know about her going ? 


(Objected to by counsel for complainant for the reason stated 
above.) 


A. Not anything. 
Q. Previous to that time had you any knowledge of any in- 
497 tention on his part to institute any proceedings for divorce ? 


(Objected to by counsel for complainant as being manifestly in- 
competent and as not responsive to the examination-in-chief.) 


A. None whatever. 

Q. When you prepared this draft of this letter which has been 
introduced in evidence | understand that you had informed Major 
Nickerson a short time previous that if he maintained his divorce 
suit that you would then agree to marry him ? 

A. I did. 

Q. How long before the date of this letter did you say that was? 


| 
| 
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A. That was some weeks before; about the 20th of May. 

Q. Did you at any time assist in the divorce suit? 

(Objected to by counsel for the complainant as not being respon- 
sive to the examination-in-chief.) 

A. I did not; I did not have anything to do with it. 

(). I understand you to state that you prepared this lead-pencil 
draft as the draft of a letter which you subsequently intended to 
write? 

(Objected to by counsel for the complainant for the reason stated 
above.) 

A. Yes, sir; that is what I stated. 
498 Q. Did you at any time have any intention of sending this 
draft of the letter just as it was? 

(Objected to by counsel for complainant for the reason stated 
above.) 


A. I never did intend to send it in that condition. 

Q. Was that envelope sealed at the time you put it in your box? 

A. No, sir; it was not; it was open, but addressed. 

Q. And you put it in this envelope open ? 

A. Yes, sir; | had not the time then to make a copy of it, and I 
put it in there thinking I would do so afterwards. 

Q. When was the last time you saw it? 

A. It was on the morning of the 5th of June. 


Redirect examination by Mr. JoHNsToN : 


Q. Did you ever write any other letters to Major Nickerson in 
lead pencil ? 
A. No, sir; I did not. 
Q. That is the only one? 
I never wrote that letter to Major Nickerson in lead pencil. 
Q. Did you write him any in lead pencil? 


A. No, sir; nor any one else. 
LENA D. CARTER. 


Adjourned to meet on Friday, May 16th, at 4 o’clock p. m. 
JAMES O. CLEPHANE, Examiner. 


498} Exurpit “A,” L. D.C. 


My Dearest: Just thinking of the few miles that separate us 
makes me very sad and anxious. You cannot tell what a relief it 
is to me when I know you are safely back again. We can never be 
apart in this world, my beloved. I am sure it would kill both of us. 
tow little I ean do for you and how much you are always doing for 
me. One thing I can do, and that is to love you with all my heart 
and soul, and that I shall never cease to do in this or that other 
world. Really I love you more every day of my life, and you become 
more and more necessary to my very existence. I wish I could tell 
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you the tender feelings that fill and overflow my heart for you. 

Every beautiful sky I “look at, every flower I touch, every elevated 

sentence I read—in fact, ev erything brings the most exquisite 

thoughts to my mind of you, my hero, my lover. I am certain, dar- 

ling, that our life together will be a lovely one. I wish the time were 

now, It will be before very long; then let the world do what it will; 

it cannot take away our delight and happiness in each other. 
Truly, there is no pleasure in living forthe world. Those who 

499 have led such lives soon found it flat, stale, and unprofitable, ” 
but then it was too late to retract, and the tide of a pure life, 

not being taken at the flood, ebbs out and leaves their wrecked and 

ruined hope upon the other shore. Write me a long letter, now that 

I can keep your dear writing; it is such a comfort to me; and m: ny 

hours that would otherwise be so desolate are made endurable by 

the many assurances of your tender love and devotion to me that 

your letters are so full of. All this, tho’, is a poor compensation for 

the bodily presence, is it not? Ah! how I want you every minute; 

the time seems so long when you are away from ine. 

With a world of love and ten thousand kisses that I want to give 
in person, , 
I am yours forever, LENA D. CARTER. 


June 5th, 1882. 


ee 


(Subscription on envelope:) Major A. H. Nickerson, assistant 
adjutant gen., War Dep’t, city. -_ 


(Postage ag right-hand corner, and postmark Washington, 
June 5, 7 p. m., 1882, D. C.) 


500 Wasuinoton, D. C., May 16, 1885. 
NICKERSON vs. NICKERSON. 


Commission met pursuant to adjournment. 

Present: Counsel on either side. 

Owing to absence cf witness adjourned until Monday, May 18th, 
1885, to meet at the office of Messrs. Garnett and Robinson, in this 


city,.at one o’clock p. m. 
JAS. O. CLEPHANE, Examiner. 


W AsHINGTON, D. C., May 18, 1885. 
Commission met pursuant to adjournment. 
Present: Counsel on either side. 
The examination of witnesses on belialf of the complainant was 
proceeded with as follows: 


—_—— ee 


+ - 


AZOR H. NICKERSON ET AL. 199 


Deposition of George F. Green. 


GEORGE F. GREEN, being of lawful age and being by me first duly 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says: 


501 By Mr. JOHNSTON : 


(). Please state your residence and occupation. 

A. I reside on Georgetown Heights, and my business is that of a 
banker. 

Q. Were you at any time engaged with Middleton & Company ; 
and, if so, in what capacity ? 

A. I was engaged for about ten years with Middleton & Company 
in the capacity of a book-keeper. 

(). Please look at the account [ now hand you and state if that 
account is correctly taken from the books of Middleton & Company. 

A. This isa correct transcript from the books of Middleton & 
Company. 

Q. Did you compare it yourself ” 

A. Yes, sir. 

@. And made out the account? 

A. Yes, sir 

(Paper introduced in evidence and marked Exhibit B.) 

(Introduction of paper objected to by Mr. ‘Totten as being incom- 
petent, 1m material, and irrelevant.) 


Cross-examination by Mr. ‘Torren 


Q. Did you make that account out yourself? 
A. Yes, sir. 
502 Q. It is a correct transcript from the books? 
A. Yes, sir. 
q. And includes all the entries from the beginning to the end ? 
A. All the entries between those two dates of every description 
that enter into the account 


By Mr. GARNETT: 


(. Does this account run before and after these dates ? 
A. It is a full account between these dates. 
Q. But it is not a complete transcript of the account of Major 
Nickerson ? 
A. No, sir. 
GEO. F. GREEN. 


Sworn & subscribed to before me this 18th day of May, 1885. 
JAS. O. CLEPHANE, Examiner. 
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Deposition of Thomas Sheridan. 


THOMAS SHERIDAN, being of lawful age and being by me first duly 
sworn to tell the truth, the whole truth, and nothing but the truth 
touching the matter in controversy, deposes and says : 


503 By Mr. JOHNSTON: 


Q. Please state your residence and occupation. 

A. I reside at 759 S street, Washington, D. C., and am a clerk 
the War Department. 

Q. Are you acquainted with Major Nickerson ? 

A. Yes, sir. 

Q. State whether or not Major Nickerson purchased from you the 
house and lot known as No. 7 Dupont Circle. 

A. Yes, sir. 

Q. How did he pay you for it—by check or cash ? 

A. He paid me by check. 

Q. On what bank was the check made payable? 

A. To the best of my opinion it was Middleton’s, on F street. 

Q. What did you do with the check ? 

A. I deposited it in Riggs’ Bank. 

Q. Did you get the money on it? 

A. I deposited it there for safe keeping. I drew the money 
afterwards and used it. 

Q. How much did he pay you for the house and lot ? 


A. $8,380. 
THOS. SHERIDAN 
No cross-examination. 


Sworn and subscribed to before me this 18th day of May, 1885. 
JAS. O. CLEPHANE, Examiner. 


504 Deposition of John Finn. 


Joun Finn, being of lawful age and being by me first duly sworn 
to tell the truth, the whole truth, and nothing but the truth touch- 
ing the matter in controversy, deposes and says : 


By Mr. JoHNSON : 


Q. Please state your residence and occupation. 
A. I reside at 518 23rd street, Washington, D. C., and am a clerk 
in the War Department. 
. Are you acquainted with Major Nickerson ? 
Yes, sir. 
. How long have you known him? 
. Since 1861 ; somewhere about 1861 or 1862 
When did you first meet him? 
. In the field in Virginia, the 8th Ohio, and he served in my 
regiment during the war. 


POrPO>ro 
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Q. About what year did you meet him again when he was sta- 
tioned at the War Department? 
A. I met him when he was assigned there. I think it was some- 
where along about 1878 or 1879; 1879, 1 think. 
Q. Are yOu acquainted with Mrs. Nickerson, the first wife? 
505 A. I met her once, I believe. I met her two or three times; 
in fact, 1 know her by sight. [am not personally acquainted 
with her. 
Q. What were your duties at the War Department after Major 
Nickerson came there? 
A. I was a messenger. 
@. His messenger ? 
A. No, sir; General Ruggles’ messenger and General Breck’s when 
Nickerson firstcame there. 
Q. Was that anywhere near Major Nickerson’s room ? 
A. Yes, sir; right at his door; the two doors were opposite one 
another, and I was right at the two doors. 
Q. State whether or not you know whetheror not Miss Carter called 
there to see Major Nickerson while he was there. 
(Objected to by Mr. Totten as irrelevant and immaterial.) 


A. Yes, sir; Miss Carter called there at the office to see him. 
JOHN FINN. 


No cross-examination. 


Sworn and subscribed to before me this 18th day of May, A. D. 
L885 
JAS. O. CLEPHANE, Examiner. 


506 Adjourned to meet at the office of Mr. Garnett at half past 
12 to-morrow, Tuesday, May 19, 1585. 


[1 the Supreme Court of the District of Columbia. 
NICKERSON vs. NICKERSON. 


WasHinoton, D. C., May 19, 1885. 

(Commission met pursuant to adjournment. 

Present : Counsel on either side. 

Counsel for complainant states that as Mrs. Kenny, in her deposi- 
tion, refers to several letters in bis (Mr. Johnson’s) possession, and, 
among others, a letter from Major Nickerson to herself, he desires to 
say that he has made diligent search for all papers left with him by 
Mrs. Kenny or Mrs. Nickerson, and the only letter he finds of the 
character referred to by Mrs. Kenny is one dated Washington, Au- 
rust 2, 1881, which he offers in evidence and has the same marked 
Exhibit C, J. O. C. 

(The introduction of this letter is objected to by Messrs. Garnett 

and Totten, of counsel for defendants, on the ground of being 
507 incompetent, immaterial, and irrelevant, and also not prop- 
erly proven.) 
26—881 
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Counsel for complainant offers in evidence duly authenticated 
letter of Honorable John Hay, acting Secretary of State, introducing 
Mrs. Nickerson, the wife of Major Nickerson, United States Army, to 
the diplomatic and consular officers of the United States in Europe, 
together with the envelope. The paper is marked Exhibit D, J. 
QO. C. 

(Introduction of letter objected to by counsel for defendants on the 
ground of being incompetent, immaterial, and irrelevant, and also 
not properly proven and stating hearsay matter.) per 

Counsel for complainant next offers in evidence passport granted 
by State Department to Mrs. Nickerson, together with the envelope, 
and the same is marked Exhibit E, J. O. C. 

(Counsel for the defendants object to the introduction of the paper | 
on the ground of being incompetent, immaterial, and irrelevant, 
and also not properly proven.) 

Counsel for the complainant next offers in evidence duly certified 

copy of decree of divorce granted Azor H. Nickerson against ) 
508 Emma C. Nickerson in the court of common pleas No. 4 for 

the county of Philadelphia, and asks that the same be filed as - 
an exhibit. The same is marked Exhibit I, J. O. C. 

(Counsel for the defendants object to the introduction of the paper 
on the ground of being incompetent, immaterial, and irrelevant, 
and also as being only a part of a record.) 

Counsel for complainant next offers in evidence paper marked 
Exhibit E. D. N. No. 1,in equity cause No. 8612, docket 23, being the 4 
decree an-ulling the decree of divorce. He asks consent of the 
counsel for the defendants when lhe shall receive a certified copy of , 
suid decree to withdraw the present copy and substitute the certified 
one. The same is marked Exhibit G, J. O. ©. 

(Counsel for the defendants object to the introduction of either 
the present or certified copy on the ground of the paper being in- 
competent, iinmaterial, and irrelevant, and also being only part of | 
a record.) 

Counsel for the complainant asks the consent of the counsel for 
the defendants to file as soon as received, providing it be received | 
before closing his testimony, certified copy of the evidence of John 


Carpenter, taken in the divorce suit in Philadelphia; paper to be 
7 marked, when filed, Exhibit H, J. O. C. | 
509 (Counsel for the defendants state that that they will object : 


to the filing of any such paper on the ground of its being 
incompetent, immaterial, and irrelevant, and also only a part of 
record.) ° 
Counsel for the complainant offers in evidence and asks t).e same 
to be marked as an exhibit certified copy of the indictment in Phila- 
delphia against Azor H. Nickerson; paper marked Exhibit I, J. 
QO. C. 
(Objected to by counsel for defendants on the ground of being in- 
competent, immaterial, and irrelevant, and not being properly 
proven.) 


JAS. O. CLEPHANE, Examiner. 


, -~< 
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WAR DEPARTMENT, 
ADJUTANT GENERAL’S OFFICE, 
WASHINGTON, Aug. 2d, 1881 
Dean MamMa: Yours of the 24th is rec'd. You wrote me a long 
time since in regard to Mr. Bancroft’s letter to me, and I at once 
wrote him & I think received a reply in which he seemed vexed 
that you had written me about it. I cannot now recall all the cir- 


cumstances. I only know that I never intentionally left a matter of 


his unattended to. Ingratitude is not one of my numerous faults. 
[am and have been for a long time perfectly overwhelmed with 
writing; have had a long, hard, and troublesome year, and when | 
feel as | have do not care to write to any one. Of course, | wrote to 
Km. once or twice a week, but she complains that I do not tell her 
this & that. 

It is not my way. My embarrassments & troubles are my own. 
If she or my friend could help them I would let them know. They 
cannot, and when 1 know they cannot I must be allowed to fight 

them out in my own way. For Florence White’s, Mrs. Pal- 
511 = mer’s, and your own kindness Lam grateful; say so for me if 

you please. Emma isnowat Nordensy, as I presume she had 
advised you. 

[ am anxious for her to find a comfortable place and settle down ; 
have nothing to do but rest and recuperate ;-am expecting that she 
will do so when she leaves Nordensy. She thinks of going to Dres- 
den, and I presume, excepting the absence of her friends, she will be 
better off there. 

She does not seem to want to leave Crermany this Vear on account 
of Florence, and I think she is right. I prefer that they remain in 
Germany for two years before going to a French-speaking nation or 
where other than German is spoken. We have partly made up our 
minds that Florence, Italy, will be her next objective point. She 
may go there next spring, thus making her German stay only a year 
and a half. I don’t like to plan so far ahead, but she seems to like 
to do so. I do not know that I shall go abroad at all; that Is an- 
other thing I am uncertain about. I have not yet got away for my 
summer vacation (so necessary here), but shall go soon. 

Yours sincerely, A. H. NICKERSON. 

Kindness to all. 
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512 Ex. B, J. O. ©. 


Middleton & Co. in Account with A. H. Nickerson. 
Dr. Cr. 
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Ex. B, J. O. C—Continued. 


Middleton & Co. in Account with A. H. Nickerson. 


513 | 
1882 Forward ..... 22,701 41 | 1882. Forward __. 15,702 62 
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June 28 To balance due A. 


H. Nickerson _. $529 41 
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514 UnITED STATES OF AMERICA, 
DEPARTMENT OF STATE 
To all to whom these presents shall come, Greeting : 

I, the undersigned, Secretary of State of the United States of 
America, hereby request all whom it may concern to permit Mrs. 
Emma Derby Nickerson, wife of Major A. H. Nickerson, ass’t adj’t 
general U.S. Army, a citizen of the United States, accompanied by 
her minor daughter, safely and freely to pass, and in case of need to 
give her all lawful aid and protection. 

Given under my hand and the seal of the Department of State, at 
the city of Washington, the 8th day of July, in the year 1880, and 
of the Independence of the United States the one hundred & fifth 


(No. 17895.) WM. M. EVARTS 


Exuisit EK, J. O. C. 
Description. 


Age, 33 years ; stature, 5 feet 5? inches, Eng. ; forehead, medium ; 
eyes, brown; nose, straight, rather small; mouth, medium ; chin, 
ordinary ; hair, brown, slightly gray ; complexion, brunette; 

915 ~— face, square & thin. 


| Signature of the bearer 
ax. F.o. QO. C. 
Subpena Surlibel for Divorce 


[In the Court of Common Pleas No. 4 for the County of Philadelphia, 
of June Term, 1882. 


Azor H. NICKERSON ) 
versus . No. 45 
EMMA C. NICKERSON. } 


And now, the seventeenth day of March, anno Domini 1883, on 
motion of Messrs. Read and Pettit, Esquires, attorney-for the libellant, 
rule granted on respondent to show cause why divorce should not 
be granted, returnable the thirty-first Yay of March, A. D. 1883 

And on the seventeenth day of March, anno Domini 1883, the 
return of Henry Phillips Coleman, Esquire, examiner, of the depo- 
sitions of witnesses taken before him on the part of the libellant was 
presented and filed. 

Whereupon the court, on the thirty-first day of March, in 

516 ‘the year of our Lord one thousand eight hundred and eighty- 
three, after mature and solemn deliberation, being satisfied 
therewith, and proclamation being duly made for the respondent to 
come forth, and she not appearing, the court do order, adjudge, and 
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decree that the said Azor H. Nickerson, the libellant, be divorced 
and separated from the bond of matrimony contracted with the said 
Emma C. Nickerson, the respondent, and that all and every the 
duties ynd claims accruing to either of the said parties by reason of 
the said marr-age shall henceforth cease and determine. 


THE COMMONWEALTH OF PENNSYLVANIA, | 
. ° s s AS 
County of Philadelphia, j 


[, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the foregoing is a true 
copy of the decree in the cause wherein Azor H. Nickerson is libel- 
lantor plaintiff and Emma C. Nickerson is respondent or defendant, 
of June term, 1882, number 45, as full, entire complete, as the same 
remains on file in court of common pleas No. 4 for the county of 
Philadelphia in the case there stated. 

In testimony whereof I have hereunto set my hand and 
O17 affixed the seal of the said court this third day of May, in the 
year of our Lord one thousand eight hundred and eighty- 

three. WILLIAM B. MANN, 


Prothonotary. 
COUNTY OF PHILADELPHIA, 88: 


|, M. Russell Thayer, president judge of the court of common 
pleas No. 4 for the county of Philadelphia, do certify that the fore- 
going record and attestation made by William B. Mann, Esquire, 
prothonotary of the said court, whose name is thereto subscribed and 
seal of office affixed, are in due form and made by the proper officer. 

In testimony whereof I have hereunto set my hand this third 
day of May, in the year of our Lord one thousand eight hundred and 
eighty-three 

M. RUSSELL THAYER, 
Pres't Judge. 


COUNTY OF PHILADELPHIA, 88. 


1, William B: Mann, Esquire, prothonotary ofthe several courts 
of common pleas, numbers one, two,three, and four, respectively, for 
the county of Philadelphia, do certify that the Honorable M. Russell 

Thayer, by whom the foregoing attestation was made and 
51S whose name is thereto subscribed, was, at the time of 

making thereof and still is, president judge of the court of 
common pleas No. 4 for the county of Philadelphia, duly commis- 
sioned and sworn, to all whose acts as such full faith and credit 
are and ought to be given, as well in courts of judicature as else- 
where. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said courts this 3rd day of May, in the year of Lord 
one thousand eight hundred and eighty-three. 

WILLIAM B. MANN, 
Prothonotary. 
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Ex. G. No. 4,J. O.C. 


C. P. J. 82. 


NICKERSON } 
vs. . No. 45. 
NICKERSON. 


And now, June 9th, 1883, it is ordered, adjudged, and decreed that 
the order heretofore made in this case on the 3lst day of March, 
1883, making absolute the rule for a divorce be rescinded ; 
519 that the decree of divorce a vinculo matrimonii entered in this 
case be, and the same is, absolutely annulled, vacated, and 
set aside for fraud in procuring the same; that the libel filed in this 
case be dismissed, & that all costs be paid by the libellant. 
June 9, ’83. 


THE COMMONWEALTH OF PENNSYLVANIA, ® 
County of Philadelphia, - 


I, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the foregoing isa true copy 
of the order of court setting aside the decree of divorce made and en- 
tered in the cause wherein Azor H. Nickerson is libellant or plain- 
tiff and Emma C. Nickerson is defendant, of June term, 1882, num- 
ber 45, as full and complete as the same remains on file in court of 
common pleas No 4 for the county of Philadelphia, in the case 
there stated. 

In testimony whereof | have hereunto set my hand and 
520 affixed the seal of the said court this 12th day of June, in the 
year of our Lord one thousand eight hundred and eighty- 

three. : 
WILLIAM B. MANN, 


Prothonotary 


CouNTY OF PHILADELPAIA, 88 . 


I, M. Russell Thayer, president judge of the court of common 
pleas No. 4 for the county of Philadelphia, do certify that the fore- 
going record and attestation made by William B. Mann, Esquire, 
prothonotary of the said court, whose name is thereto subscribed 
and seal of office affixed, are in due form and made by the proper 
officer. 

In testimony whereof I have hereunto set my hand this 12th day 
of June, in the year of our Lord one thousand eight hundred and 


eighty- three. 
M. RUSSELL THAYER, 
Pres’t Judge. 


H. NICKERSON E 


T AL. 


AZOR 


COUNTY OF PHILADELPHIA, 88 : 


[, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the Honorable M. Rus- 

sell Thayer, by whom the foregoing attestations was made 
52] and whose name is thereto subseribed, was, at the time of 
making thereof and still is, president judge of the court of 
common pleas No. 4 for the county of Philadelphia, duly commis- 
sioned and sworn, to all whose acts as such full faith and credit are 
and ought to be given, as well in courts of judicature as elsewhere. 

In testimony whereof I have hereuntoset my hand and affixed the 
seal of the said court this 12th day of June, in the year of our Lord 
one thousand eight hundred and eighty-three. 

WILLIAM B. MANN, 


Prothonotary. 


No. 489. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 
‘To all to whom these presents shall come, Greeting: 
I certify that hereto annexed is a genuine original letter from this 
Department. 
922 [nu testimony whereof [, Thomas IF. Bayard, Secretary of 
State of the United States, have hereunto subscribed my name 
and caused the sale of the Department of State to be affixed May —, 
A. D. 1885, and of the Independence of the United States of America 
the one hundred and ninth 


T. F. BAYARD. 


DEPARTMENT OF STATE. 
‘To the diplomatic and consular officers of the United States in 

Kurope. 

GENTLEMEN: I[ take pleasure in herewith introducing to your 
ersonal acquaintance Mrs: Nickerson, the wife of Major A. H. 
ikem: of the adjutant general’s office, War Department, who, 
accompanied by her little daughter, is about proceeding to Europe. 
The object of Mrs. Nickerson’s visit is mainly to attend to the 
education of her child, for which purpose she will sojourn some 
time in each of the countries of Germany, Switzerland, Italy, and 

France. 
523 [ have, therefore, to request that you will extend to Mrs. 

Nickerson any courtious attention not inconsistent with your 
official duties which may materially aid her in the object she has 
in view or which may contribute to her pleasure while abroad. 

[ am, gentlemen, your obedient servant, 

JOHN HAY, 
Acting Secretary. 
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In the Court of Over and Terminer and General Jail Delivery and 
Quarter Sessions of the Peace for the City and County of Phila- 
delphia. March Sessions, 1584. 


Ciry AND CountTy OF PHILADELPHIA, 88 
? 


The grand inquest of the Commonwealth of Pennsylvania, inquir- 
ing for thecity and county of Philadelphia, upon their respect- 
024 ive oaths and affirmations, do present that Azor H. Nickerson, 
late of the said county, veoman, on the first day of May, in 
the year of our Lord one thousand eight hundred and eighty two, at 
the county aforesaid and within the jurisdiction of this court, with 
force and arms, &c., before Robert R. Smith, magistrate of court 
number eight, in and for the city of Philadelphia aforesaid, in his 
own proper person, did come and then and there before the said 
Robert R. Smith, as such magistrate as aforesaid, did produce, ex- 
hibit, and sign and subscribe the name of him, the said Azor H. 
Nickerson, to and upon a certain instrument and statement in writ- 
ing purporting to be the petition of him, the said Azor H. Nicker- 
son, to the honorable the judges of the court of common pleas num- 
ber 4 for the city and county of Philadelphia aforesaid, and wherein 
he, the said Azor H. Nickerson, designated and called the libellant, 
and one Emma C. Nickerson is designated and called the respondent, 
which said written instrument is commonly called a “ petition in 
divorce” and a “libel in divorce,’ and which said written instru- 
ment is as follows—that is to say 


525 In the Court of Common Pleas No. 4 for the City and County 
of Philadelphia. 


Azor H. NIcKERSON vs. Emma C. NICKERSON 


To the honorable the judges of the said court: 

The petition of Azor H. Nickerson (meaning the said Azor H. 
Nickerson) respectfully represents— 

That a marriage was contracted and celebrated between the libel- 
lant (meaning the said Azor H. Nickerson) and Emma C. Nicker- 
son (née Derby) on the thirteenth day of August, A. D. 1870, in the 
city of San Francisco and State of California, and, although by the 
laws of God as well as by their mutual vows in this behalf, the said 
E:mma C. Nickerson and tlie libellant ( (meaning the said Azor H. 
Nickerson) were bound to that uniform cons stuney which belongs 
to the marriage state, yet so it is that the said Emma C. Nickerson, 
in violation of her marriage vow, from the ninth day of July, A. D. 
1880 (meaning the ninth day of July, in the year of Lord one thou- 
sand eight hundred and eighty), h: ith wilfully and maliciously de- 

serted and absented herself from _ habitation of this libel- 
526 lant (meaning the said Azor H. Nickerson), without any just 
or reasonable cause, and such desertion hath persisted in for 
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the term of twenty-two months, to wit, ever since, and yet doth con- 
tinue to absent herself from the said libellant (meaning the said 
Azor H. Nickerson). 

Wherefore your petitioner (meaning Azor H. Nickerson), showing 
that the present residence of the-respondent (meaning the said Emma 
C. Nickerson) is unknown, except that it is some place in Europe 
(meaning thereby that the residence of the said Emma C. Nicker- 
son was then unknown to him,thesaid Azor H. Nickerson), and that 
her (meaning the said Emma C. Nickerson) last known place of res- 
idence (meaning thereby the last place — residence of the said Emma 
©. Nickerson known to him, the said Azor H. Nickerson) wasin the 
city of Washington, D. ). (meaning in the city of Washington, in 
the District of Columbia), and that she (meaning the said Emma C. 
Nickerson) is a citizeu of the State of Pennsylvania, and that your 
petitioner (meaning himself, the said Azor H. Nickerson) is a citizen 
of this Commonwealth (meaning the Commonwealth of Pennsvlva- 
nia), and hath resided therein (mmeaning the said Commonwealth of 
Pennsylvania) for one whole year previous to the filing of this his 

(meaning the said Azor H. Nickerson’s) petition and libel, and 
527 that his residence (meaning the residence of him, the said Azor 

Ht. Nickerson) is at present (meaning on the said first day of 
May, in the year of Lord one thousand eight hundred and eighty- 
two) at No. 909 Cherry street, in the city of Philadelphia, Pennsyl- 
Vania; that at the time of the said marriage your petitioner(meaning 
himself, the said Azor H. Nickerson), though a citizen of Pennsyl- 
Vania, was an officer in the United States Army, and as such officer 
therefrom on duty in the department of the Columbia, Oregon, and 
has been, at various times and in various places, or absent froin the 
Stateon duty, both beforeand since ; thatin July, A. D. 1880 (meaning 
the month of July, in the year of our Lord one thousand eight hun- 
dred and eighty), he (meaning himself, the said Azor H. Nickerson) 
took up his residence in the city of Philadelphia, as above stated, 
and the same has ever since been his residence (meaning the resi- 
dence of himself, the said Azor H. Nickerson), and where he has re- 
sided, except when ordered away on duty in the United States Army. 

Prays that a subpcena may issue from said court, directed to the 
said Emma C. Nickerson, commanding her to appear at the next 
term thereof to answer said petition or libel and show cause why 
libellant (meaning himself, the said Azor H. Nickerson) should not 

be divorced and separated from the nuptial tie and bond of 
528 matrimony contracted as aforesaid with the said Emma C. 
Nickerson. 

And your petitioner (meaning himself, the said Azor H. Nicker- 

son), will ever pray, &e 
A. H. NICKERSON, 
(Meaning Thereby Himes lf, the said Petitioner, Azor H. Nickerson.) 


CiTy AND CouNTY OF PHILADELPHIA, 88 


Azor H1. Nickerson (meaning himself, the said Azor H. Nickerson), 
being duly sworn according to law, deposes and says that the state- 
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ment of facts contained in the above petition or libel is true to the 
best of his knowledge and belief, and that the said complaint is not 
made out of levity or by collusion between him and the said Emma 
C. Nickerson, and for the mere purpose of being freed and separated 
from each other, but in sincerity aud truth for the causes mentioned 
in the said petition or libel. 


A. H. NICKERSON, 
(Meaning Himself, the said Azor H. Nickerson.) 


Sworn and subscribed before me this Ist day of May, A. D. 1882 


And then and there, before the said Robert R. Smith,as such magis- 
trate as aforesaid, he, the said Azor H. Nickerson, did take his cor- 
poral oath, the said oath then and there being administered 

529 to him, the said Azor H. Nickerson, by the said Robert R. 
Smith, as such magistrate as aforesaid, he, the said Robert R. 
Smith, as such magistrate as aforesaid, then and there having law- 
ful and competent power and authority to administer an oath to him, 
the said Azor H. Nickerson, in that behalf, and he, the said Azor H. 
Nickerson, then and there being lawfully sworn by and before the 
said Robert R. Smith, as such magistrate as aforesaid, touching and 
concerning the truth of the statement of facts contained in the said 
petition, libel, and written instrument aforesaid so then and there 
signed and subscribed by him, the said Azor H. Nickerson as afore- 
said, then and there lawfully did fals-ly, wilfully, and corruptly 
swear, depose, and say that the statement of facts contained in the 
said petition, libel, deposition, and written instrument was true to 
the best of his knowledge and belief, whereas in truth and in fact, 
as he, the said Azor H. Nickerson, then and there well knew. the 
statement of facts contained in the said petition, libel, deposition, 
and written instrumentthen and there — not true,and the said Emma 
C. Nickerson from thesaid ninth day of July,in the year ofour Lord one 
thousand eight hundred and eighty, had not wilfully and maliciously 
deserted and absented herself from the habitation of the said 

930 Azor H. Nickerson as aforesaid, and the said Emma C. Nick- 
erson had not, in violation of her marriage vow, from the 

said ninth day of July, in the year of our Lord one thousand eight 
hundred and eighty, wilfully and maliciously deserted and absented 
herself from the habitation of the said Azor H. Nickerson without 
any just or reasonable cause and had not persisted in such desertion 
for the said term of twenty-two months and then did not continue 
to absent herself from the said Azor H. Nickerson, as in the said 
petition, libel, deposition, and written instrument mentioned and set 
forth; and whereas, in truth and in fact, as he, the said Azor H. 
Nickerson, then and there well knew the then present residence of 
the said Emma C. Nickerson was not then and there unknown to 
him, the said Azor H. Nickerson, as aforesaid, and the last place of 
residence of the said Emma C. Nickerson known to him, the said 
Azor H. Nickerson, was not in the city of Washington, in the Dis- 
trict of Columbia, as aforesaid, and the said Emma C. Nickerson 
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was not a citizen of the State of Pennsylvania as aforesaid, and he, 
the said Azor H. Nickerson, had not resided in the said Common- 
wealth of Pennsylvania for one whole vear previous to the filing of 

the said petition and libel as aforesaid, and the residence of 
531 him, the said Azor H. Nickerson, was not then and there at 

No. 909 Cherry street, in the city of Philadelphia, Pennsyl- 
vania, as aforesaid, and in the said month of July, in the year of 
our Lord one thousand eight hundred and eighty, the said Azor 
II. Nickerson did not take up his residence in the city of Philadel- 
phia,as in the said petition and libel above stated and as in the said 
petition, libel, deposition, and written instrument mentioned and 
set forth as aforesaid, and thereupon the said Robert R. Smith, as 
such magistrate as aforesaid, did then and there affix his official seal 
and sign and subseribe his name as such magistrate toand upon the 
said unlawful, false, wilful, and corrupt deposition, petition, libel, 
and written instrument, and which said unlawful, false, wilful, and 
corrupt oath, deposition, and libel in divorce so made, signed, and 
sworn to by the said Azor H. Nickerson as aforesaid and atttested, 
signed, and subseribed under and with the hand and official seal of 
the said Robert R. Smith as such magistrate as aforesaid is as fol- 
lows—that Is to say: 


. 


532 In the Court of Common Pleas No. 4 for the City and County 
of Philadeiphia 


Azor H. NicKERSON vs. Emma C. NICKERSON. 


To the honorable the judges of the said court: 

The petition of Azor H. Nickerson respectfully represents that a 
marriage was contracted and celebrated between the libellant and 
Knmima C. Nickerson (née Derby) on the thirteenth day of August, 
A. D. 1870, in the city of San Francisco and State of California; and 
although, by the laws of God as well as by their mutual vows in this 
behalf, the said Emma C. Nickerson and the libellant were bound 
to that uniform constaney which belongs to the marriage state, yet, 
so it is, that the said Emma C. Nickerson, in violation of her mar- 
riage vow, from the ninth day of July, A. D. 1880, hath wilfully and 
maliciously deserted and absented herself from the habitation of this 
libellant without any just or reasonable cause, and such desertion 
hath persisted in for the term of about twenty-two months, to wit, ever 

since, and vel doth continue to absent herself from the said 
533 libellants. Wherefore your petitioner, showing thatthe present 

residence of the respondent is unknown, except that it is some 
place in Europe, and that ber last known place of residence was in the 
city of Washington, D. C., and that she is a citizen of the State of 
Pennsylvania, and that your petitioner is a citizen of this Common- 
wealth and hath resided therein for one whole vear previous to the 
filing of this his petition and libel, and that his residence is at pres- 
ent at No. 909 Cherry street, in the city of Philadelphia, Pennsyl- 
vania; that at the time of the said marriage vour petitioner, though 
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a citizen of Pennsylvania, was an officer in the United States Army, 
and, as such officer, absent therefrom on duty in the department of 
the Columbia, Oregon, and has been, at various times and in various 
places, so absent from the State on duty both before and since ; that 
in July, A. D. 1880, he took up his residence in the eity of Phila- 
delphia as above stated, and the same has ever since been his resi- 
dence and where he has resided, except when ordered away on duty in 
the United States Army, prays that a subpcena may issue from said 
court directed to the said Emma C. Nickerson, commanding her to 
appear at the next term thereof to answer said petition or libel 
534 and show cause why libellant should not be divorced and 
separated from the nuptial tie and bond of matrimony con- 
tracted as aforesaid with the said Emma C. Nickerson. 
And your petitioner will ever pray, Kc. 
A. H. NICKERSON 


City AND Country OF PHILADELPHIA, 88: 


Azor H. Nickerson, being duly sworn according tothe law, de- 
poses and says that the statement of facts contained in the above 
petition or libel is true to the best of his knowledge and belief, and 
that the said complaint is not made out of levity or by collusion 
between him and the said Emma C. Nickerson and for the mere 
purpose of being freed and separated from each other, but in sin- 
cerity and truth for the causes mentioned in the said petition or 


libel. 
A. H. NICKERSON. 


Sworn and subscribed before me this Ist day of May, A. D. 1882. 
[SEAL. | ROBERT R. SMITH, Magistrate. 


539 And the grand jurors aforesaid, upon their oaths and 

affirmations aforesaid, do further present that the said Azor 
H. Nickerson afterwards, to wit, on the second day of May, in the 
vear of our Lord one thouaand eight hundred and eighty-two, at the 
county aforesaid and within the jurisdiction of this court, did cause 
and procure the said unlawful, false, wilful, and corrupt oath, affi- 
davit, and libel in divorce to be presented before the judges of the 
said court of common pleas number four for the city and county of 
Philadelphia aforesaid and to be filed in the said court of common 
pleas number four for the city and county of Philadelphia among 
the records thereof of June term, in the year of our Lord one thon- 
sand eight hundred and eighty-two, number forty-five, and there- 
upon a subpcena was then and there issued out of the said court of 
common pleas number four for the city and county of Philadelphia 
directed to the said Emma C. Nickerson, commanding her to appear 
at the next term of the said court to answer the said petition and 
libel in divorce, and thereupon the said unlawful, false, wilful, and 
corrupt oath, affidavit, and libel in divorce and the statement of 
facts contained in the said libel in divorce became and were mate- 
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rial in the trial and determination of the said facts in the 
536 issue so then and there pending in the said court of common 

pleas number four for the city and county of Philadelphia 
between the said Azor H. Nickerson and the said Emma C. Nicker- 
son, and thereupon and thereafter such proceedings in law were had 
in the said court of common pleas number four for the city and 
county of Philadelphia that the said issue so found between the said 
Azor H. Nickerson and Emma C. Nickerson as aforesaid has since 
been fully and finally adjudicated, determined, and ended. 

And so the grand jurors aforesaid, upon their oaths and affirma- 
tions aforesaid, do say that the said Azor H. Nickerson, on the said 
first day of May, in the year of our Lord one thousand eight jun- 
dred and eighty-two, at the county aforesaid and within the juris- 
diction of this court, with force and arms, &c., before the said Robert 
R. Smith, magistrate of court number eight in and for the city of 
Philadelphia aforesaid, unlawfully did in mannerand form afore- 
said wilfully and corruptly commit wilful, false, and corrupt 
perjury contrary to the form of the act of the General Assembly in 
such case made and provided and against the peace and dignity of 
the Commonwealth of Pennsylvania. 

GEORGE 8S. GRAHAM, 
District Attorney. 


537 Docket Entry 


THe COMMONWEALTH OF PENNSYLVANIA, | 
. ; ‘ - - 8S 
County of Philadelphia, ) 


March Session, 1854. 


Com. PENN. 
is. » 3DS8. 
Azor H. NickERsON. | 


True bill. 


|, W. E. Littleton, esquire, clerk of the court of oyer and terminer 
and general jail delivery and quarter sessions of the peace for the 
city and county of Philadelphia, do certify that the foregoing is a 
true copy of the whole record in the cause wherein the Common- 
wealth of Pennsylvania — plaintiff, and Azor H. Nickerson — de- 
fendant, of March term, 1884, number 358, as full, entire, and com- 
plete as the same remains on file in the court of oyer and terminer 
and general jail delivery and quarter sessions of the peace for the 
city and county of Philadelphia in the case there stated. 
538 [n testimony whereof I have hereunto set my hand and 
affixed the seal of the said court this 16 day of May, in the 
year of our Lord one thousand eight hundred and eighty -five. 


W. E. LITTLETON, Clerk. 
COUNTY OF PHILADELPHIA, 88 : 


[, Joseph Allison, judge of the court of oyer and terminer and 
general jail delivery and quarter session- of the peace in and for the 
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city and county of Philadelphia, do certify that the foregoing record 
and attestation made by W. E. Littleton, esquire, clerk of the said 
court, whose name is thereto subscribed and seal of office affixed, 
are in due form and made by the proper office-. 

' In testimony whereof I have hereunto set my hand this 16 day of 
May, in the year of our Lord one thousand eight hundred and 
eighty-five. 


JOSEPH ALLISON. 


CouNTY OF PHILADELPHIA, 88: 


I, W. E. Littleton, esquire, clerk of the court of oyer and termi- 
ner and general jail delivery and quarter session- of the peace in 
and for the city and county of Philadelphia, do certify that the 

Honorable Joseph Allison, presiding judge, by whom the 
009 foregoing attestation was made, and whose name is thereto 

subscribed, was, at the time of making thereof, and still is a 
judge of the court of over and terminer and general jail delivery 
and quarter sessions of the peace in and for the city and county of 
Philadelphia, duly commissioned and sworn, to all whose acts as 
such full faith and credit are and ought to be given, as well in 
courts of judicature as elsewhere. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this 16 day of May, in the year of our Lord 
one thousand eight hundred and eighty-five. 


W. E. LITTLETON, Clerk. 


Nov. 19, 1885. 

And now comes Jonn J. Johnson, solicitor for Emma C. D. Nicker- , 
son, in the case of Nickerson & Nickerson, equity, No. 9027, under the 
order of the court extending the time for taking testimony on be- 


half of the complainant, and offers in evidence the following papers, | 
being certified copies from the proceedings of the court of common 

pleas No. 4 for the county of Philadelphia, State of Pennsylvania, | 
which said papers are filed and marked, respectively, exhibits. 


540 In the Supreme Court of the District of Columbia. } 


Azor H. NICKERSON vs. Emma C. NICKERSON. 


| WasnHinaton, D. C., November 25, 1885. 

Commission met pursuant to adjournment at the law office of 
Messrs. Garnett & Robinson, in this city. 

Present: Counsel for the complainant, J. J. Johnson, Esq., and 
for the defendant, Mr. Garnett. 

The solicitor for the plaintiff offers in evidence the following 
papers: First, the certified copy of the petition of Azor H. Nickerson 
petitioning for a divorce in the court of common pleas No. 4, city and 
county of Philadelphia, and the same is marked Exhibit —; second, 
also certified copy of the deposition of William B. Matthews given 
in the case of Azor H. Nickerson vs. Emma C. Nickerson, court of 
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common pleas No. 4, in the city and county of Philadelphia, and the 
sume is filed and marked Exhibit—; also certified copy of docket en- 

tries, with the deposition of John W. Carpenter, in the case of 
j4] Azor H. Nickerson vs. Emma C. Nickerson, in the court of com- 

mon pleas No. 4, in the city and county of Philadelphia, and 
also a certified copy of the decree in the case of Azor H. Nickerson 
vs. Emma C. Nickerson, in the court of common pleas No. 4, in the 
city and county of Philadelphia, annulling the decree granting the 
divorce in said ease, which is herewith filed and marked Exhibit —. 

‘To the introduction of the first paper defendant’s counsel objects 
for the reason that the same is irrelevant, immaterial, and imperti- 
nant to the issue, and for the further reason that the same does not 
purport to be the entire record in said cause, but only a part thereof ; 
and also objects on the ground that the record of the petition of said 
Azor H. Nickerson is inadmissable unless it is purported to be the 
only proceeding in said cause. 

To the second paper defendant’s counsel objects for the reason 
that the same is irrelevant, immaterial, and impertinent to the 
issue, and for the further reason that the same does not purport to 
be the entire record in said cause, but only a part thereof; and also 
objects on the ground that the deposition of William B. Matthews 
is inadmissible unless it is purported to be the only proceeding in 

said cause. 
o42 To the third paper defendant’s counsel objects for the rea- 

that the same is irelevant, immaterial, and impertinent to the 
issue, and for the further reason that the same does not purport to 
be the entire record in said cause, but only a part thereof, and for 
the further reason that docket entries are not part of the record, and 
also because the said docket entries and deposition of Carpenter to 
the decree in said cause are inadmissible, because they do not pur- 
port to be the entire record in the proceeding. 

The same objection is made with regard to the fourth paper, 
namely, what is alleged to be a copy of the decree in the case of Azor 
H. Nickerson vs. Emma C. Nickerson, in the court of common pleas 
No. 4 of the city and county of Philadelphia, annulling the decree 
granting the divorce in said cause. 


Adjourned. 


[In the Court of Common Pleas No. 4 for the City and County of 
Philadelphia. 


Azor H. Nickerson vs. Emma C. NICKERSON. 


To the honorable the judges of the said court : 
543 The petition of Azor H. Nickerson respectfully represents : 
That a marriage was contracted and celebrated between the 
libellant and Emma C. Nickerson (née Derby) on the thirteenth day 
of August, A. D. 1870, in the city of San Francisco and State of Cal- 
ifornia. 
And, although by the laws of God, as well as by their mutual vows 
28—88] : 
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in this behalf, the said Emma C. Nickerson and the libellani were 
bound to that uniform constancy which belongs to the marriage 


state, yet so it is that the said Emma C. Nickerson, in violation of 


her marriage vow, from the ninth day of July, A. D. 1880, hath wil- 
fully and maliciously deserted and absented herself from the habi- 
tation of this libellant without any just or reasonable cause, and 
such desertion hath persisted in for the term of about twenty-two 


months, to wit, ever since, and yet doth continue to absent herself 


from the said libellant. 


Wherefore your petitioner, showing that the present residence of 


the respondent is unknown, except that it is some place in Europe, 

and that her Jast-known place of residence was it the city of Wash- 

ington, D.C., and that she is a citizen of the State of Pennsyl- 
vanila ; 

544 And that your petitioner is a citizen of this Commonwealth 
and hath resided therein for one whole vear previous to the 

filing of this his petition, and that his residence is at present at 

#909 Cherry street, in the city of Philadelphia, Pennsylvania; that 


at the time of the said marriage your petitioner, though a citizen of 


Pennsylvania, was an officer of the United States Army, and as such 
officer absent therefrom on duty in the department of the Columbia, 
Oregon, and has been at various times and in various places so 
absent from the States on duty both before and since; that in July, 
A. D. 1880, he took up his residence in the city of Philadelphia, as 
above stated, and the same has ever since been his residence and 
where he has resided except when ordered away on duty in the 
United States Armv— 

Prays that a subpcena may issue from said court, directed to the 
said Emma C. Nickerson, commanding her to appear at the next 
term thereof to answer said petition or libel and show cause why 
libellant should not be divorced and separated from the nuptial tie 
and bound on of matrimony contracted as aforesaid with the said 
mma C. Nickerson; and your petitioner will ever pray, «ce. 

A. H. NICKERSON. 


045 City AND County OF PHILADELPHIA: 

Azor H. Nickerson, being duly sworn according to law, deposes 
and says that the statement of facts contained in the above petition 
or libel is true to the best of his knowledge and belief, and that the 
said complaint is not made out of levity or by collusion between 


him and the said Emma C. Nickerson and for the mere purpose of 


being freed and separated from each other, but in sincerity and 
truth for the causes mentioned in the said petition or libel. 
A. H. NICKERSON. 


Sworn and subscribea before me this lst day of May, A. D. 1882. 


[SEAL. | ROBERT R. SMITH, 
Magistrate. 


Endorsed: 45. June 5, 1882. C.P. No.4. A. H. Nickerson vs. 
Emma C. Nickerson. Libel in divorce. Filed May 2, 1882. Let 
subpoena issue. T.R. E. Read and Pettit. 


*) Sasa, 


| 
: 
| 
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546 THe CoMMONWEALTH OF PENNSYLVANIA, 98 : 
County of Philadelphia, ae 


I, William B. Mann, Esquire, prothonotary of the several courts of 
common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the foregoing ts a true 
ecopy of the petition or libel for divorce filed May 2, 1882, in the 
cause Wherein Azor H. Nickerson is libellant or plaintiff and Emma 
C. Nickerson is the respondent or defendant, of June term, 1882, 
number 45, as full, entire, and complete as the same remains on file 
In court of COMMON pleas No. 4 for the county of Philadelphia In) 
the case there stated. 

[n testimony whereof I have hereunto set my hand and ‘affixed 
the seal of the said court this 2lst day of May, in the year of our 
Lord one thousand eight hundred and eighty-five, 1885. 

WILLIAM B. MANN, 


Prothonota ry 
County OF PHILADELPHIA, 88. 


I, M. Russell Thayer, president judge of the court of common 

pleas No. 4 for the county of Philadelphia, do certify that 

O47 ~=—s the: foregoing record and attestation made by William B. 

Mann, Esquire, prothonotary of the said court, whose name is 

thereto subscribed and seal of office affixed, are in due form and 
made by the proper officer. 

In testimony whereof I have hereunto set my hand this 21st day 
of May, in the year of our Lord one thousand eight hundred and 
eighty-five, 1885 

M. RUSSEL THAYER, 
Prest Judge 


COUNTY OF PHILADELPHIA, 88 ° 


[, William B. Mann, Esquire, prothonotary of the several courts of 
common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the Honorable M. Russel! 
Thayer, by whom the foregoing attestation was made and whose 
name is thereto subscribed, was, at the time of making thereof and 
still, is president judge of the court of common pleas No. 4 for the 
county of Philadelphia, duly commissioned and sworn, to whose 
acts as such full faith and credit are and ought to be given, as well 
in courts of judicature as elsewhere. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of the said cuurts this 2]st day of May, in the year of our 
Lord one thousand eight hundred and eighty-five, 1855. 

| WILLIAM B. MANN, 


Prothonotary 


220 EMMA C. D. NICKERSON VS. 


048 Deposition of Wm. B. Matthews. 


In the Court of Common Pleas Most for the County of Philadelphia’ 
of June Term, 1882. 


Azor H. NICKERSON ) 
vs. No. 45. 
EMMA C. OS | 


W. B. Matthews, residing at 1457 Rhode I'd Ave., Washington, D> 
C., place of business War Department, Washington, D. C., attorney- 
at-law,-a witness produced, sworn, and examined on behalf of the 
libellant in the above case, deposes and says as follows: 

In answer tothe first interrogatory: [am an attorney-at-law and am 
at present employed in the War Dep't, & also have an office at 1424 
New York Ave. I know the libellant, but not the respondent; have 
known the libellant about two years. From the time I first knew 
him he was on duty in the War Dep’t until last June, when he was, 
at his own request, retired from active service and ordered to his 
home, in Philadelphia. 

To the second interrogatory: I was not present at this marriage, 
nor do I know when or by whom married, nor whether they have 
lived or cohabited together. / 

To the third interrogatory : Soon after meeting the libel- 

049 lant, from my frequent visits to him, I discovered that there 
was something of a serious character preying on. his mind, 

for at times his manner to me was strange & incomprehensible un- 
less viewed from the above standpoint. Having the custody of 
nearly all his business matters & occupying very intimate relation- 
ship with him, I considered it strange that he did not confide 
to me his trouble. On several occasions he made allusions to some 
trouble of such a character that he could not confide it to any man; 
to use his language, “ Not even to you,” although he declared he had 
the most implicit confidence in my honor. He informed me that 
the matter did not concern himself alone, but others, and that rather 
than give publicity to the matter he had at times thought seriously 
of ending his own life and his troubles; that he felt proud of the 
position he had won by hard service in the field, both during and since 
the war; that his position suited him, but if his domestic troubles 
should become a matter of public notoriety & discussion he felt 
that he would rather be out of it entirely & would have to leave. 
After this, at another interview, he said, “ Matthews, have you ever con- 
jectured what my troubleis?” LIreplied, “I had; I thought it 

000 concerned his wife.” He replied, “ You are right.” He then 
went on to say that she had left him and gone to Europe & has 

been absent for some time; that he had one child—a daughter—and 
that rather than reflect upon her he would doanything; that if he en- 
tered suit for divorce the matter, from his official position, would create 
scandal. It would be exceedingly harassing & otherwise obnox- 


| 
' 
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ious; that even since his wife left him he had been cautious to keep 
his troubles a profound secret, even from his friends, at the same 
time cautioning me to keep the matter buried in my own bosom. I 
informed him that he would have to institute proceedings in Phila- 
delphia & advised the employment of local counsel. From the 
time of the institution of the proceedings down to the present the 
libellant has been unfitted for business, both on account of his trouble 
& frequent illness, caused by a wound received in the battle of Get- 
tysburgh in the region of the heart, and not long sinee, of his own 
accord and at his request, he was retired from his position as ass't 
adj't gen. in the United States Army, since which time, as far as I 
am aware, he has done nothing; certain it is that I have never been 

able to get him to attend to important matters of business, he 
dol being all the while harassed, as he informed me, by his 

domestic troubles. His family relations having been broken 
up, he had no particular desire to engage in any kind of business. 
[ don’t know the exact date that his wife left him, but I know that 
she has never been with him since. I have first made his acquaint- 
ance in April, 1881. I knew that she was in Europe some months 
ago. From the time I first met the libellant until his retirement he 
was on duty in Washington as ass’t adj’t gen., U. S.A. During 
the cou-se of conversations on the subject he informed me that, not- 
withstanding his precarious health, his wife had left him against lis 
will. All I know in reference to the ladies’ desertion of the libellant 
[ have, of course, gathered from my frequent conversations with the 
libellant. 

To the fourth interrogatory: From intimate acquaintance with 
him I regard him as a warm-hearted, generious, & courteous gentle- 
man—a man of high honor & integrity & scrupulously honest & up- 
right in all his affairs and altogether worthy of confidence. 


W. Bb. MATTHEWS. 


Sworn and subscribed before me this 12th day of March, A. D. 
1SS5. 
HENRY PHILLIPS COLEMAN, Examiner 


5ov COMMONWEALTH OF PENNSYLVANIA. } 
: . - 88 
( ounty of Philadelphia, } 


I, William B. Mann, Esquire, prothonotary of the several courts of 
common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the foregoing is a true 
copy of the whole deposition of Wm. B. Matthews in the cause 
wherein Azor H. Nickerson — plaintiff and Emma C. Nickerson — 
defendant, of June term, 1882, number 45, as full, entire, and com- 
plete as the same remains on file in court of common pleas No. 4 
for the county of Philadelphia in the case there stated. 

In testimony whereof I have hereunto set my band and affixed the 
seal of the said court this sixth day of June in the year of our Lord 
one thousand eight hundred and eighty-five. 

WILLIAM C. MANN, 
Prothonotary. 
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CouNTY OF PHILADELPHIA, 88: 


[, M. Russell Thayer, president judge of the court of common pleas 

No. 4 for the county of Philadelphia, do certify that the fore- 

553 going record and attestation made by William B. Mann, 

Esquire, prothonotary of the said court, whose name is thereto 

snbscribed and seal of office affixed, are in due form and made by 
the proper officer. 


In testimony whereof I have hereunto set my hand this 6th day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-five. 

M. RUSSELL THAYER, 
Pres't Judg 


CouUNTY OF PHILADELPHIA, 88: 


I, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, for 
the county of Philadelphia, do certify that the Honorable M. Russell 
Thayer, by whom the foregoing attestation was made and whose 
name is thereto subscribed, was, at the time of making thereof 
and still is, the president judge of the court of common pleas No. 4 
for the county of Philadelphia, duly commissioned and sworn, to 
all whose acts as such full faith and credit are and ought to be given, 
as well in courts of judicature as elsewhere. 


In testimony whereof I have hereunto set my hand and affixed the 
seal of the said courts this 6th day of June, in the year of our Lord 
one thousand eight hundred and eighty-five. 


WILLIAM B. MANN, 
Prothonotary. 


554 '  Exempli-cation 


STATE OF PENNSYLVANIA, | is 
Philadelphia County, {°° 
Among the records and proceedings of the court of common pleas 

No. 4 for the county of Philadelphia, State of Pennsylvania, the fol- 

lowing may be found as matter of file and ef record at No. 45, June 

term, 1882, to wit: 


« 


— aga. 
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Docket Entries. 
Read and Pettit. 


45. Azor H. Nickerson vs. Em- 
ma C. Nickerson. 

May 2, 1882.—Libel filed. 

Jan’y 29, 1883.—Interrogato- 
ries filed. 


M’ch 7, 1883.—Examiner’s re- 
port filed. 


May 21, 1883.—Rule to set 
aside decree and award alimony 
to the respondent pen dente 
lite. 

ko die —Aff’t of Emma 
c. Nickerson filed. 

June 9, 18S83.—Rule absolute 
to set aside decree of divorce: 
residue of rule discharged. See 
minute book. Py. 

Ko die—Testimony taken June 
Qo, 83, filed. 

ko die-—Testimony taken May 
29, ’83. filed 

Pro. pd. 

oa we 


M’ech 31. ’83 


Joo) 


Oo 


Us. 


NICKERSON ET AL. 
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June Term, 1882. 


Chas. M. Hough. 5-22, ’83. 


Subp’s in divoree, A. V. M., 
ex’t May 2, 1882; ret. 1 Mon. 
June, 1882. M. E. I. 

August 2, 1882—Als. subp’s 
ex't; ret. 3d Monday Septem., 
1882. M. E. I. 

Novem. 3, 1883.—Order of pub- 
lication ex't; ret. Ist Monday 
Decem., 1883. Published as com- 
manded. N. E.S. Ask respond- 
ent. 

Jan. 20, 1883.—The court ap- 
point- Henry Phillips Coleman, 
Ksq., examiner. 

M’ch 1, 1883.—Rule for a di- 
vorce. A. Vy. M. 

M’ch 31, 1883.—Proof of pub- 
lication of rule filed. 

Ko die. —Rule absolute divorce 
decreed and proclamation made. 


De position of John W. ( arpe ntler 
Ct PF. me. © 


Azor H. NICKERSON ) 


June. 18S2 


No 5 


Emuma C. Nickerson. |} 


John W. Carpenter, residing at 1505 15th St., Washington, D. 
C., servant, a witness produced, sworn, and examined on behalf of 
the libellant in the above case, deposes and says as follows: 


[n answer to the first interrogatory:. I have known Major and 


Mrs. Nickerson for about four years. 


| lived with them as servant 


from the time hecame to Washington ; it wasthen that | knew him. 
To the second interrogatory: I was not present at their marriage, 


nor do | know who married them. 


While I was with them they 


lived together as man and wife, up to the time of the desertion, at 
the Ebbitt House and other hotels and at 1509 Rhode Island ave- 
nue and at 1457 Rhode Island avenue, Washington, D. C. 


am aie onetl 
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To the third interrogatory: While they were living at 1457 
Rhode I’d Av. I was with them as a house servant. In May, 1880, 
Mrs. Nickerson told me that she was going away that month, 
557 but Major Nickerson stopped her going. Again, in the early 
part of July following, she told me that she was going away to 
Europe, and that time she did go, and the last I heard of her she 
was still there. When Major Nickerson heard that she was going 
away he was very angry about it & seemed very much upset. At 
the time he said, “I do not know what Iam going to do, as Mrs. 
Nickerson is going to leave me without my consent.” She took 
about four trunks with her. Major Nickerson was not present when 
she told me. In about a week after that she left Major Nickerson’s 
house and took her child with her. The child was about eight 
years old. After she left the Major was taken quite, sick and_ told 
me not to say anything about her leaving, to prevent seandal. She 
left early in the morning. I do not recollect the day of the week or 
month. Up to the time she left she did not say why she was going 
nor did she give any reason atall. From my knowledge asa house 
servant and seeing them together daily, she had no cause for leav- 
ing the Major, but she did leave against his will. After she left he 
said that he was goingaway, his family was broken up,and he then said 
that he would break up his residence in Washington & go to his house 
in Philadelphia. Hedid break up his house and stored some 
558 of his furniture in Washington & took the rest with him to 
his house in Piila. He discharged the servants immedi- 
ately after Mrs. Nickerson left. My wife was not a servant in his 
house. After Mrs. Nickerson left she cooked for a mess of officers, 
of whom Major Nickerson was one. I have lived with Major Nick- 
erson ever since whenever he was in Washington on duty or in 
Philadelphia. Mrs. Nickerson has not lived with him at any time 
since she left him. I have frequently since July, 1880, nursed him 
during his several illnesses, frequently sitting up with him all night, 
both in Washington and Philadelphia. She nor no other woman 
has ever been with him since she left him. After he had taken 
some of his furniture to Philadelphia he returned to Washington in 
about two or three weeks. From that time, when on duty there, Maj. 
Nickerson lived in rooms or messed with other officers and took his 
meals in different places. I visited his rooms two or three times a 
day and took charge of his clothing. Shortly after his wife left him 
he told me he intended to retire from active service and go to his 
home in Philadelphia & remain there. He asked me to go with him 
and I agreed to do so. 
009 To the fourth interrogatory : During all the time Major & 
Mrs. Nickerson lived together his conduct and manner was 
kind and affectionate. He seemed to me to be a good husband and 
to try and satisfy his family. He always had a good table and 
seemed willing to provide everything that was wanted. 


his ° 
JOHN W. x CARPENTER. 


mark. 
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Sworn and subscribed before me this 12th day of March, A. D. 
1883 
HENRY PHILLIPS COLEMAN, Examiner. 


560 Decree 
C. P. No. 4. June Term. ]883. 


Azor H. NICKERSON ) 
iS. No. 15 
Emma C. NICKERSON. } 


And now, June 9, 1883, it is ordered, adjudged, and decreed that 
the order heretofore made in this case, as on the 3lst day of March, 
1883, making absolute the rule for divorce, be rescinded ; that the 
decree of divorce a vinculo matrimonit f ntered in the case be, and 
the same is, absolutely annulled, vacated, and set aside for fraud in 
procuring the same; that the libel filed in this case be dismissed, and 
that all costs be paid by the libellant 

June 9, 1883 


(Endorsed :) 45. J.82. Nickerson v. Nickerson. C. P. No. 4 
Filed June 9, 83. C. H. White 


261 ‘THe COMMONWEALTH OF PENNSYLVANIA, | 
. County of Philade Iph ia, ( - 
1, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, 
for the county of Philadelphia, do certify that the foregoing Is a true 
copy of the docket entry, deposition of John W. Carpenter and de- 
cree in the cause wherein Azor H. Nickerson — plaintiff and Emma 
©. Nickerson, defendant, of June term, 1852, number 45, of full, en- 
tire, and complete as the same remains on file In court of common 
pleas No. 4 for the county of Philadelphia in the case there stated. 
In testimony whereof I have hereunto set my hand and affixed the 
seal of the said court this 19th day of May, in the year of our Lord 
one thousand eight hundred and eighty-five. 
WILLIAM B. MANN, 


Prothonota ry 
County OF PHILADELPHIA, 88: 


I, M. Russell Thayer, president judge of the court of com- 
562 mon pleas No. 4 for the county of Philadelphia, do certify that 
the foregoing record and attestations made by William B 
Mann, Esquire, prothonotary of the said court, whose name 1s thereto 
subscribed and seal of office affixed, are in due form and made by 
the proper officer. | 
29—S881 
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- 
In testimony whereof I have hereunto set my hand this 19th day { 
of May, in the year of our Lord one thousand eight hundred and | 
eighty-five. 
M. RUSSELL THAYER, 
Pres’t Judge. 


CoUNTY OF PHILADELPHIA, 88: 


I, William B. Mann, Esquire, prothonotary of the several courts 
of common pleas, numbers one, two, three, and four, respectively, 
for the county of Philadelphia, do certify that the Honorable M. 
Russell Thayer, by whom the foregoing attestation was made and 
whose name is thereto subscribed, was, at.the time of making thereof 
and still is, president judge of the court of common pleas No. 4 for 
the county of Philadelphia, duly commissioned and sworn, to all 
whose acts as such full faith and credit are and ought to be given 
as well in courts of judicature as elsewhere. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said courts this 19th day of May, in the year of our 
Lord one thousand eight hundred and eighty-five. 

WILLIAM B. MANN, 


Prothonotary. 


563 District oF COLUMBIA, } 


County of Washington, {| ti 


4<¢ 


[, Jas. O. Clephane, examiner in chancery, do hereby certify that, 
in pursuance of the order & notice the foregoing deposition here 
taken down by me — reduced to writing in the presence of and from 
the statement of the witnesses at the time and place designated in 
the caption thereof, and were then and there by me read over to the 
witnesses and by them subscribed in my presence, the witnesses 
having been by me first duly sworn to testify the truth, the whole 
truth, and nothing but the truth touching the matters at issue in 
said cause. 

I further certify that [ am not of counsel for any of the parties to 
said cause or in any manner interested therein. 

JAS. O. CLEPHANE, 


. Examiner in Chancery. 


564 Order Certifying Cause to the General Term, to be Heard in First 
Instance. Filed April 22, 1886. ) 


In the Supreme Court of the District of Columbia. In Equity. 


Emma C. D. Nickerson, Compl’t, 
v8. = tune 
T » ‘ N . {) ) . 

Azor H. Nickerson, Wa. B. Marrurews, and Lena D. 0. 9027 
CarTER, Defendants. t 


By consent of all parties to this cause, it is, this 22d day of April, A. 
D. 1886, by the court hereby ordered, adjudged, and decreed that this ; 
cause be heard in the general term of this court in the first instance, 


AZOR H. NICKERSON ET AL. ae 


and this cause is therefore certified to the said general term, to be 
there heard:-in the first instance. 
By the court: 
CHAS. P. JAMES, J. 


565 | Proceedings in General Term. 


WASHINGTON, April 26th, 1886. 
Proceedings before the supreme court of the District of Columbia, 
sitting in general term, on the fourth Monday, 26th day, of April, 
1SS86. 
Present: Chief Justice Cartter and Justices Cox, James and Mer- 
rick. 
Decree in Gen. Term. Filed June 4, 1886. 


FRIDAY, June 4th, 1886. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter; Justices James, Cox, and Merrick. 


Emma C. D. Nickerson, Complainant, _ ) 
08. 

Azor H. Nickerson, Lena D. Carter, and | 
Witt1aAM B. Matruews, Defendants. 


-In Equity. No. 9027. 


This cause coming on to be heard in this court in the first in- 

stance, and having been fully argued by counsel for the respective 

parties and submitted to the court for its consideration, it is, 

566 this 4th day of June, A. D. 1886, by the court, upon consid- 

eration thereof, hereby ordered, adjudged, and decreed that 

the billof complaint in the above-entitled cause be, and the same Is 

hereby, dismissed ; and it is further ordered, adjudged, and decreed 
that the complainant pay all costs in this cause. 

Irom this decree the complainant, Emma C. D. Nickerson, prays 
an appeal in open court to the Supreme Court of the United States, 
which is allowed, and the court fix the bond for appeal at and for 
the sum of five hundred dollars. 

By the court: 

D. kK. CARTTER, 
Chief Justice. 


567 Appeal bond to 8S. C. U.S. Filed Nov. 5, 1886. 


In the Supreme Court of the District of Columbia, the Sth day of 
November, 1886. 


Emma C. D. NICKERSON 

vs. | 

Azor H. Nickerson, WititiAM B. MATTrHews, — 
Lena D. CARTER. 


- No. 9027 


Know all men by these presents that we, Emma C. D. Nickerson 
and James W. Pumphrey, are bound unto the above-named Azor 


Ls 


ARO Sa ee A sce oe 
,, 2 : 


225 EMMA C. D. NICKERSON VS. AZOR H. NICKERSON ET AL. 
H. Nickerson, William B. Matthews, and Lena D. Carter in the sum 
of five hundred dollars, to be paid to the said Azor H. Nickerson, 
William B. Matthews, and Lena D. Carter, their executors or ad- 
ministrators ; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these presents 

Sealed with our seals and dated this 5th day of November, 1886 

Whereas the above-named Emma C. Dickerson has prosecuted 
her appeal to the Supreme Court of the United States to reverse the 
— rendered in the above suit by the said supreme court of the Dis- 
trict of Columbia: 

Now, therefore, the condition of this obligation isthatif the above- 
named Emma C. D. Nickerson shall prosecute her said appeal to 
effect and answer all damages and costs if -he shall fail to make 
good her plea, then this obligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 

EMMA C. D. NICKERSON, 
SEAL. By J. J. JOHNSON, Her Solicitor. 
mee JAS. W. PUMPHREY 
Sealed and delivered in presence of— 
J. J. JOHNSON. 
Approved Nov. 5, 1886 D. K. CARTER, 
Chief Justice 
No 


Endorsed on cover: District of Columbia supreme court. 


881. Emma C. D. Nickerson, appellant, vs. Azor H. Nickerson, 
William B. Matthews, and Lena D. Carter Kiled December 21, 
1886. 


term —_— — et cee A= SRE St en a - os 


In the Supreme Court of the United States, 


OCTOBER TERM, 1887. 


Emma C. D. NickERSON, 
Appellant, 
8. 


Azor H. NickERSoN, WILLIAM 
B. MATTHEWS, AND LENA D. 
CARTER, Appellees. 


Brief on the Part of Appellant. 


J. J. JOHNSON, 
W. W. WILSHIRE, 
Counsel for Appellant. 


R. O. Polkinhorn, Printer. 


I) the Sapreme Court of the United States. 


OCTOBER TERM, 1587. 


EmMA C. D. NICKERSON, 
Appellant, 


7, .\ ‘ 


- No. tel 
Azor H. NICKERSON, 


WiILiLiAM B. Matruews, and | 
LENA D. CARTER, | 
A ppt llees. 


Brief on the part of Arpellant. 


STATEMENT OF THE CASE. 


The appellant, the complainant below, filed her 
bill in the Supreme Court of the District of Columbia 
on the 3lst day of May, 1884, expressly waiving 
answers under oath. 

The bill (Record, p. 2) alleges that complainant 
was married to respondent, Azor H. Nickerson, 
on the 13th day of Angust, A. D. 1870, in the 
city of San Francisco, in the State of California, 
that while on a visit to the city of Portland, Oregon, 
in the Spring of the year 1870, complainant became 
engaged to be married to the said Nickerson, but 


) 


- 


prior to the performance of the marriage the said 
Nickerson went with complainant and pointed out to 
her certain lots of ground of which he was the owner, 
situated in said city of Portland, the same being all 
of blocks numbered one hundred and forty-five (145) 
and one hundred and forty-six (146) in Conch’s addi- 
tion to said city of Portland, which said blocks of 
ground the said Nickerson promised and agreed with 
this complaint to convey to her after her marriage 
as a marriage portion or settlement for the benefit 
of herself and her children, should any be born 
Of said marriage ; and that he would erect there- 
on a suitable dwelling house for a home for her- 
self and children ; or that if she should so elect, they 
would seil said two blocks of land and re-invest the 
proceeds arising therefrom in other lots in said city 
of Portland, which would advance more rapidly in 
value, and that said re-investment should be sacredly 
held upon the trusts as heretofore stated, and that 
when the said re-investment should be disposed of, 
after having advanced to a value, (Record p. 3,) suf- 
ficient to pay for such a home, the proceeds should be 
applied exclusively to the purchase of such a home; 
that after the said engagement was entered, into 
complainant informed her mother, now Mrs. Celia 
D. Kenny, of said engagement ; that as soon as 
her said.mother learned of said engagement, she 
wrote from San Francisco to Portland, to complain- 
ant, and to her aunt, Mrs. Trevett, objecting to said 
engagement, and refusing her consent to the mar- 
riage ; that upon receiving no satisfactory replies to 
her said letters, her mother visited Portland for the 
express purpose of breaking off said engagement 
and preventing said marriage ; that after her mother 


{ 
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arrived in Portland, and before she had conversed 
with this complainant upon the subject of her en- 
gagement, the said Nickerson called with a buggy, 
and requested her mother to take a ride with him; 
and her mother consented ; and he told her that he 
was the owner of certain blocks of ground inthe 
said city of Portland; that he had promised 
and agreed with complainant, that if she would 
marry him, he would immediately after mar- 
riage convey the blocks of ground to complainant, 
as a marriage settlement, or would hold them 
as trustee for her separate benefit, and if they 
were at any time sold the proceeds should be invested 
in other property to be held in like manner for her 
separate benefit; and that when said blocks of 
ground, or any other lots purchased in lieu thereof 
should be finally sold, the proceeds arising there- 
from should be invested in the name of and for the 
sole and separate benefit of complainant and her 
children ; that upon the strength of these promises 
and representations, and relying upon the good faith 
of the said Nickerson, and in consideration thereof; 
and for no other reasons or considerations whatever, 
her mother withdrew her objections, and consented 
to the said marriage, which said marriage, without 
said consent, would not have taken place. This 
complainant, relying upon the love and affection of 
her husband, Nickerson, and having confidence in 
his good faith, in keeping and performing his agree- 
ment with her, and preferring that the property 
should be managed by said Nickerson, without the 
complications necessarily arising from the interposi- 
tion of third parties, did not require that the lots 
should be conveyed to trustees for her benefit, but 


4 


permitted the title to remain in the said Nickerson. 
(Record, p. 4); that in pursuance of the agreement 
and understanding as to change of investment, on 
the 17th and 19th days of September, A. D. 1870, 
about a month only after marriage, the blocks 
of ground numbered 145 and 146 were sold by 
the said Nickerson and complainant, and in Octo- 
ber and November following the proceeds thereof 
were invested, jointly with John 8S. Walker in lots 
three, four, five, six, seven, and eight, (3, 4, 5, 6, 7 
& 8) in block twenty-four (24) in Couch’s addition 
to the said city of Portland ; the said last-mentioned 
lots were divided between Nickerson and the heirs of 
the said John 8S. Walker, and lots seven (7) and eight 
(8) and the north half of lot six (6) in said block 
twenty-four (24) on the 20th day of June, and the 
80th day of October, 1878, were allotted to the said 
Nickerson, who held them, under the original deeds 
therefor, as her trustee, under the agreement, promise 
and consideration as set forth in the bill ; that while 
this complainant was temporarily residing in the city 
of Dresden, in the Kingdom of Saxony, said Nicker- 
son sold the hereinbefore described lots of ground in 
Portland, and forwarded to complainant deeds for 
the same, to be executed by her; that complainant, 
still relying upon the love and affection of her hus- 
band, and upon his good faith in keeping his agree- 
ment with her, and havingevery confidencein him,and 
perceiving from the consideration mentioned in said 
deeds, (which aggregated twelve thousand dollars), 
that the lots had sufficiently advanced in value to 
accomplish the object for which the lots had been 
purchased, and being deceived by the tenor of the 
letters received from the said Nickerson at the time 


-_ 
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of and just preceding said sale, being fully persuaded 
that the said Nickerson was about finally to fully 
consummate the promise and agreement before set 
forth, complainant did on the 26th of November, 2nd 
of December, 1881, and on the 10th of January, 1882, 
execute said deeds and return them to her husband, 
Nickerson: and while so forwarding said executed 
deeds, she wrote to him a kind and affectionate let- 
ter, imploring him to be extremely cautious as to 
handling said money, and in making proper rein- 
vestment ; that (Reeord, p. 5) said Nickerson re- 
ceived from the several purchasers of said lots the 
purchase money ; but instead of investing the trust 
fund and estate as he was legally and equitably 
bound to do, the said Nickerson, wrongfully and 
fraudulently, and with intent to deprive complaint 
of any and all benefit of said trust fund and estate, 
expended of said moneys the sum of eight thousand 
three hundred and eighty (3,380) dollars, in the pur- 
chase of a lot of ground with the improvements 
thereon, in the city of Washington aforesaid, known 
as part of lot number two (2) in square numbered one 
hundred and fourteen (114) beginning for the same 
at a certain point or stake fifty-seven feet and seven 
inches from the intersection of North P street with 
Twentieth (20) street West, and running South in a 
straight line, the width of said lot twenty feet, 
thence East sixty-four feet seven inches to Dupont 
Circle ; thence North, along said circle twenty feet 
five inches to P street; thence West along said P 
street, sixty feet to the said stake at the beginning— 
that the said Nickerson, with the intent to defraud 
this complainant of any and all benefit arising from 
the investment of the said portion of the said trust 
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fund, instead of having the title to the said last de- 
scribed lot.of ground and premises conveyed to 


himself, or to complainant or to trustees for her 


benefit, had the title conveyed to the appellee 
William B. Matthews, upon certain trusts, bear- 
ing date the 12th day of June, A. D. 1882. 

The respondent, Nickerson, in and prior to the 
month of July, in the year 1880, represented to com- 
plainant that he wasmuchin debt and that it would 
be in the line of economy if she would goto the con- 
tinent of Europe, where living was cheap, and edu- 
cational facilities plenty and reasonable, and reside 
while their daughter was being educated. She con- 
sented, and on the 10th day of July, A. D., 1880, 
she sailed from New York with her said daughter, 
her husband accompanying her to the steamer and 
parting from her, as the steamer left her dock, with 
every manifestation of love and affection ; that after 
she departed, he proceeded to the city of Philadel- 
phia, in the State of Pennsylvania, with the knowl- 
edge and consent of the said appellees, Lena Diller 
Carter and William B. Matthews, and rented rooms 
for the purpose of acquiring a pretended residence 
in said city; that on the 2nd day of May, A. D. 
1882, he filed a libel in one of the courts of the said 
city against complainant for divorce, and by means 
of false and perjured testimony, obtained, on the 
31st day of March, 1883, a pretended decree of 
divorce from complainant without her knowledge, 
collusion or consent ; the complainant, as soon as 
she heard of these proceedings, immediately returned 
to this country, and at once instituted proceedings 
to set aside said pretended decree of divorce, and on 
the 9th day of June,1883, did obtain from the court 
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by which said pretended decree had been entered, 
an order absolutely annulling and making void said 
pretended decree of divorce, because obtained by 
fraud and perjury ; that during the pendency of 
said fraudulent proceedings instituted by the said 
Nickerson, the appellee, Lena Diller Carter, moved 
into and occupied with the said Nickerson, the 
house and premises as before charged was purchased 
with thesaid trust funds, and they frequently discuss- 
ed said divorce proceedings together and the hoped 
for consummation of the plans before that formed 
by them to be carried out after the said pretended 
decree of divorce should be granted ; and that when 
the said Nickerson was absent from the said city of 
Washington, or absent from said Lena Diller Carter, 
as well while he was in said city, they corresponded, 
and in said correspondence referred to and wrote to 
each other about their plans; that one of the letters 
of the said Lena Diller Carter is dated the 5th day 
of June, 1882, just a month after said divorce pro- 
ceedings were commenced and about ten months be- 
fore said pretended decree of divorce was granted ; 
thaton the 2d day of April, 1883, just two days after 
the granting of the said pretended decree of divorce, 
in further pursuance of said conspiracy, the said 
Nickerson and Lena Diller Carter went through the 
form of a pretended marriage ceremony in the city of 
Baltimore, in the State of Maryland ; that the said 
Nickerson procured the conveyance of the said part of 
said lot two in square one hundred and fourteen to be 
made tothe said William B. Matthews, as trustee: 
that said Nickerson, on the 3lst day of May, 1883, 
in writing, directed the said Matthews to convey unto 
the said Lena Miller Carter, by the name of Lena D. 
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Nickerson, all his the said Nickerson’s right, title, 
and estate in and to said part of lot two, in’ square 
one hundred and fourteen, and, upon the said 31st 
day of May, the said Matthews did execute to the 
said Lena Diller Carter, by the name of Lena Diller 
Nickerson, a pretended deed and conveyance to the 
said piece or parcel of ground and premises duly 
recorded among the land records of Washington 
county aforesaid, in Liber, No. 1042, at folio 428, 
&c.: that the said Nickerson, Matthews and Lena 
Diller Carter, at the time of the execution of said 
last mentioned deed, well knew that the prayer of 
this complainant, to set aside said pretended and 
fraudulent decree of divorce, would be granted, and 
that the deed from the said Matthews was made to 
attempt to defraud complainant of her right and in- 
terest in and to said trust fund and estate ; that the 
said Nickerson, when he purchased and moved into the 
house, at the same time, moved into said house all 
the household furniture and kitchen utensils that 
had been used in common by the said Nickerson and 
complainant, prior to her said visit to Europe; that 
on the same 3lst day of May, the said Nickerson 
made and executed to the said Lena Diller Carter, 
by the name of Lena Carter Nickerson, a bill of sale 
for all of said household and kitchen furniture and 
all of his personal property in the city of Washing- 
ton of every kind and description; that said Mat- 
thews talked with and advised the said Nick- 
erson, in all matters touching the bringing of 
the divorce suit in the city of Philadelphia, as 
well as in advising and the making and the 
preparation of the deed and bill of sale; that 
(Record, p. 8) as only a part of the said trust 
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fond has been invested in lot two, square one hun- 
dred and fourteen, and that the said Nickerson has 
no other property within the jurisdiction of this 
court, out of which the payment of the residue of. 
said trust fund can be compelled, she is entitled to 
seek for such payment of said residue out of said 
furniture ; that no legal, morai, or other valuable 
consideration ever passed from the said Lena Diller 
Carter to the said Nickerson, or the said Matthews, 
for said furniture or said part of lot two; that’ the 
said Lena Diller Carter was and is insolvent, and 
without any property whatever ; that (Record, p. 9) 
there was born of said marriage between the said 
Azor H. Nickerson and herself one child, now living, 
named Florence, and now twelve years of age. 

The answer of the principal defendant, A. H. 
Nickerson, is found on pages 26 to 37, inelusive, of 
the record. 

This answer (Record 26) admits that he was at his 
own request retired from active service on the 28th 
of June, 1882, and since the 2nd of June, 1883, he 
has been living in the Dominion of Canada for the 
benefit of his health. 

The answer (Record 27) denies the alleged promise 
that either before or after the marriage he ever ver. 
bally, or in writing, promised to complainant, or any 
one else, to reserve any portion of his property in 
Oregon, or elsewhere, as a marriage settlement to 
complainant, and says no conversation or any of like 
character or effect occurred between defendant and 
complainant, or any one else. The answer (Record 
29) admits he sold the blocks specified in the bill, 
and purchased lots in the location and about the times 
stated. The answer (Record 29) admits that he sent 
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deeds for the lots specified, as situate in Portland, 
Jregon, for the complainant to execute, and she exe- 
cuted them voluntarily, but denies the proceeds were 
subject to an anti-nuptial agreement or trust. The 
answer (Record 31) admits he received, for the sale 
of the Portland, Oregon, lots, about the times speci- 
fied, between ten and twelve thousand dollars. The 
answer further admits he purchased the property in 
controversy, at the time and for the amount specified. 
The answer (Record 32) further states that he never 
kept any separate bank accounts, or any account of 
any real or supposed trust fund, marriage portion or 


settlement ; that the money received by him from the 


sale of the Oregon property, or elsewhere, was merged 
with other moneys. ‘The answer (Record, p. 34) ad- 
mits the bill of sale, and that he caused the property 
on Dupont Circle to be conveyed to Carter for her 
support and protection. 

The answer concludes (Record, pp. 36 and 37) by 
pleading the statute of frauds as a bar to this cause. 

The answer of the co-defendant (appellee here, ) 
Lena Diller Carter is in the Record, pp. 38 to 46 in- 
clusive, in which nearly every averment of the bill 
is denied simply upon information and belief. She 
says (Record, p. 38) it is not true at any time she 
entered into any conspiracy with the defendants 
(appellees here) Nickerson and Matthews for the pur- 
pose of defrauding complainant. Sheadmits ( Record, 
p. 41,) on the 31st of March, 1883, the appellee Nick- 
erson obtained a divorce, and on the same day he 
informed her of the fact and spoke of his affection 
for her and urged her to marry him immediately, 
and she consented, and married him April 2, 1883. 
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That (Record, p. 43) on June 1, 1883, the appellee 
delivered to her the deed and bill of sale from: the 
appellee Matthews. She (Record, p. 44) denies any 
letter exists, or that she ever wrote any letter that 
will give color to the allegation in the bill, or that 
any such correspondence was carried on between 
them, and coneludes her answer ( Record, pp. 45 and 
46) by pleading the Statute of frauds as a bar to the 
bill. 

On the 16th of December, 1885, by leave of the 
Court this same defendant filed an amended auswer, 
Record, pp. 49 to 52 inclusive pleading the statute 
of frauds of Oregon as a bar to this cause. 

The answer of the co-defendant Matthews is found 
in the Record, pp. 52 to 60 inclusive. He denies the 
averments in the bill upon information and belief 
learned from his co-defendent Nickerson. 

He (Record 56) admits that Nickerson, about the 
2d of May, 1882, filed his libel against complainant 
for a divorce, and obtained a divorce on 31st March, 
1883, and concludes his answer (Record 60) by 
pleading the statute of frauds as.a bar to the bill 
of complaint. 

On December 16, 1885, this defendant, by leave of 
the Court filed an amended answer, setting up as 
bar to this cause the statute of frauds of Oregon 
(Record, pp. 62, 63 and 64). 

On the (Reeord, pp. 65 and 66) same day, and by 
leave of the Court, the defendant, Nickerson, filed 
an amended answer pleading in bar to this cause the 
statute of frauds of Oregon. Replication filed to 
answers. (Record 67.) 

Considerable evidence was taken in the cause, but 
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avery small portion has any relevancy to this ap- 
peal. 

Celia D. Kenny, mother of complainant, says, in 
substance, in March, 1870, the complainant visited 
her aunt in Portland, Oregon, when she met the de- 
fendant ; that in May, 1870, she learned that the de- 
fendant had proposed marriage, to complainant. 
After having written more than once to complainant, 
and her aunt objecting to this contemplated mar- 
riage, and receiving no satisfactory answer, she, 
early in June, 1870, went to Portland, Oregon, 
‘in order to inform herself of the condition of affairs 
regarding the engagement, and to insist on its being 
broken off ; that on the same day of her arrival 
Nickerson called, and invited her to drive out with 
him, and, at ‘four o’clock, he came with a horse 
and buggy and she went with him. He then 
informed her that complainant had toid him her 
mother opposed the marriage; the witness told 
him her principal and controlling objection was 
that army officers, being subject to orders, were 
liable to changes from place to place, and in 
many instances had no local habitations for. their 
families, which was a very serious objection. The 
defendant then informed witness that he was the 
owner of two blocks of town lots in Portland ; that 
he had promised and agreed with the complainant, 
in the event of their marriage, to give these two 
blocks of land to her for the purpose of securing in 
her own right a permanent home, and as soon as 
these blocks could be disposed of for a sum sufficient 
to pay for. asuitable and comfortable home for her 
he would dispose thereof and purchase and convey 
to complainant such ahome. He also promised that 
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if witness so desired she should select the place 
where that home should be purchased, and that he 
would put the property in complainant’s name.. He 
further said that if these blocks that he had agreed 
to give complainant after her marriage did not 
sell for enough money to purchase a suitable 
home for complainant he would sell and reinvest in 
some other part where property would improve in 
vaiue more rapidly, and so soon as he could realize 
a sufficient sum from the sales of this property for a 
home for complainant, he would carry out his 
promise—that these blocks he had promised to. give 
to complainant after they were married. From these 
positive assurances from the defendant that complain- 
ant would be provided with a home of her own and 
in her own right witness withdrew her objection and 
consented to their marriage, for, although complain- 
ant was of age, she wanted the consent and approval 
of witness. After making the promise as above 
stated the defendant further stated to witness that he 
had told complainant that he would sell these blocks 
and buy with the money realized for her and hers 
elsewhere, other lots or property that would increase 
in value more rapidly, and that the blocks or the 
proceeds from the sales were to be wholly set apart 
to buying the home. He said complainant had seen 
the property and he had agreed and promised it or 
its proceeds to her and hers, and that she would 
have a permanent home of her own in her own name, 
regardless of army changes, adding: ‘*‘ Em knows all 
about this and has seen the lots. I have agreed to 
do this, and made her the same promises.’’ (Record, 
pp. 118, 119. 

Witness further testifies: She often met the de- 
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fendant after the marriage and he always kept her 
informed regarding the Portland property. He and 
complainant were at the house of witness in San Fran- 
cisco in 1871, on their way to Arizona ; before that, 
in September, 1870, the two blocks Nos. 145 and 146 
were sold and the proceeds had been re-invested in 
the purchase of lots 4, 5, 6, 7 and 8 in block 24, in 
a more desirable locality according to the vlan and 
understanding that he would do so before marriage. 
All these years witness was repeatedly consulted 
by defendant, as to where the promised home should 
be bought when the lots should reach a sum sufficient, 
and witness was requested to make a selection for 
the home in pursuance of the promise made to com- 
plainant. This conversation was again had at wit- 
ness, house while on leave from Arizona. In 1873 he 
repeated that the agent thonght they would soon 
realize on the lots, and he wished to have a home 
selected and ready to buy,adding: ‘‘ I want to and 
must get that home for Em, and her children.’ <Ac- 
cording, and as he had before his marriage, given 
witness to understand she should do, he asked her 
to go with them in a carriage to look at several resi- 
dences, both in Oakland and San Francisco, with a 
view of buying a home as soon as the lots were 
realized upon. ‘Two days were spent in that way. 
The defendant returned to Arizona early in 1874, 
and, while there the second time, that witness and 
defendant exchanged a good many letters regarding 
the purchase with the avails of the lots he had given 
before marriage. We had now about decided about 
to locate in San Francisco, and in pursuance of his 
promise before marriage, witness was repertedly 
commissioned to look up the house. Witness went 
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to real estate offices time and time again, and took 
long walks to see the most desirable houses. Witness 
reported frequently to the defendant by letter all she 
could learn and get his views in return. But time 
passed, the property did not rise toa sufficient figure, 
nothing was done, and witness destroyed the letters 
in disgust. 

In reply to lith interrogatory, witness says the 
letters attached thereto are in the handwriting of 
the defendant. (Record, pp. 120, 121.) 

While in Arizona, complainant was very ill; the 
defendant’s kindness and attention to complainant 
drew witness’ heart out towards him as never before 
or since. When spoken to about being fussy, and 
over particular in his watching over her, he re- 
plied, ‘* 1 can’t afford to lose Em, now; 1 want her 
to go to Washington with me. Em’s a lady; she 
makes many friends.’’ 

In answer to interrogatory 17, where witness is 
asked if defendant ever complained of any domestic 
unhappiness, she answers: ‘* Never but once, when 
he showed me a little blank book in which he kept 
the record of his gambling profits and _ losses.’’ 
‘This is the only trouble Em and I ever had,’ he 
said, turning over the leaves ; ‘‘ it isthe skeleton in 
our closet.’’ I told him he had better be careful how 
he went on. He laughed lightly, and left the room. 
This was my long visit to them in Omaha, Nebraska, 
in the winter of 1876, and spring of 1877.”’ (Record, 
p. 122.) 

On cross-examination and in answer to interroga- 
tory 14, says the property relating to the marriage 
settlement originally consisted of lots in Portland, 
in Couch’s addition, Nos. 145 and 146, which two 
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blocks, according to understanding and plan between 
defendant and myself, were sold on Sept.17th and 19th 
1870, in order that the proceeds might be better 
reinvested fora rise in the market values. The pro- 
ceeds of that re-investment were to be sacredly de- 
voted to the purchase of a home for ‘complainant 
and her children. should any be born. In October | 
and November, 1870, the reinvestment was made, oe 
in connection with Maj. John 8S. Walker, consisting 
of lots 8, 4, 5, 6, 7 and 8, in block 24, Couch’s addi- 
tion tocity of Portland. Afterwards a division of 
the property was made when lots 7 and 8 and north 
half of 6 were, on June 20 and October 30, 1878, al- 
lotted to the defendant. (Record, p.:126.) 
Emma C. Derby Nickerson (Record, p. 127) com- 
plainant. 37 years old. was married to defendant 
August 13, 1870, at San Francisco, California. My ae 
mother in no manner encouraged my marriage; on 
the contrary, at first she did not approve of it. My 
mother was at San Francisco, and I was on a visit to 
my aunt’s, at Portland, Oregon. My mother wrote 
my aunt not to allow the affair to proceed further, if 
possible. She wrote me, objecting strongly to my 
making any marriage engagement with the defend- 
ant, giving her objections. At the time of my mar- 
riage the defendant owned two certain blocks of 
land in Portland, Oregon, in Couch’s addition to 
the city of Portland. Previous to the marriage he . 
promised to give me the two blocks of land referred 
to inmy last answer, after we were married, for the 
purpose of providing me with a home of my own. 
Before our marriage, while walking out together, 
we went many times where this property is situated, 
and the defendant pointed out the property belong- 
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ing to him, consisting of all of blocks Nos. 145 and 
i146, in Portland, Oregon. This was in May and 
June, 1870. The defendant promised and agreed 
every time we spoke of the property, after our en- 
gagement ,that it should be mine after our marriage, 
in consideration therefor as a marriage settlement 
and gift, that he would convey it to me for a home 
for me and mine. He stated, although the property 
was unimproved at that time (Record, p. 128), he 
would keep it until he could sell a block for a sum 
sufficient to build on the remaining block, and if the 
blocks did not increase rapidly in value it might be 
better to sell the whole as soon as he could get a pur- 
chaser to advance on the price he gave for it, and 
then reinvest the proceeds in other property, &c. 
When this last investment should advance in valne 
sufficient to enable him to sell to advantage, so as to 
enable him to buy me a home, he wonld then sell 
and give me my home, orif itdid not advance suffi- 
ciently in value he would sell again and reinvest, 
and sell until the proceeds would be sufficient to in- 
vest in the purchase of a home for me and mine and 
which would then be my home and property as a 
gift from him and as a marriage settlement. He 
again and again, after we were engaged, referred to 
the settlement and always agreed to convey all of the 
blocks or the proceeds of the sale of the blocks to 
me. 

Soon after my mother arrived in Portland, which 
was in the morning the defendant called and made 
arrangements to take her out driving ; on the return, 
she professed herself very well pleased with the in- 
terview. She asked me if I had seen the blocks of 
land owned by defendant. I told her I had, and 
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that they were to be mine after my marriage ; that 
the defendant had promised and agreed to give them 
to me for my home. The defendant told me that 
same evening that he had had a *‘ lovely talk” with 
my mother, and that it was all arranged. 

That in pursuance of this agreement and promise 
made between the defendant and myself, as well as 
with my mother, the two blocks of ground Nos. 145 
and 146 were sold shortly after our marriage, on the 
17th and 19th of September, 1870, and in the months 
of October and November, 1870, the same money was 
invested jointly with a Major Walker, in the pur- 
chase of lots 3 to 8 inclusive in block 24. After 
this a partition was made between the heirs of Wal- 
ker and defendant, and lots 7 and 8 and the North 
half of lot 6 in block 24, were on the 20th of,June 
and the 30th of October, 1879, allotted to the de- 
fendant. This property was situated on the river 
front where property had a tendency of increasing 
more rapidly than blocks 145 and 146. Hesaid con- 
stantly and always that | might look forward to said 
property as some support and a home for myself and 
mine in case anything should happen to him. 

The witness (Record, p. 131) further testifies : 
While at Dresden, in November 7, 1881, the defend- 
ant wrote me that Mr. Gillette, agent for Portland 
property, had sold the Jot and a half of my Portland 
real estate for $7,000, and on the 9th, same month, 
sent a deed for me to execute, which I did. On the 

‘18th of November he wrote again, inclosing another 
deed to said lots in Portland, requesting me to sign 
and acknowledge the same and return it to to him ; 
this second deed was for the last lot which brought 
$5,000. At this time I wrote him imploring him to 
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be very careiul of the money the property had been 
sold for, and thinking, if perchance for some unex- 
plained reason, he might not be ready to buy me the 
long promised home, I begged him to put the pro- 
ceeds in U. 8S. Bonds. In this connection see exhibit 
EK. C. D. N. No. 33, Reeord, p. 149, being a letter 
from the defendant, in which he says: ‘‘ Mr. Gillette 
has sold owr lot and a half in Portland for $7,000, 
leaving one yet to sell, for which he has been offered 
$4,200—my price being $5,000. Mrs. Williams is 
looking after it, and I shall sell if she says so.’’ 
Also exhibit E. C. D. N. No. 23 (Record, p. 144,) in 
which he says: ‘*So soon as I can get returns from 
any of the sales [have effected I shall proceed to send 
you what I owe you,’’ &e. 

Witness (Record, p. 132) says she is acquainted 
with the defendant, Lena D. Carter, she and her sis- 
ter, at the invitation of the defendant, called on me, 
and at their first visit the defendant introduced them 
tome. The defendant would bring Lena D. Carter 
unexpectedly to dinner. At one time he invited her 
to spend several days with us, and she came with her 
Sister. 

On cross-examination ( Record, p. 136) witness says: 
The defendant, upon learning of my return from 
Europe, in the spring of 1883, and that I had insti- 
tuted proceedings in Philadelphia, to annul the de- 
cree of divorce he had fraudulently obtained against 
me, and seeing that I was abdut to succeed on the 
3ist of May, 1883, caused the real estate, No. 7, 
Dupont Circle, to be conveyed to the defendant, Car- 
ter, by the defendant, Matthews, and she is now in 
possession of it. 

The deeds conveying blocks 145 and 146, on 17 
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September and 19th September, 1870, respectively, 
are found (Record, pp. 14 and 15.) 

The deeds executed by complainant, while in 
Europe, are found in Record, pp. 21, 22, 283 and 24, 
showing that the conveyance for the north half of 
lot 6, in block 24, is dated November 9, 1881, and 
con. $2,000 ; the conveyance for lot 7, in block 24, 
is dated November 17, 1881, and con. $5,000; and 
the conveyance for lot 8, in block 24, is dated 
December 22,:1881, and con. $5,000. 

To prove the charge in the bill, that the defend- 
ant, Nickerson, and his co-defendant, Lena D. Carter, 
were in correspondence pending the application for 


' divorce, touching the subject-matter of said suit, and 


knowledge of the same on the part of said Carter, a let- 
ter (Record, p. 97) will be found written by said Car- 
ter, and marked Exhibit A., L. D. C. The witness 
(Record, p. 194) says when she wrote said letter she 
regarded herself engaged to be married to the defend- 
ant. This letter being full of endearing expressions 
of love, and overflowing with joy, hopes and happi- 
ness for the future, and being written prior to the 
decree and shortly after the institution of the pro- 
ceedings for the divorce by the defendant. The evi- 
dence elicted on examination of the co-defendant, 
Matthews (Record, bv. 171), shows the active part 
taken by him in facilitating and promoting the 
wishes of the defendant, Nickerson. All of which 
tends to prove the Knowledge, aiding and abetting, 
and conspiracy charged in the bill against these two 
defendants to defraud and injure the complainant in 
her rights. 

Thomas Sheridan (Record, p. 200) testifies that 
he sold the property in question, No. 7, Dupont 
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Circle, for $8,380 to the defendant, and that the 
check was on Middleton & Co.’s Bank. 

The following records from the court in Philadel- 
phia were filed as evidence: A duly certified copy of 
the petition of the defendant praying for a divorce 
from complainant, filed May 2d, 1882, in the Court 
of Common Pleas, No. 4, for the City and County 
of Philadelphia (Record, pp. 217 and 218. A duly 
certified copy of the decree made March 31, 1883, 
divorcing the defendant from the complainant ( Ree- 
ord, pp. 206-207). <A duly certified copy of the de- 
cree of June 9, 1883, absolutely annulling, vacating 
and setting aside the decree of March 31, 1883, for 
fraud in procuring the same ( Record, p. 208). A duly 
certified copy of an indictment found by the Grand 
Inquest for the City and County of Philadelphia 
against said appellee, Nickerson, for perjury in ob- 
taining the decree of divorce of March 31, 1883. 
(Record, pp. 210-211 ef seq.) 

Yet, in the face of all this evideuce, the appellees 
have the boldness to attempt to meet the same by 
denying the contract, of gift of settlement, the con- 
sideration therefor, and its performance by the com- 
plainant and the appellee, Nickerson, by the evi- 
dence of the appellees, Carter and Matthews, whose 
testimony is based entirely pon information and 
belief, ascertained solely by them in a conversation 
with the appellee, Nickerson, (Record, pp. 152, 166). 
Thus leaving the evidence for complainant uncontra- 
dicted, or even attempted to be denied by complain- 
ant’s evidence, except that of the principal defend- 
ant, Nickerson, who, by his conduct, from the 
documentary evidence in the cause, has fitted 
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himself for a residence in Canada—the sanctuary of 
rascality from the States. 

This cause being at issue and ready for hearing, 
was certified from the Supreme Court of the District 
of Columbia, sitting in equity, at a special term, to 
the same Court in General Term, pursuant to the act 
of Congress in such case made and provided. (Re- 
cord, p. 226). And, thereupon, it was heard upon the 
bill, the exhibits, and the testimony taken there- 
under by the said Court in General Term, and after 
the same had been heard and considered, the Court, 
un the 4th day of June, 1886, passed a final decree, 

dismissed the bill with costs, and from this decree 
the appellant (complainant below) prayed an appeal 
to the Supreme Court of the United States. (Record, 
p. 227.) 


Assignment of Errors. 


| First. The Court erred in not granting to the com- 
| ) plainant the relief prayed for in her bill. 

Second. The Court erred in dismsssing the com- 
plainant’s bill. 


Points and Brief of Argument. 


The bill filed in this cause is not for a specific per- 
) formance of the contract, as it would seem to be 
7 understood by the counsel for the appellees ; there 
; are no averments in the bill upon which to ask fora 
specific performance ; nor are there any prayers ask- 
ing relief upon any such supposed grounds. (Record, 

pp. 1 to 9, inclusive. ) 
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The bill plainly alleges what the original contract, 
or agreement was, the consideration to Support that 
agreement or contract, and that although in parol 
the complainant fully and absolutely performed her 
part of the contract, and we shall hereafter maintain, 
and we think successfully, that the terms of the 
agreement has been substantially part performed by 
the defendant, Nickerson. Armes vs. Bigelow, 108 
U. S., 6382. <A contract is ‘‘an agreement, upon 
sufficient consideration to do or not to do a par- 
ticular thing.’’ Blk. Com., 2d vol., p. 442. And, 
according to this definition, three things must coneur 
to constitute a contract, first, there must be an 
ageeament (i. e. a mutual bargain or convention 
between two or more persons competent to contract); 
secondly, a sufficient consideration ; and, thirdly, 
a thing to be done or omitted. 


‘‘Any benefit to the person making the promise, 
or any loss, trouble, or inconvenience to, or charge 
upon, the person to whom it is made, is a sufficient 
consideration to support a contract.’* Smith on 
Contracts, p. 141. 

‘‘In almost every State of this Union the rule is 
well settled that, in Equity, part performance takes 
a parol agreement out of the operation of the Statute 
of Frauds.’’ 1 Lead. Cas. in Eq., Am. Note to Les- 
ler vs. Foaxcrofst., p. 567. 

“Courts of Equity exercise their jurisdiction in de- 
creeing specific performance of verbal agreements, 
where there has been part performance, for the pur- 
pose of preventing the great injustice which would 
arise from permitting a party to escape from the en- 
gagements he has entered into, upon the grounds of 
the statute of frauds, after the other party to the 
contract has, upon the faith of such engagement, ex- 
pended his money, or otherwise acted in execution of 
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the agreement. Under such cirenmstances, ‘he Court 
will struggle to prevent such injustice from being ef- 
fected ; and with this object, it has at the hearing, 
when the plaintiff has failed to establish the precise 
terms of the agreement, endeavored to collect, if it 

an, what the terms of it really were.”’ (Mundy vs. 
Jolliff, 5 My. and Cr., p. 177.) 


Again, the authorities teach that ‘‘it is enough 
that the Court can ascertain the terms of the promise, 
with reasonable certainty, from the whole evidence.”’ 
(1 Lead. Cas. in Eq., Am. Note to Lester vs. For- 
croft, p. 572; Parkhurst vs. Van Courtland, 14 
Johns., 31. 

The allegation of the appellee, Nickerson, that the 
appellant deserted, or intended to desert him when 
she went to Europe, or at any other time, is shown 
by his letters to her a fews days after she sailed, on 
July 10, 1880, to May 31, 1882, (Exhibits E. C. D. 
N., Nos. 10 to 40, Record 136 to 151), to be false in 
every particular. His postscript to the letter of the 
appellant to her mother (Exhibit E. C. D. M., No. 8, 
Rec. 136), in which he (Nickerson) said ‘* Had fo 
change str., and they go a week earlier—July 10th 
inst.,’’ shows that she went abroad with his consent 
and approbation, ind notasa deserting wife. Allof 
his letters to her after she sailed are full of the most 
affectionate expressions of a husband to a wife, 
which are totally inconsistent with the theory of de- 
sertion. The last one of these (Exhibit E. C. D. N.. 
No. 40; Rec., 151,) bears date May 31st, 1882, ¢hirty 
days after he had commenced his proceedings in 
Philadelphia to obtain a decree of divorce from her. 
There is nothing in that letter to indicate or to arouse 
her suspicions that he was writing to a wife who had 
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deserted him nearly two years before. On the contrary, 
its tone was assuring to her that he entertained 
none but those feelings of care and _ solicitude 
which a fond and dutiful husband should manifest 
towards his wife, thongh he was then secretly and 
wickedly, so far as complainant was concerned, en- 
deavoring, not only to cast her off in a foreign land, 
friendless but to defraud her out of rights which he had 
solemnly agreed to secure as a marriage settlement for 
her and her, or their, little daughter, and confer the 
Same upon another, whom, under the facts and eir- 
cumstances disclosed in the testimony, is entitled to 
no other emotion than scorn and contempt of all 
good people for the part she has taken in endeavor- 
ing to blight the future hopes of complainant by 
alienating the affections of her husband. 

These letters accomplished more. They fully cor- 
roborate the testimony of both the appellant and 
that of her mother on all subjects to which they re- 
late. They flatly contradict the volunteer state- 
ments of both of the appellees Carter and Mathews 
in their answers, and also in their testimony in 
reference to the desertion by the appellant and of 
her bad conduct towards, the appellee, Nickerson. 
These letters are not, like the statements of 
Carter and Mathews, mere heresay evidence, but are 
the statements of appellee, Nickerson, himself, over 
his own signature. 

While we do not deem it absolutely essential to the 
proper and successful presentatic 10f this cause, yet 
we deem it prudent to discuss briefly the statute of 
frauds ; part performance, what constitutes. per- 
formance ; and, lastly, that the contract and agree- 
ment in this cause was fully performed and exe- 
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cuted by the parties thereto, and hence taken out of 
the statute of frauds. 


Statute of Frauds. 


I. 


We contend that the agreement, as set forth in the 
bill in this cause, and as shown from the testimony, 
before referred to, is taken out of the statute of 
frauds. 

The authorities all agree that fraud will, in equity, 
break through any law, written or unwritten, not 
penal or political in its character, which affect only the 
rights of persons. Reed’s Stat. of Frauds, 175. 

Courts of equity hold that, nofwithstanding the 
express language of the statute of frauds, a case may 
may be taken out of its operation by fraud, or by a 
parol agreement and part performance. /’ry on Spec. 
Perfor., Sec 375, Ed. 1858. 


Brown on Statute of Frauds (sec. 438) says: 


‘‘It is, indeed, often said that as the statute itself 
was intended for the suppression of frauds, it is but 
subserving more effectually the ends of its enactment 
for courts of equity to interpose, and prevent it from 
being made, by the liberty which it affords a party 
of protecting himself under its cover, the very EN- 
GINE @nd INSTRUMENT Of fraud, * * * The correct 
view appears to be that equity will af all times lend 
its aid to defeat fraud, notwithstanding the statute 
of Frauds.”’ ; 


From soon aftertheenactment of thestatuteof frauds 
by the Parliament of England down to the present 
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time, both in that and in this country, the highest 
and most distinguished equity tribunals, in cases 
like this, have held that the agreement was taken out 
of the statute of frauds. 

In England it has been held that fraud was an ex- 
ception to the statute of frauds. 1 P. Wm., 618; 
tq. Cas. Abr., 19: Beaumont vs. Carter, 2 Atk., 49; 
Scott vs. Scott, 1 Cox Ch., 366: Redmond vs. Red- 
mond, 1 Vern., 348; and Nevrelle vs. Nevelle, 1 Bro. 
Ch. Cas., 543, and cases cited. 

In discussing ante-nuptial agreements, the Lord 
Chancellor, in Hammersley vs. De Biel, 12°C. & Fin., 
45 (at page 78), said : 


‘* That if a party holds out inducements to another 
to celebrate a marriage, and holds them out de- 
liberately, and plainly, and the other party consents 
and celebrates the marriage in consequence of them, 
if he had good reason to expect that it was intended 
that he should have the benefit of the proposals so 
held out, a court of equity will fake care that he is 
not disappointed, and will give effect to the pro- 
posals.’’ 


On appeal to the House of Lords, the ruling in that 
case was affirmed, Lord CAMPBELL remarking that— 


‘* Under the circumstances, it seems to me that the 
decree of the Master of the Rolls, affirmed by the 
Lord Chancellor, is perfectly according to the doe- 
trine which has hitherto prevailed in courts of equity, 
and does not extend it; and I think that we should 
infringe on a very useful and necessary rule if we 
were vot to hold in this case that the contract is 
binding.” 


The doctrine held in Z7ammersly vs. De Biel, was 
reaflirmed, in even stronger terms, by the House of 
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Lords in the case of Mannsell vs. While (4 H. L. 
Cas., 1039). 

In Surcome v. Penninger (8 De Gex, M. & G., 571), 
marriage was made the condition of the promise, and 
was entered into on account there of. There the ante- 
nuptial promise was held to be valid and binding. 
See, also, Brakworth v. Young, 4 Drew. 1, and Jor- 
don v. Money, 5 H. L. Cas., 185, where the same doc- 
trine was discussed and held. See, also, Floyd v. 
Buckland, 1 Freem., 268. 

A representation made by one party for the pur- 
pose of influencing another to solemnize a marriage, 
and the latter, relying upon such representations, 
solemnizes the marriage, will be sufficient to entitle 
him to the assistance of a court of equity for the 
purpose of realizing such representations. Crvooks v. 
Mascall, 2 Vern, 200; Wanckford v. Fatherly, Freem. 
Ch. (2d Ed.) 201; Luder v. Anstey, 4 Ves. 501; Hodg- 
son vs. Hutchinson, 5 Vin. Abr. 522; and Williams 
v. Williams, 37 L. J., 854. 

In William vs. Williams the Vice Chancellor held 
that a parol agreement, made to induce the solem- 
nization of a marriage, was a valid contract and 
would be enforced in equity. 

In Wanckford vs. Fatherty, the bill was for a 
marriage portion, promised by the father upon the 
marriage of his daughter; there was no note of 


agreement in writing signed by the defendant 


ant for the payment. The promise was enforced, 
and upon appeal to the House of Lords the decree 
was affirmed. Attention is also invited to the note 
of the reporter in that case. Freem. Ch. 201, taken 
from Reg. Lib. 1694, B. fol. 128. 
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In Caton vs. Caton, 35 L. J. Ch. 292, although the 
Lord Chancellor dismissed the bill, he reaffirmed the 
principle that where one of two contracting parties 
had been induced to alter his position on the faith 
of the contract, a court of equity will protect him. 

The conduct of either of the parties toan ante-nuptial 
agreement, after the marriage which operates as a 
fraud upon the rights of the other under the agree. 
ment, will take the contract out of the statute. Taylor 
vs. Beach, 1 Ves. sen. 279. In that case Lord Hard- 
wick, distinguishing the cases of parol ante-nuptial 
agreement that were, from those that were not, within 
the statute said: ‘‘ But here are strong circumstances, 
subsequent to the agreement, which go a great way 
to take it out of the statute ; and if the statute is 
suffered to be pleaded to the discovery even of a 
parol agreement in such a case, it would be very 
mischievous.’ 

We think we risk nothing in saying that there is 
not to be found in the history of adjudicated cases, 
a case where the subsequent circumstances were 
stronger or m“re colored with a systematic scheme 
of fraud ; and more wicked, cruel and inhuman, than 
is exhibited in the conduct of the defendant Nicker- 
son towards the complainant, as disclosed by the 
testimony in the record. Certainly no case has ever 
appealed as strongly to a court of equity for redress 
and relief as this case presents. 

It seems to be the settled doctrine in England that 
in Courts of Equity the statute of frauds will not be 
allowed to become the instrument of fraud for de- 
signing persons, Prole vs. Loady, 2 Giff., 20; citing 
Ludes vs. Austery, where a mere suggestion for con- 
sideration followed by marriage was held to be bind- 
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ing. Where there is a parol agreement entered into 
in good faith, parol evidence will be admitted to 
establish itina Court of Equity. Wadlkervs. Walker, 
2 Atk., 98. ; 

A fraudulent use of the statute of frauds will not 
be allowed. J/easter vs. Gillispie, 11 Ves., 627-8. 
In that case, the LorpD CHANCELLOR said : 


‘“‘One instance is the case of instructions upon a 
treaty of Marriage, * © * which, of appearing 
by the contents of the conveyance, can be proved 
aliunde.”’ 


Where a father, after the marriage engagement 
of his daughter, assured her intended husband that 
‘he intended to secure the whole of his estate to his 
daughter after his death, it was held ‘*‘that the above 
expressions of intention, on the part of the testator, 
amounted to a contract to settle the whole estate of 
which he died, seized and passed to the plaintiff in 
strict settlement.’’ Coverdale vs. Hastwood, lL. R., 
15 Eq., 122. 


Brown, on the Statute of Frauds, says: 


‘A simple illustration of the rule, that when the 
Statute of Frauds has been used as a cover toa fraud, 
equity will relieve against the fraud, notwithstanding 
its provisions, is reported by Viner.’” Brown Stat. 
of Frauds, Ed. 3d, Sec. 441. Citing 5 Vin. Adbr., 
§22, 524. Also the American cases of Crocker vs. 
Higgins, 7 Con., 342; Arnold vs. Cord., 16 Ind., 
177; Me Bur ney vs. Willman, 43 Barb., (N. Y.) 390. 


In this country, courts of equity have kept pace 
with that larger reason flowing from the advance- 
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ment of the enlightened civilization of theage. Even 
the rulings of the English Courts of Equity, sustain- 
ing ante-nuptial agreements, have been enlarged and 
extended so as to defeat attempted frauds upon rights 
created by such agreements. 

Illustrative of this are the cases of Durham vs. 
Taylor, 29 Ga., 166; Glass vs. Hulbert, 102 Mass., 
24; Hatcher vs. Robertson, 4 Strob. Ch., 179; San- 
Jord vs Atwood, 44 Conn., 141; Andrews vs. Jones, 
lO Ala., 400; Petty vs. Petty, 4. B. Moner., 215 ; 
Southerland vs. Southerland, 5 Bush., 591; Zafer 
vs. Hafer, 33 Kan., 449; and Greene vs. Greene, et. 
al., 34 Kan., 740. 


In the case of Durham vs. Taylor, 29 Ga., 166, a 
plea of the Statute of Frauds was interposed to de- 
feat an ante-nuptial agreement. The Court said: 


‘‘And is there any good reason why marriage 
should not be considered a part performance of mar- 
riage contracts,so as to take them—the contract—out’ 
of the statute? The reason assigned in Wontficufe vs. 
Maxwell, (1 P. Wm’s., 618) is that, wx/il the mar- 
riage, the promise is nof within the statute af all. 
True, the words of the statute are, ‘upon considera- 
tion of marriage,’ not of a promise to marry. * * 
The consideration of an ante-nuptial agreement is a 
promise fo marry. That remains the consideration 
after the marriage. The marriage is the performance 
of the promise, not its consideration. By the mar- 
riage, then, the agreement does not cease to be an 
agreement of @ promise of marriage, and become an 
agreement in consideration of marriage. How, then, 
can the marriage draw the agreement within the 
statute, if it was vof there before? * * * What 
say justice 9nd equity? Do they not say that these 
cases of marriage contracts are often the very ones 
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which marriage, as part performance, ought to take 
out of the statute? In the other cases, the other 
party, if he has parted with his property, and the 
contract fails, that property is gone; the moment 
the contract gets out of the way, the marital right 
of the husband steps in and swallows it all up at a 
mouthful. Nay, all her rights are gone. She has 
become a married woman, and thus has merged into 
her husband ; and his conduct in repudiating the 
contract is not even a ground to her for demanding 
a divorce. Indeed, a divo ce, if she could obtain one, 
could not restore her to @// she was, if it could to all 
she had, before the marriage. Great and irreparable 
is the mischief, if the contract be held void. I, my- 
self, therefore, much doubt whether, in cases of this 
kind, marriage is not such a part performance as 
takes them out of the statute.’’ Riley vs. Riley, 25 
Conn., 154. 


That learned judge cited, and quoted from, the ‘a 
following authorities in support of that opinion: 
Namely, Brown on Stat. of Frauds, 3d Ed., sec. 459 ; 
Whiteand Tudor, hq. Ca.,663; Pembervs. Matthews, 
1 Bro. Ch. Ca., 52; Cookes vs. Mascall, 2 Vern., | 
200; and Monticute vs. Maawell, 1 Eq. Ca. Abr., 19. 

Right in line, and in consonance with the doctrine 
announced, is Glass vs. Hulbert, 102 Mass., 24. The 
Supreme Court of that State said, ‘‘ the fraud most 
commonly treated as taking an agreement out of the 
Statute of Frauds, is that which consists in setting 
up the statute against its performance, after the 


other party has been induced to make expenditures, 


or @ change of situation in regard to the subject- 


matter of the agreement, or upon the supposition 
that it was to be carried into execution, so that the 
refusal to complete the execution of the agreement 
is not merely a denial of rights, which it was in- 
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tended to confer, but the infliction of an unjust and 
unconscientious injury and loss. In such case the 
party is held, by force of his acts or silent acquiese- 
ence, Which have misled the other to his harm, to be 
estopped from setting up the Statute of Frauds.”’ 
And on page 39, that court said : 


‘* The cases most frequently referred to are those 
arising out of agreements for marriage settlements. 
In such cases the marriage, although not regarded 
as a part performance of the agreement for marriage 
settlement, is such an irretrievable change of silua- 
tion that, if procured by artifice upon the faith that 
the settlement had been, or that it would be executed, 
the other party is held to make good the agreement, 
and not permitte’ to defeat it by pleading the 
statute.” 


The Supreme Court of South Carolina, in Hatcher 
vs. Robertson (4 Strob, ch. 179) the learned judge 
delivering the opinion, (p. 182) said: 


‘*T should not hesitate to set up and enforce an 
ante-nuptial agreement, founded on the considera- 
tion of marriage, though resting ‘x parol merely, 
provided it was clearly and satisfactorily established 
by proof, * * * not only against the husband, 
his heirs at law, devisees, legatees, distributees, or 
any other person claiming from or through him by 
volunteer conveyance, but even against a purchaser 
for valuable consideration, provided he had notice 
of the wife’s equity.”’ 


The Supreme Court of Connecticut, in the case of 
Sanford vs. Atwood (44 Conn. 141) sustained a parol 
ante-nuptial agreement that the wife should after 


marriage retain the management and control of her 
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property, and be entitled to its use and proceeds, 


and allowed parol evidence to be introduced to estab- 


lish the agreement. 

In Andrews & Bro. vs. Jones (10 Ala., 400) and 
Dyerst Remerschneider et al. (B82 N. Y. 629) the 
principle contended for by the appellant here is sus- 


tained. 

The Supreme Court of Kentucky, in Pelly vs. Petty 
(4 B. Mon. 215) where the wife charged that her 
husband, being much the elder and in good circum- 
stances, as an inducement to the contract of mar- 
riage and asa means of providing for her support 
in the event of his death, before their marriage, 
promised her that if she wouid marry him he would 
immediately after the marriage make her a deed of 
settlement, &c. A few days after the marriage, her 
husband disclosed to her for the first time that he 
had been induced by certain parties to make over 
his property before his marriage. In passing upon 
the question thus raised, the court said : 


‘*'The wife has been fraudulently deprived of the 
right of dower by the deeds in question; to that 
extent af least of this interest, (77 no further, their 
execution was a fraud upon her and ought not to 
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stand. 


In Southerland vs. Southerland’ s Adm’r, (5 Bush., 
591) it was held that, ‘‘As between parties, an oral 
ante-nuptial contract that neither party should claim 
or interfere with the property of the other, any more 
than if they were not married, is unquestionable.’’ 

In Kansas it is held ‘‘ That ante-nuptial contracts 
providing a different rule than the one prescribed by 
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law for settling their property rights, entered into by 
persons competent to contract, and which, consider- 
ing the circumstances of the parties at the time of 
making the same, is reasonable and just in its pro- 
visions, should be upheld and enforeed.’* J/afer v. 
Hafer, 33 WKan., 449. 

In Lutz’s Appeal, 95 Pa., 277, it was'held that in 
that State parol ante-nuptial contracts are vaild. 
The court said. * * * And that, on every prin- 
ciple of equitable stoppel, the husband’s mouth ought 
to be shut from jxlerposing an objection to its full en- 
enforcement.” 

In Jenkins v. Eldridge, 3 Story, C. C., 181, Justice 
Story said (p. 291), if a man promises, upon his mar- 
riage, to make a settlement upon his wife, and he, 
acting in bad faith after the marriage, refuses to exe- 
cute the settlement, equity ought to compel him to 
do SO. 

The case of Green v. Green et al., 34 Kan., 740, is 
one directly in point, and fully sustains the agree- 
ment in this case. There the wife, prior to the mar- 
riage, in order to induce her intended husband 
(Greene) to enter into the marriage engagement with 
her, represented to him that she was the owner of a 
farm which was ample to support them both, and 
which, if he would marry her, she agreed to dedicate 
to their joint support after their marriage. The 
husband, relying upon that agreement, entered into 
the mutual agreement with her to marry, and the 
marriage was afterwards solemnized. The day be- 
fore the marriage, the wife, without the knowledge of 
Green, conveyed the farm by deed to her daughters 
by a former husband. The court held that the mar- 
yiage, in pursuance of the former parol agree- 


ment fo marry, was a sufficient consideration to 
support the ante-nuptial agreement to dedicate the 
farm to their joint support ; and that the conveyance 
of the farm by the wife was a fraud upon Green, 
against which a court of equity will relieve. 

In Vermont it is held that, even a contract, ‘‘ in 
consideration of marriage,’’ the lack of a writing 
does not render the contract for marriage void. The 
statute only affects the matter of evidence by which 
a contract may be proven. 

In Porter vs. Allen, 54 Ga., 621, the court sustained 
a parol gift to a wife by her husband, nothwithstand- 
ing the Statute of Frauds, and decreed a specific per- 
formance of the agreement of gift. 

When induced by a promise, one enters into mar- 
riage, the contract is performed, and he can recover 
on the representations against the promiser. Ogden 
vs. Ogden, 1 Bland., 287. 

In Lowe vs. Bryant, 30 Ga., 528, there wasa parol 
treaty of marriage by which the husband agreed that 
the property he should receive by her on marriage, 
he would give to herand the children of the marriage 
by will. The agreement was enforced. The same 
doctrine was sustained in fesor vs. Resor, 9 Ind., 
347. 

In Cole vs. Cole, 41 Md., 301. A verbally agreed 
-with B to execute a mortgage on certain land to 
secure a loan of money; the court held that A was 
bound in equity and good conscience to perform his 
part of theagreement; * * * and the Statute of 
Frauds, if it had been pleaded, would have presented 
no obstacle to the enforcement of this equitable 


principle. 


In an early case in Virginia (Chichester vs. Vass’ s 
Adm’r, 1 Mumf., 98), a verbal promise of a father 
to the intended husband of bis daughter, that, if the 
marriage took place, he would make certain pro- 
visions for the daughter. The court held that the 
promise of the father, the marriage having been 
had, was binding on him, and enforced the same. 

In Crane vs. Crane, 4 Md., 316, where it was 
sought to enforce an ante-nuptial agreement, in re- 
spect to the wife’s personal property, notwithstand- 
ing the Statute of Frauds, the court held that the 
case was taken out of the statute and sustained the 
agreement. 

Bishop’s Law of Married Women, Vol. 1 (sec. 775), 


Says: 


‘‘Tf a man and woman propose fo marry, they find 
in the marriage itself, a consideration to sustain any 
sort of pecuniary arrangements which they choose to 
make.’ Citing, 4 Kent. Com., 464-5: and Johnson 
vs. Dillard, 1 Bay., 232-3. 


Mr. Bishep also says (sec. 810, vol. 1), that ‘‘Ante- 
nuptial parol agreement ts a valid contract between 
the parties.” 

Marriage is a valuable consideration. Therefore 
executory agreements made in contemplation of mar- 
riage, will be enforced if the marriage actually takes 
place. Perry on Trusts., Sec, 110, citing Dugan v. 
Getting, Gill, 38; Gough v. Crane, 3 Md. Ch., 119, 
also, 4 Md., 316, and Ryan v. Tomlinson, 39 Cal., 


639. See B Gill. 157. 
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Bishop on Law of Married Women, Vol. 1, sec. 


S07, says: 


-‘TIncautious persons have sometimes, not looking 
at the exact words of the statute, supposed that if 
an agreement is founded on the consideration of mar- 
riage, and is not in writing, it is therefore void. But 
that is not what the statute says. It simply says, 
that ‘no action shall be brought whereby to charge 
any person upon this parol agreement.’ For ex- 
ample, if the parol agreement has been executed, the 
rights of property acquired under it are as secure as 
if the contract had been in writing and duly signed.’’ 


Part Performance. 
ig 


Fry on Specific Performance says in substance (p. 
177) Ed. 1858: ‘‘The cases of parol agreements 
which courts of equity will enforce on the ground of 
part performance, notwithstanding the statute of 
frauds, are where fraud and injustice would 
result from allowing one party to refuse to perform 
his part of the contract. Citing Puchkmaster vs. 
Harrop, 7 Ves., 346; Railway Co. vs. Winter, Cr. 
& Ph., 57; and Lindsay v. Railway Co., 10 Ha., 664 
and 700. 

The case under consideration comes directly within 
this wise, just and equitable doctrine, The appel- 
lant here, relying upon the promises and assur- 
ances made to her by theappellee, Nickerson, as the 
inducement to her to marry him, did solemnize 
the marriage. The refusal of the appellee, Nicker- 
son, to perform his part of that agreement was 
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not only a fraud upon and gross injustice to her, 
but, under the circumstances of his conduct towards 
her in respect to his agreement with her, and his 
duty to her, as shown by the testimony contained in 
the record, was malicious and wickedly so. 

The same equitable principle upon which courts of 
equity will enforce specific performance of a con- 
tract, nolwithstanding the statute of frauds, are 
equally applicable for the enforcement of parol 
ante-nuptial agreements. 


Fry Ed. 1858 (p. 277, says: 


‘7 respect of marriage contract an exception to 
the general principle before us exists, for the obvious 
reason that the parties to the contract are not the only 
parties having an interest in the subject, but the 
contract is made by them on deals of the issue pf 
the marriage.’’ See authorities there cited. 


[t is shown by the testimony ( Record, pp. 118, 119, 
127, 128, and 129) that the agreement on the part of 
the appellee, Nickerson, was to dedicate the land 
therein referred to, exclusively to the purpose of 
ultimately securing a permanent home forthe appel- 
lant and the issue of the marriage. It is admitted 
in the answer of appellee, Nickerson, that there is 
issue of that marriage living—a daughter now about 
fifteen years old. (Record, p. 35.) 


In the case of Williams vs. Morris (95 U. 8., 456.) 
this court said: 


‘‘\When one of two contracting parties has been 
induced, or allowed to alter his posi/ion onthe faith 
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of such contract, to such an extent that it be fraud 
on the part of the other party to set up its invalidity, 
courts of equity hold that, clear proof of the con- 
tract, and part performance will take the case out 
of the operation of the statute, if the acts of part 
performance were clearly such that they are properly 
referrable to the parol agreement.’’ 


The same doctrine was held in Purcell vs. Miner, 
4 Wall.., 513. and, also, in Weale vs. Neale, 9 Wall., 
1. There the court said : 


‘‘Courts of Equity, whether wisely or not, it is 
too late now to enquire, have slipped in and relawved 
the rigidity of the rule requiring contracts concern- 


‘ing real estate to be in writing, and hold that part 


performance removes the bar of the statute, on the 
ground that iz is a fraud for the vendor to insist on 
the absence of a written agreement.’’ 


We think it will not be seriously contended that 
the agreement in the case at bar, under all the cir- 
cumstances disclosed in the testimony, is not en- 
titled to the same relaxation of rigid rulings upon 
the Statute of Frauds, as a contract concerning real 
estate. 

In Neale vs. Neale, supra, this court also said : 
‘* Damages will not compensate for the breach of this 
contract, nor answer the intention of the parties.”’ 
We think the court will not fail to discover that, in 
this case, neither, can damages, nor the relief sought 
by the bill, compensate the appellant for the wrong 
and injury done to her by all of the appellees, and 
especially by Nickerson himself, or answer the inten- 
tion of the parties in entering into so important an 
agreement as they made; one so eminently proper 
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and commendable as that of providing for the wife 
and the issue of their marriage. 

As we have shown, the ground upon which courts 
of equity hold that part performance will take parol 
agreements out of the Statute of Frands, is, that itis 
a fraud in one party to such an agreement to refuse 
to perform what he has solemnly agreed to do, after 
the other party has, on the entire faith of the agree- 
ment, performed on his part. On this ground it has 
been held that a contract, made in consideration of 
marriage, is taken out of the statute, when partly 
Houghton vs. Houghton, 14 Ind., 505; Childs vs. 
Pearl, 43 Vt., 224; Tinkler vs. Swayne, 74 Ind., 576; 
Sweet vs. Mitchell, 15 Wis., 665; dlussey vs. Castle, 
41 Cali., 242; Houston vs. Towndsen, 1 Del. Ch., 


499 and 38S Md.. 298. 


performed. Bradley vs. Saddler, 54 Ga., 682; 


What Constitutes Part Performance. 
=. 


[It seems that in England doubt has been expressed 
as to the soundness of the rulings by courts of equity 
that marriage itself was not a part performance of a 
parol ante-nuptial agreement, sufficient to take it 
out of the operation of the Statute of Frauds. 

In the case. of Coles vs. Pilkinton, (19 L. R. Eq. 
Cas. 174) the Vice Chancellor, in following the ruling 
in Caton vs. Caton. (where the eourt seemed to travel 
out of the record to say that marriage was not part 
performance) said : 


ois It is difficull lo Sat why th is should be the case.’ 
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And in Jeston vs. Hey, (6 L. R. Ch. Appls. 610) 
where one of the parties after the marriage refused 


to periorm the agreement, the court held : 


‘‘That it was no answer to the husband’s claim 
that he had refused to perform his part of the agree- 
ment, inasmuch as the contract between the parties 
had Sones partly perfor wed by thie marriage.’ 


In some of the States, where the clause of the 
Knglish statute in respect to marriage contracts pre- 
vails, courts of equity have held, substantially, that 
marriage is part performance of an ante-nuptial 
agreement, sufficient to take it out of the statute of 
frauds. 

In Kansas, in the case of Hafer vs. Hafer, 33 
Kan., 449, the court, in sustaining an ante-nuptial 
parol agreement for settlement, said : 


‘That ante-nuptial contracts, providing a differ- 
ent rule than the one prescribed by law for. settling 
their property rights, * * * should be upheld 
and enforced.”’ 


And in Greene vs. Greene, et. al., 34 Kan., 740, 
the ccurt, re-affirming the ruling in //afer vs. Hafer, 


said: ** And we JSurther decide that MATTIAGE is a 


good and sufficient consideration to sustain an ante- 
nuptial parol contract.’ 

In Georgia, in the case of Durham vs. Taylor, 29 
Ga., 166, where this subject is fully and, we think, 
ably discussed, this doctrine was affirmed. The 
learned judge, delivering the opinion, said: ‘‘/, my- 
self. therefore, Ahi uch doubt whether. ii CULSES of this 
kind, marriage is not such PART PERFORMANCE @s 
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lo take them out of the statute’ The same doctrine 
is held in Porter vs. Allen, 54 Ga., G21; also, 30 Ga.. 
HS. 

In Massachusetts, in Glass vs. Hulburf, 102 Mass.., 
24, the court there also discussed this question and 


said, in concluding: 


“The cases most frequently referred to are those 
arising out of agreements for marriage  settle- 
ments. In such cases, the marriage, although 
not regarded as part performance of an agreement 
for marriage, is SUCH Git ivreti rT rable change of silu- 
ation that, if procured by artifice upon the faith that 
the settlement had been. or mould he ereculed, the 
other parts is held fo make good lhe Li et ment, and 
not permitted to defeat it by pleading the statute.’’ 


In South Carolina.in the caseof //alcher vs. Robert- 
son, 4 Strob., Ch. 179, the judge, delivering the opin- 


ion, said: 


‘‘T should not hesitate fo se? up and enforce an 
ante-nuptial agreement founded on the consideration 
of marriage, though resting in parol merely; pro- 
vided, it was clearly and satisfactorily established 
by proof.’’ 


In Connecticut, in Sanford vs. Aliwood, 44 Con., 
141, the court sustained a parol ante-nuptial agree- 
ment that the wife should, after nfarriage, retain the 
management and control of her property, and be en- 
titled to its use and proceeds, and «dlowed parol evi- 
dence to be introduced to establish the agreement, 

In Virginia, in the early case of Chichester vs. 
Vass’s Adm 7,on a parol agreement, in consideration 
of marriage, it was held that the marriage was part 


performance of the agreement. 
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In Maryland the same doctrine was held in Crane 
v. Crane, 4 Md., 316, and Cole v. Cole, 41 Md., 301. 

Attention is invited to the following cases, 1n 
States having exceptions to the marriage clause of 
their statutes of frauds, substantially the same as 
that of the State of ¢ yregon : Andrews Bro’s v. Jones. 
10 Ala., 400; Petty v. Petty, 4 B. More., (Ky.) 215; 
Southerland v. Southerland Admr., 5 Bush., 591 ; 
Dyerst v. Remerschneider, 32 N. ¥., 629; Hussey v. 
Castle, 41 Cali., 422, and specially to case of Coror 
v. Stanley, 65 Cali... 188. where it was distinctly 
held that, even when one of the parties to the agree- 
ment /o marry, without cause, refused to solemnize 
‘the marriage, the other party being ready and willing 
to do so, the contract to marry should be enforeed. 

Thus it is seen that some of the courts of equity of 
this country have held that marriage alone is a part 
performance sufficient to take an ante-nuptial agree- 
ment out of the statute of frauds. Particularly 
should the marriage in this case take the agreement 
to provide a home for the appellant and the issue of 
that marriage out of the statute. 

The object of the statute of frauds being to prevent 
the mischief arising from the resort to parol evidence 
to prove the existence and terms oi the agreements 
therein made, it would seem that it was the inten- 
tion and purpose of the legislature, as a means of 
preventing fraud by perjury, to prescribe only arule 
to secure certainty as to the evidence to be employed 
to establish such agreements. 

From the words of the statute there could seem to 
be no other purpose in its enactment. We venture 
the assumption that it was upon that view of the 
statute, courts of equity have held that part per- 


Jormance of a parol agreement dispelled the sus- 
picion of fraud raised by the statute, and remove the 
bar to proving the same by parol testimony. 

As we have seen, courts of equity will enforce 
porol ante-nuptial agreements, nofwithstanding the 
statute of frauds, on the ground of fraud per se. The 
ground upon which these courts will enforce such 
agreements upon evidence of part performance, 1s 
that it is a fraud for one of the parties to the agree- 
ment to refuse to perform his part, after the other 
party, relying on the agreement, has performed his 
part. 

This last ground for the interposition by courts of 
equity, finds no support in the language of the statute 
of frauds. It rests solely on the doctrine that, in 
every case where the facts and circumstances in sup 
port of the agreement are clearly and satisfactorily 
established by the testimony of intelligent and 
reputable witnesses, and it is shown that a fraud 
has been practiced in procuring the agreement, or 
that a frand is about to be perpetrated by one of the 
parties upon another to the agreement, a court of 
equity will interfere and grant appropriate relief. 

This doctrine is founded on the principles of right, 
natural justice, and fair dealing between man and 
man, and cuts its way ‘‘through any law written or 
unwritten,’’ which has, for its object, only the de- 
termination of individual rights. It is now settled 
that marriage is not only a valuable consideration to 
vest a right or create an estate, but it is regarded as 
the highest known to the law. It is said to be one 
of the Holy Ordinances of God. It is’sanectioned and 
protected by the laws of man as essential to society 
and good morals. It seems difficult, then, to under- 
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stand upon what principle it can be said that ‘so im- 
portant an act as that of marriage itself 1s less mer- 
itorious, asan act of part jr formance of an ante- 
nuptial agreement made as perliminary to its con- 
summation. 

In Ohio, in Wilber vs. Paine, 1 Hamm., 117, the 


court, in making the application of this view of the 
Statute of Frauds, said : 


‘‘In giving.a construction to any statute, the 
court must consider i/s policy, and give it such an 
interpretation as may appear best calculated to ad- 
vance its object, by effectuating the design of the 
legislature. The great object of the statute in ques- 
tion is clearly expressed in the title prefixed to it. 
It is not, therefore, to be presumed that it was in- 
tended, in any instance, to encourage fraud ; and we 
may infer that any construction, which would have 
a tendency to do so, would counferact the design of 
the legislature by advancing the mischief intended 
to be prevented. Most of the decisions restricting 
the statute of 29th Charles II., and taking out of its 
operation that which might be brought within it by 
a literal construction of its terms, have been made 
on the same principles, as for example; although 
the statute says, that all contracts, for the sale of 
land, shall be in writing. Yet defendants in equity 
have been and are permitted to introduce parol evi- 
dence verifying, or discharging such contracts, or 
for the purpose of avoiding them for fraud, accident, 
or mistake, notwithstanding they are for the sale of 
Jand.’’ 


We submit that parol agreements made with re- 
spect to any legal subject of contract, though not in 
writing, will be enforced upon proofs of part per- 
formance, on one part, and fully performed in the 
other part, notwithstanding the statute declared 


such an agreement to be void. More especially will 
a court not undertake to set aside a completely per- 
formed contract, because the statute makes such 
agreements void. These ante-nuptial agreements 


are highly favored in law. 
V i. 
The Contract IPUS Kaeciuled. 


The contract in this cause is established by com- 
petent proots, clear, definile and unecivocal in all 


iis terms. 


Now, what are the terms of the contract as averred 
in the bill? Brietly stated, they are: the defendant 
agreed with the complainant, and subsequently with 
complainant's mother, that if she, the mother, would 
withdraw her objections and the marriage take place 
that he would convey certain blocks of land to com- 
plainant and her children immediately after the 
marriage, or the proceeds thereof to purchase a 
home, &c., or to reinvest the proceeds until they 
reached a sum suflicient to purchase her a home, &c. 
(Record, pp. 2, 3, 4, 5.) 

Mrs. Kenny testified : From these positive assur-. 
ances from the defendant that my daughter would 
be provided with a home in own right, I withdrew 
my objections and consented to their marriage, for 
my daughter, although of age wanted my consent. 
(Record, p. 119.) 

The real estate described therein is certain, and 
the contract as averred is proved by the evidence of 


Re ee 


a 


ee 


48 


the complainant. (Record, pp. 127, 128, 129.) And 
that of Mrs. Kenny. (Record, pp. 118, 119, 120.) 
This evidence is undertaken to be met by that of 

the defendant. Nickerson, only, which it is unneces- 
sary particularly to refer, as the evidence of the 
complainant and Mrs. Kenny disprove, effectually, 
the defendant’sdenial. The complainant has clearly 
and uneguivocally established the contract as al- 
leged. And the contract or agreement may be estab- 
lished by parol evidence. 

Sanford vs. Atwood, 44 conn. 141. 

Walker vs. Walker 2 Atk., 98. 

Measter vs. Gillespie, 11 Ves., 627. 


It is confidently submitted, the whole evidence 
clearly shows, and leaves no room for rational doubt, 
that the promise was made as already described. 
And in support of the testimony of the complainant 
and Mrs. Kenny we have the following extract taken 
from one of the letters written by the defendant to 
the complainant, dated Nov. 7, 1881. Exhibit E. C. 
D. N., No. 33. (Record, p. 149 ) 


‘‘Mr. Gillette has sold owr lot and a half in Port- 
land for 37,000, leaving one yet to sell, for which he 
had been offered 84,200, my price being $5,000. 
Mrs. Williams is looklng after it, and I shall sell if 
she says so.’’ 


But notwithstanding the defendant’s statements 
in his answer, not called for under oath, and irre- 
spective of the strongest motive which has led him 
to deny the contract, it is again confidently sub- 
mitted by the counsel for the appellant that upon 
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the whole evidence, it is clear that the appellee 
promised to give (and did give, as far as he could, 
without giving her a deed directly) the blocks men- 
tioned to the appellant, and it will hardly be denied 
that it is reasonably certain that such was the prom- 
ise, and therefore the decree passed below should be 
reversed. 

Was this contract or express agreement solemnly 
entered into fully executed ? We say most indubita- 
bly it was. 

The fact is admitted that under and in considera- 
tion therefore, the parties were married in California 
on the 13th of August, 1870. (Record, p. 2.) So 
far therefore, as the complainant is concerned, she 
promptly and fully executed her part of the contract. 
What was done by the defendant in the way of ful- 
filling or executing the contract or agreement on his 
part? His promise was, that after the marriage, he 
would execute a conveyance of blocks of ground 
145 and 146 to complainant and her children, or sell 
the same and reinvest the proceeds for a more rapid 
rise, so as to accomplish the purpose intended. He 
did perform this act, asthe bill avers, that about a 
month after the marriage, to wit, the 17th and 19th 
of September, 1870, and the defendant's answer ad- 
mits that blocks 145 and 146 were sold, and both 
complainant and defendant united in the deed of 
conveyance, and the proceeds arising therefrom were 
invested according to the agreement. This certainly 
was such a performance or execution of the agree- 
ment as to take the case out of the statute of frauds, 
if there had been any doubt about the full perform- 
ance of the contract before that time. Any other 
construction, it is respectfully submitted, would work 
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a grievous fraud upon the complainant and her child, 
which could not be compensated for in damages. 

When complainant executed the last deeds for 
sale while in Europe, she returned them in a letter 
in which she wrote to him, ‘‘imploring him to be 
very careful of the money the property had been 
sold for, and thinks it perchance, for some unex- 
plained reason, he might not be ready to buy me the 
long promised home for me and mine, | begged him 
to put the proceeds in U. 8. bonds, as the safest 
place for the money.’’ (Record, p. 131.) The de- 
fendant when asked to produce letters written him 
by complainant, he says, he has no original let- 
ters or copies of original letters of the complainant, 
nor anything else that ever belonged to her in his 
possession. (Record, p. 75.) 

Having received the money from the sales as soon 
as the duly executed deeds were returned, and ap- 
plied the proceeds in part for the purchase of the 
premises in controversy, we earnestly submit that 
he should be held as trustee for complainant, and 
inasmuch as the fund has been traced into the prop- 
erty in question, relief ought to be granted. 

Can there be a case, we respectfully submit, that 
appeals with stronger reasoning to a court of equity 
to redress wrongs than is presented in this case. The 
defendant has perpetrated a fraud upon the rights of 
the complainant, that equity will hasten to redress. 

This court in Armes vs. Bigelow, 108 U. S., p. 632, 
discussing what performance is necessary to take the 
case out of the statute of frauds, say: ‘*‘ Whether 
in view of the requirements of the statute of frauds 
the memorandum signed by both parties was of it- 
self sufficient to support the bill is a question, we 
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do not think it important to discuss, because if the 
memorandum is not enough, the terms of the con- 
tract have been otherwise clearly established by the 
evidence, and there has been full performance by 
Arms and substantial part performance by Bigelow.’’ 
We think the case, as made by the evidence, is 
well supported under the law, and in reversing the 
decree below and granting the relief asked by the 
complainant for the protection of herself and little 
child by this court, the law will not be lacerated. 


Trusts. 
VII. 


Taking all the facts and circumstances in this 
case, as disclosed by the testimony, the agreement 
of the appellee, Nickerson, created an implied trust 
in respect to the real estate therein mentioned for the 
use of the appellant, and made him the trustee hold- 
ing the same, or the proceeds thereof, for her bene- 
fit and theirchild. Story’s Hq. Jur., see. 1195, et seq. 

Under the agreement, the money, in equity, real- 
ized from the agreed sales, and passed into the hands 
of the appellee, still belonged to appellant. 

‘“An agreement entered into by the husband, or 
wife, for the mutual settlement of their estates, or 
the estates of either of them, upon the marriage, even 
without the intervention of trustees, will be enforced 
in equity, though void at law.’’ 2 Story Eq. Jur., 
Sect. 1370. 


Perry on Trusts (sec. 208) lays down the broad and 
just rule on the subject of what will constitute a 
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trust growing out of the marriage agreement. He 
says: ‘‘In the negotiation of the marriage treaty, if 
the person making the representations have the prop- 
erty referred to in his hands, or under his control, a 
court of equity will construe him into a ¢rustee for 
for such property, for the party to whom the induce- 
ments were held out, and the court will compel him 
to execute the trust.’’ Citing H/ammersley v. DeBiel, 
12 C. & Fin., 45; Downes v. Jennings, 32 Beav., 
290; Hunt v. Mathews, 1 Vern., 408; Walford v. 
Gray, 11 Jur. (N. 8.) 106, and 8 /d., 281; Coverdale 
v. Hastwood, L. R. 15 Kq., 122 ; Saunders v. Cramer, 
3 Dr. & Was., 87; Laon v. Fielding, 32 Beav., 1; 
Morehouse v. Calvin, 15 Beav., 341; and Slory Aq. 
Juris., secs. 268 and 272. 

Perry on Trusts (sec. 209) says, *‘ these rules ap- 
ply to ECCT Y kind of fiduciary relation. The principle 
is the same in all of them.’’ And at sec. 210 he says, 

‘* But equity goes even farther than this. It not 
only watches over these defined relations of par- 
ties, but it scrutinizes the wndefined relations of 
Sriendly habits of intercourse and personal reliance 
and confidential advice.’’ Citing //unter v. Atkins, 3 
M. & K., 140; James v. Holmes, 8 Jur. (Nn. 8.) 558 
and 732; and Falk v. Turner, 101 Mass., 194. 


Again, at page 211, Mr. Perry says: 


‘* So property obtained by one through the fraudu- 
lent practices of a third person will be held under a 
constructive trust for the person defrauded, though 
such person receiving the benefit is innocent of col- 
lusion. If such person accept the property, he adopts 
the means by which it was procured ; or, as Lord 
Chief Justice Wilmot said (Opin. 65), ‘ Let the hand 
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receiving the gift be ever so chaste, yet it comes 


through a polluted channel, the obligation of satis 
faction will follow.’ ”’ 


A trust once created, the trustee cannot change its 
character, vary its terms, or declare any new trust by 
a sale of the trust property and a reinvestment of the 
proceeds in other property. Perry On Trusts, sec. 86. 

A promise to marry, made in good faith, like 
an actual marriage, is a valuable consideration. 
Conne,s Vv. Stanley, 65 Cali., 183; Smith v. Allen, 5 
Allen, 458; Wood v. Savage, Walk. Ch., 471, and 
Paso. Cont. 29, and 4 Kent Com. (6th Ed), 468. 

Marriage is regarded as one of the strongest con- 
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siderations, in law, either to raise a vse or found a 
contract, gift or grant. 2 Pars. Cont., 71; Holden 
vs. Dickson, Freem, 96 ;. Smith vs. Stafford, Hob., 
216: and Waters vs. Howard, & Gill., 262. 

When persons occupy towards each other peculiar 
relations of trust or confidence, all dealings between 
them are jealously watched by a court of equity, to 
see that such confidence is nol betrayed, and that ad- 
vantage is not taken of the weak or ignorant. Leon- 
ard vs. Barnum, 84 Wis., 105. 

In marriage it is held that parol evidence is admis- 
sible to show the transactions out of which a trust 
results by operation of law. Reagan vs. Walker, 
1 Wis., 527; Whitneg vs. Gould, 2 Id., 552; and 
Bird vs. Morrison, 12 Id., 138. : 

A marriage, settlement providing for children con- 
sidered and construed. Douglass vs. McAfee, 12 
Rich., Eq. 397. 

When fraud is shown, parol testimony is admis- 
sible to establish a trust, regardless of the Statute of 
Frauds. 21 Cali., 93, and 11 Met., 321. 
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Resulting trusts may be established or defeated by 
parol testimony. 22 Cali., 575, and Z/ill on Trus- 
fees, Sec. 91. 

It is now a settled doctrine in equity, thatalthough 
a parol declaration of trust will notaffect land. Yet, 
if by theagreement, land is to be converted into money 
and, in pursuance thereof, is converted, a parol 
declaration will bind the proceeds Or money. Perry 
on Trusts, Sec. 86; Maffitt vs. Rynal, 69 Pa. St., 
380: Hill on Trustees, 58. 

Although an agreement is made between husband 
and wife alone, the trust will devolve upon him, and 
be enforced in the same manner, and under the same 
circumstances, that it would be if he were a mere 
stranger. 2 Story Hq. Jur., 598. 

At common law, when the wife’s property vests in 
the husband, if there be an ante-nuptial agreement 
stipulating that the wife may enjoy her separate 
property, equity bolds the husband to be her trus- 
tee, and compels him to account to her for that prop- 
erty. Cotton vs. Cotton, Prec. Ch., 41. 

It was held in Indiana that if the husband deals 
improperly with funds belonging to his wife, or in 
which she has a special interest, he will be held to 
be her trustee, and required to account accordingly. 
Resor vs. Resor, 9 Ind., 347. 


Who May Plead the Statute. 


VIII. 


The Statute of Frauds is a personal defense, and 
‘annot be interposed by strangers to the agreement. 
Like infancy, usury, and a variety of other defences, 
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it can only be relied upon by the parties. Lavenber 
vs. Hall, 60 Ala., 214; Cunningham vs. Potter, 6 
Pa. St. 357: McConnell vs. Brellbart, 17 Ills., 362: 
Chicago Dock Co. vs. Kenzie, 49 Uls., 89; Bohanan 
vs. Pace, 6 Dana, 194; Sneed vs. Bradley, 4 Sneed, 
301; Ryan vs. Tomlinson, 39 Cali., 644 ; Cowan vs. 
Adams, 10 Me.;, 382; Richards vs. Cunningham, 10 
Neb., 410, also 53 Tex., 14; 124 Mass. 19; 21 Iowa, 
404. 

The appellees Mathews and Carter, were not 
parties to the contract. They were strangers to it, 
according to their answers and deposition in the 
case. 

The appellees rely,on the Statuate of Frauds, a 
purely technical defense. In the administration of 
equitable jurisprudence, technicality is a bastard. 
It originated in the dark letter age of our own Semi- 
Civilized ancestors; and has no place in the halo 
and shield of the light and reason which now en- 
circles the world. 

The objection to complainant to bringing this 
‘ause in her own name not having been made below, 
cannot now for the first time be made in this court. 
Although the authorities sustain the bringing of the 
cause by the complainant. 

J. J. JOHNSON, 
W. W. WILSHIRE, 
Counsel for Appellant. 
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Supreme Court of the alnited States. 


EMMA C. D. NICKERSON, CoMPLAINANT, 
v8. 


AZOR H. NICKERSON, LENA DILLER CARTER, anp 
WILLIAM B. MATTHEWS, Derenpants. 


BRIEF ON BEHALF OF PLAINTIFFS IN ERROR. 


The complainant in her bill of complaint alleges that in 
the spring of 1870 she engaged herself to the defendant, 
Azor H. Nickerson, whom she afterwards married; that 
while she was so engaged, but prior to the performance of the 
marriage ceremony, the said Azor H. Nickerson went with 
the complainant and pointed out to her certain lots of 
ground then owned by him in the city of Portland, in the 
State of Oregon, and the bill of complaint attempts to set 
up a pretended conversation, which the complainant claims 
then occurred, as constituting a parol contract or agreement 
under which she claims to have acquired a certain (or rather 
an uncertain) right, interest, title, and estate in said lots of 
ground; that shortly after her said marriage she united 
with her said husband in selling and conveying away said 
lots, and that subsequently different purchases and sales and 
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investments and reinvestments were made by said Azor H. 
Nickerson, and that finally he bought a certain part of lot 
No. 2, in square No. 114, in the city of Washington, D. C. 
(being No. 7 Dupont Circle). 

The complainant claims that the said pretended ante- 
nuptial parol contract or agreement attached to the property 
last above mentioned, and that under such alleged ante- 
nuptial parol contract or agreement the property last above 
mentioned belonged to the complainant in equity. She. 
further alleged that the defendants, Azor H. Nickerson, 
William B. Matthews, and Lena Diller Carter, formed and en- 
tered into aconspiracy to defraud complainant of her rights 
under said alleged contract or agreement, and that the prop- 
erty last above mentioned was conveyed by the vendor, not 
to the defendant Azor H. Nickerson, but to the defendant 
William B. Matthews, in trust for the said defendant, Azor 
H. Nickerson, and afterwards was conveyed by said Mat- 
thews to the defendant, Lena Diller Carter. 

The bill also alleges that certain personal property was by 
bill of sale conveyed by said defendant, Azor H. Nickerson, 
to the said defendant, Lena Diller Carter, and that said con- 
veyances of said real and personal property to said de- 
fendant, Lena Diller Carter, were in fraud of the rights of 
the complainant under said alleged antenuptial parol con- 
tract or agreement. The bill prays that said deed of realty 
and bill of sale of personalty to the defendant, Lena Diller 
Carter, be decreed null and void, and that her title be 
divested, and that the court will pass a decree establishing 
the alleged trusts in favor of the complainant under said 
alleged parol contract or agreement, and requiring all of the 


defendants to execute a conveyance to the complainant, &c. 
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Such is the general substance and schemeof the bill. (See 
the Record, pp. 2 to 12, inclusive.) 

The defendant, Azor H. Nickerson, in and by his answer 
to the said bill, denies the allegations of the bill in the most 
positive and emphatic manner. (Record, pp. 26 to 36.) 

He says that no such conversation occurred, and that there 
never was, either in writing or by parol, any contract or 
agreement between himself and complainant before their . 
marriage or after their marriage; that there never was any 
conspiracy; that the complainant never had any right or 
interest in the property conveyed to the defendant, Lena 
Diller Carter, and that the said conveyances are legal and 
proper. 

Ife sets up the laches of the complainant as a further 
defense against her, and also sets up the statute of frauds of 
Oregon, where the alleged antenuptial parol contract or 
agreement is pretended to have been made and where the 
lots first referred to were located, and the statute of frauds 
of the District of Columbia, where the land is situated which 
is now sought to be charged, as before stated. (See his an- 
swer, Record, pp. 36 to 37, and his amendment to his answer, 
Record, pp. 64 to 66.) 

The defendants, Lena Diller Carter and William B. Matthews, 
also deny all the allegations of the bill from the beginning 
to the end and set up the complainant’s laches, and also the 
said statute of frauds of the District of Columbia and of the 
State of Oregon, by their answers and the amendments to 
their answers. (See Record, pp. 38 to 46, for the answer of 
Lena Diller Carter, and Record, pp. 49 to 52, for the amend- 
ment to her answer, and see Record, pp. 52 to 60, for the 
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answer of William B. Matthews, and Record, pp. 62 to 64, 
for the amendment to his answer.) 

The defendant, Azor H. Nickerson, was examined as a 
witness on behalf of the complainant, Emma C. D. Nicker- 
son, and as her witness, in answer to the interrogatories-in- 
chief put to him (see interrogatories, Record, pp. 79 to 81), 
testified that said house and lot on Dupont Circle was pur- 
chased with money obtained by him in the ordinary course 
of business, and was derived from various speculations and 
business transactions of his. (See answers to interrogatories- 
in-chief, Record, p. 75.) 

As such witness, called by the complainant, he was asked 
certain cross-interrogatories by the defense (Record, pp. 82 
to 85, inclusive), and his answers to such cross-interrogato- 
ries are found in Record, pp. 76 to 78, inclusive, in and by 
which he positively and emphatically, as complainant’s wit- 
ness, denies the allegations of the bill, and swears that there 
never was any contract or agreement between him and the 
complainant before or after marriage, in writing or by parol. 
(Record, pp. 76 to 78.) 

The defendant, Azor H. Nickerson, was afterwards exam- 
ined as a witness on behalf of the defendants upon interrog- 
atories-in-chief put to him by the defendants (Record, pp. 86 
to 93) and cross-interrogatories put to him by complainant. 

His answers as such witness for the defendants are found in 
Record, pp. 96 to 105, and he again positively and emphat- 
ically denies all the allegations of the bill; and, further, he 
testifies that he became engaged to the complainant at Dal- 
las, Oregon, on April 21, 1879, while on a trip from Port- 
land, Oregon, to Fort Lapwai with a party of officers and 


their wives; that the engagement was announced during 
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the trip; that complainant was 23 years of age when she 
engaged herself to him. Her mother was not one of the 
party on said trip, but was at the time in California; that 
nothing was said about the consent of her mother, and the 
engagement had existed several weeks before complainant 
returned to Portland, Oregon; that he was at the time a 
captain in the army and an aide-de-camp, his pay and allow- 
ances being between $2,000 and $3,000 a vear; that com- 
plainant never had any money or property and never con- 
tributed a dollar to the support of herself or the family ; 
that in addition to his salary he was at the time the owner 
of blocks 160, 145, and 146 and lots 6 and 7, ia block 59, 
Couch’s addition to the city of Portland; that blocks 145 
and 146 were an old brick yard, in an undesirable locality 
for building purposes, on low ground near the river; that 
he never had any legal title to and only an equitable title 
and interest in lot 2, square 114 (No. 7 Dupont Circle), in 
Washington, D. C. 

That at the time of purchase he was under orders to go 
to Arizona for duty, and the inconvenience of conveying the 
property would have been very great, with himself in Ari- 
zona and the complainant in Europe, and as he had experi- 
enced great loss of time and inconvenience in other similar 
matters, which he wished to avoid, he had the legal title con- 
veyed by the vendor. to William B. Matthews in trust. 

That in the spring of 1880 he purchased an equity of re- 
demption in another lot, being in lot A, in square 210, in 
Washington, D. C., known as 1447 Rhode Island avenue: 
that there was an encumbrance upon it when he bought it, 
which was not paid off until after he had sold his interest in 


it; that he sold the Rhode-Island-avenue house some time 
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previous to the purchase of house No. 7 Dupont Circle for 
a sum between $4,000 and $4,500, and that neither the 
purchase-money nor the money realized from the sale were 
ever subject to any antenuptial agreement, contract, trust, 
or trust fund of any kind whatsoever, and the complainant 
never had any interest in the same. 

He says that all the taxes upon the property mentioned in 
the bill of complaint were paid by him from his own money ; 
that very large amounts had to be paid and were paid by 
him with his own money, largely in excess of the original in- 
vestment, for improvements upon the lots purchased and 
owned by him in Oregon; that in 1878 he had sold said 
Oregon lots for $4,500, and the deeds were signed by com- 
plainant and himself and sent to the purchaser, who discov- 
ered a flaw in the title, the sale fell through, and the 
proceedings for partition had to be gone over again before 
the title was perfected, and then on looking at the lots he told 
his agent to raise the price. 3 | 

The complainant at the time, however, without objection, 
united with him in the execution of the deed for same at 
the price of $4,500; that when afterwards again sold, when 
she was in Dresden, the three deeds were sent to her sepa- 
rately, and were received and executed by her separately 
and at different times. 

He says that after his marriage to the defendant, Lena 
Diller Carter, he conveyed to her certain household and 
kitchen furniture and personal property in Washington, 
D. C., and caused to be conveyed to her certain real estate in 
said city, and when asked why he did so he testifies that he 
had previously insured his life for all that he could get and 
assigned it to ,his little daughter; that his army assurance 
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was assigned to the complainant and his daughter, and that 
all the time, up to the very date of his leaving the United 
States, he gave the complainant, through said daughter, $150 
per month—nearly three-fourths of his pay as a retired offi- 
cer—and had arranged and had so advised her to continue 
this allowance; that when the divorce which he had pro- 
cured from complainant was set aside a great wrong was 
perpetrated upon the said Lena Diller Carter. his wife. She 
was left alone, neither married nor in one sense a single 
woman; her mother was an aged woman, and both the latter 
and a sisterinvalids. He had before told her he thought he 
oughtto settle the house on her, as he was speculating heavily 
in stocks, but she had objected, as they were just married, lest 
it should be supposed she had a mercenary object in marry- 
ing him; that the deeds were made out and carried to her 
simultaneously with her information that it was to be done, 
and these were his general reasons for making the transfer, 
aside from the considerations named in the instruments; 
that there was an actual money consideration, as stated in 
said deeds. 

He denies entirely the charges of conspiracy, and also all 
the allegations about the alleged contractor agreement. (Rec- 
ord, pp. 96 to 102.) 

Answering the cross-interrogatories put to him by the 
complainant, he states that he owned, in addition to the prop- 
erty already mentioned, lands in King, Thurston, Lewis, and 
Pierce counties, W. T. 

He says that blocks 145 and 146 only brought $2,500, 
out of which brokers’ commissions were paid, and that he 
could not have purchased much property anywhere with 
this money alone. (Record, p. 103.) 
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Mrs. Kenny in her testimony says, in answer to the 12th 
and 13th cross-interrogatories, that complainant is her 
daughter and is 37 years of age, and that the complainant 
was born July 24, 1847. (Record, p. 125.) 

The complainant herself testifies that she is 37 years of 
age (Record, p. 126), and, in answer to cross-interrogatories 
put to her by the defense (Record, pp. 115 to 117), says that 
she was born July 24, 1847; that she engaged herself to the 
defendant, Azor H. Nickerson, at Dallas City, Oregon, on 
April 21, 1870; that she does not know to whom lots 145 
and 146, in Portland, Oregon, were sold or the price; that 
they were unimproved; that lots 3, 4, 5, 6, 7, and 8, in 
block 24, in Portland, Oregon, were near the river front,.at 
the head of Couch’s lake or swamp, on low ground; that in 
1878 Major Nickerson wished, if he could sell said lots for that 
amount, to invest $4,500 in the shares of stock in a cattle 
pool which he had formed in Nebraska for the purchase of 
a herd of Texas cattle. (Record, pp. 133 to 136.) 

The testimony of the defendants, Lena Diller Carter and 
William B. Maithews, was taken on behalf of the defense 
and is found in Record, pages 151 to 165 and 165 to 182, re- 
spectively, and contradicts and denies all the allegations of 
the bill and supports and proves all the statements in the 
answers in the clearest manner, so far as they are concerned, 
as will be seen by reference to said testimony. 

The house No.7 Dupont Circle was paid for—$300 in 
cash and the balance, $8,080, by a check on Middleton & 
Co. (Record, p. 205). The defendant, Nickerson, as well as 
the vendor, Thomas Sheridan, all state in their testimony 
that the check was on Middleton & Co. (see Record, pp. 75 
and 200), and the copy of his account at the bank of Middle- 
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ton & Co. (Record, p. 205) Lnows the same thing. Said ac- 
count also shows that the defendant, Azor H. Nickerson, had 
been dealing largely in stocks, ete., and purchased No. 7 
Dupont Circle with money derived from such source, as he 
and the defendant Matthews testify; and it also appears 
from said account that the $12,000 received by Azor H. 
Nickerson for the Oregon property was not deposited by him 
at the bank of Middleton & Co., and so no part of it could 
have gone into the purchase of No. 7 Dupont Circle. (Rece- 
ord, pp. 204 and 205.) 

We have thus far referred to the facts of the case and will 
now consider the law applicable thereto: 


Ist. In the first place, the specific performance of contracts 
in equity is not a matter of absolute right in the party, but 
of sound discretion in the court, and unless the court is 
satisfied, beyond a reasonable doubt, of the existence of the 
contract, and that the application is fair, just, and reasonable 
in every respect, it will refuse to interfere. 

Waters vs. Howard, 1 Md. Ch. Dec., 112; affirmed in 
8 Gill, 262. 
Duval vs. Myers, 2 Md. Ch. Dec., 401. 


Every agreement, to be specifically executed, must be fair, 
just, reasonable, bona fide, mutual, and certain in all its parts, 
and if any of these ingredients are wanting equity will not 
decree a specific performance. 

Stoddert vs. Bowie, 5 Md. Rep., 18, 28, and 30. 


Such is the rule laid down by the courts everywhere and 
by repeated decisions in the State of Maryland. 
Even if the alleged contract relied on by the complainant 
2 
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had been in writing and signed, as required by the statute 
of frauds, still it is so uncertain in its terms that a court of 
equity would not attempt to enforce it. The supposed ante- 
nuptial contract, as alleged in the bill of complaint, does 
not show when or at what time after the marriage the de- 
fendant, Azor H. Nickerson, was to convey the property to 
the complainant, if at all. In the next place, if he did con- 
vey it to her, the bill states that he was also to build a house 
thereon for her, which would be,in this event, an additional! 
settlement on her, while if he did not convey the property 
to her the bill states he was to build such house for her out 
of the: proceeds of sale of said property or a part thereof. 
Besides, the supposed contract merely states that he was to 
erect a suitable dwelling-house for the benefit of herself and 
her children, but does not state anywhere what was to be 
the value of such house or how much a suitable house would 
be worth, nor does it state who was to decide what would 
be a suitable house; whether it was to be left to him, his 
wife, or her mother to decide what would be a suitable house 
and how much it would cost and be worth, nor does it state 
who was to decide when the property should have advanced 
to a value sufficient to pay for such a home. 

It is submitted that a court of equity would not enforce a 
contract so vague and uncertain in its terms as that alleged 
and attempted to be proved, even if such contract were both 
admitted and in writing, and signed as required by the stat- 
ute of frauds, which in neither respect is the case in the 
present suit. 

2d. The pretended antenuptial contract or agreement, 
as alleged in the bill of complaint (Record, p. 2), and as at- 
tempted to be proved by the complainant in her testimony 
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(Record, pp. 127 and 128), as well as in the testimony of her 
mother, Mrs. Celia D. Kenny (Record, p. 118), consists of 
alleged conversations of the loosest character. 


It is, among other reasons, probably because persons are 
peculiarly liable to make loose and unguarded statements at 
such times that the statute of frauds was passed. 

But, independently of the statute of frauds, and where the 
statute has not been set up in defense or relied upon in any 
way, such loose conversations are held not to be sufficient to 
establish a contract or agreement between the parties. 

In Lewis vs. Caperton, 8 Grattan, 149, the allegation was 
that the husband agreed to convey and did convey to his 
wife certain property (slaves) derived from her father’s estate, 
and in consideration of his so doing she agreed to relinquish 
and did relinquish her right of dower in some of his real 
estate. The slaves, after being conveyed to the wife, were 
claimed by the husband’s ereditors, and the wife attempted 
to set up the agreement between her husband and herself 
and her release of dower as a consideration therefor. The 
proof consisted of loose conversations which took place when 
husband and wife were together—her repeated statements 
in the presence of various persons that she made over her 
right to his land because he told her he had made over to 
her by deed the property coming from her father’s estate. 
So the justice of the peace by whom the privy examination 
of the wife was taken as to her execution of the deeds relin- 
quishing her dower stated that at the time she executed the 
deeds releasing her dower, and immediately before signing 
them, she stated that she was induced to execute them in 
consideration of her husband securing to her the negroes 
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made over in the deeds for her. The court ruled against 
her claim and say: 


ar 


he court is further of opinion that there is not 
sufficient evidence of any contract or agreement be- 
tween Lewis and his wife to make upon her a settle- 
ment of the slaves named in the deed, &c., for the 
benefit of the wife, in consideration of her release of 
her contingent dower interest in the estate of her 
husband. 

“The loose conversations of the parties as proven furnish 
no evidence of such a contract; and though the wife, 
when she made such relinquishment as set forth in 
the deeds referred to, may have entertained the ex- 
pectation that a settlement would be made, such hope 
and expectation cannot detract from the effect of her 
solemn relinguishment or entitle her,’ &c., to any 
relief against the effect thereof. * * * ‘The deeds, 
&c., for the benefit of the wife are null and void 
as against the creditors of the husband, and cannot 
be regarded as valid to the extent of the value of her 
contingent right of dower.” 

Lewis vs. Caperton, 8Grattan, 166 and 167. 


In the case at bar it is further to be remembered that the 
complainant asks the Court to trace her pretended claims 
against her husband’s property through repeated convey- 
ances of his real estate, the title of which never stood in her 
1ame; she having united in the deeds and acknowledged 
them with the usual privy examination, and the proceeds of 
sale being paid to the husband without any claim on her 
part being made at the time or even mentioned when she 
was so privily examined. 

In Kesner vs. Trigg, 98 U.S., 51, a wife inherited a certain 
interest in certain land from her father, and an additional 
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interest therein was purchased with the proceeds of slaves 
which she inherited from him, and afterwards she and her 
husband agreed to exchange it for a piece of property be- 
longing to a third party, who was willing to make such ex- 
change; the husband and wife accordingly conveyed away 
the property (which was her land and not her husband’s), 
and she executed the deed and was privily examined. The 
title to the other property for which she exchanged her land 
was conveyed to the husband and not to the wife. The hus- 
band failed and was adjudged a bankrupt, and his assignees 
claimed the latter piece of land. The wife filed a bill claim- 
ing the whole of it as her property and alleging that there was 
an antenuptial contract between her and her husband, not 
reduced to writing, by which she was to claim no interest 


in his property and he none in hers. The court say: 


“ If there were no valid contract between the appel- 
lant and her husband, as claimed, the slaves, &c., 
were the absolute property of the latter, &c. So, by 
the common law, if the husband and wife sell and 
convey her land, and he receives the consideration 
money without any reservation of rights on her part, 
the money belongs to him (citing authorities.) 

“ No question is raised as to the statute of frauds, 
and we need not, therefore, consider that subject, * * * 
The alleged contract is thus set out in the bill. 
Speaking of her marriage to Kesner, the appellant 
says: ‘It was then agreed, and has always since been 
agreed and understood, between herself and her 
husband that she was to take no interest in his prop- 
erty and he was to take no interest in hers. On their 
marriage they settled on a farm owned by Mr. Kes- 
ner, &c., and in pursuance of this agreement she 
relinquished her rights in this land.’ With reference 
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to the conveyance by herself and Kesner, &c., and the 
conveyance to Kesner, she says: ‘ Your oratrix, being 
assured this was an exchange of land, and that she 
would thereby acquire an interest in this land ex- 
changed for her land, assented to it. Your oratrix 
never would have consented to a sale of her land for 
money,or to any arrangement which would have de- 
prived her of her inheritance in her land and have 
her fee simple converted into a mere dower right. 
With this distinct understanding. between her hus- 
band and herself, and, believing she would have in 
the Cedarville land the same rights she had in her own, 
she assented to this arrangement; but, being a feme 
covert and ignorant of business, she intrusted the 
whole management of her business to her husband.’ 

“She claims one-half of the land free from ber 
husband’s tenancy by the courtesy, and the reversion 
of one-half of the residue at her husband’s death.” 


The only proof consisted of loose conversations, and the 
court decreed against the claims of the wife. 
Kisner vs. Trigg, 98 U.S.,54 and 55. 


Such loose conversations being insufficient proof of a con- 
tract where the statute of frauds is not interposed, it is still 
clearer that when the statute is interposed they cannot 
possibly be considered as proof of such contract or agree- 
ment. 

In Blow vs. Maynard, 2 Leigh, 49, the court say: 

“Lastly, the parol evidence relied on as proving 
the agreement does not prove it. One of the witnesses, 
&c., proves nothing at all to the purpose. Another 
witness proves, not an agreement indeed, but a loose and 
vague conversation between the husband and wife, in which 


the husband proposed that if the wife would join in the 
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conveyance of her real estate he would build her a house 
on a lot of his in Portsmouth, which house and lot he 
would convey to her. It is impossible to regard this con- 
versation as a contract without an utter disregard of the 
policy and letter of the statute of frauds.” 

Blow vs. Maynard, 2 Leigh, 49 and 50. 


In the case at bar the defendants—all of them—set up 
in defense both the statute of frauds in force in this District, 
where the land is situated, and also the statute of frauds of 
the State of Oregon, where the pretended antenuptial con- 
tract or agreement is claimed by the complainant to have 
been made. 

The supreme court of the District of Columbia and this 
Court, of course, take notice of the statute of frauds in force 
in this District as a part of the general law of this District, 
and both this Court and the court below, being United States 
courts, would probably also take notice of the statute of 
frauds in force in Oregon; but whether the latter is the case 
or not is immaterial; for, so far as the statute of Oregon is 
concerned, the complainant in the case at bar has expressly 
STIPULATED “that the statute of frauds in force in Oregon at the 
tume of the transactions mentioned in the proceedings in this 
cause may be read from the printed volumes containing the laws 
of that State, and that said statutes may be so read at the hearing 
hereof, without further proof thereof, with the same force and effect 


asif the same had been regularly proven as evidence in this cause.” 
(Record, p. 191.) 

The statute in force in the District of Columbia is as fol- 
lows: 


“§ 4. No action shall be brought whereby to charge, 
&c., any person upon any agreement made upon con- 
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sideration of marriage, or upon any contract or sale of 
lands, tenements, hereditaments, or any interest in 
or concerning them, or upon any agreement that is not 
to be performed within the space of one year from the 
making thereof, unless the agreement upon which 
such action shall be brought, or some memorandum 
or note thereof, shall be in writing and signed by the 
party to be charged therewith, or some other person 
thereunto by him lawfully authorized.” 

“$7. And, &c., that, &c., all declarations or crea- 
tions of trust and confidence of any lands, tenements, or 
hereditaments shall be manifested and proved by some 
writing, signed by the party who is by law enabled to 
declare such trust, or by his last will, in writing, or 
else they shall be utterly void and of none effect.” 

29 Charles II, 2 Ch. 3, §§ 4 and 7. 
Alexander’s British Statutes, p. 509. 


And the statute of the State of Oregon upon the subject is 


as follows: 


“$771. No estate or interest in real property other 
than a lease for a term not exceeding one year, nor 
any trust or power concerning such property, can be 
created, transferred, or declared otherwise than by 
operation of law or by a conveyance or other instrument 
in writing subscribed by the party creating, transferring, 
or declaring the same, or by his lawful agent, under 
written authority, and executed with such formalities 
as are required by law.” 

“$775. In the following cases the agreement is 
VOID unless the same or some note or memorandum thereof, 
EXPRESSING THE CONSIDERATION, be in writing and sub- 
scribed by the party to be charged, or by his lawfully 
authorized agent; evidence, therefore, of the agree- 
ment shall not be received other than the writing, or 
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secondary evidence of its contents in the cases pre- 
scribed by law: 

“1. An agreement that, by its terms, is not to be per- 
formed WITHIN A YEAR from the making thereof. 

“4..An agreement made upon consideration of mar- 
riage, other than a mutual promise to marry. 

“6. An agreement for the leasing for a longer period 
than one year, or for the sale of real property or of an 
interest therein. 

“7. An agreement concerning real property made 
by an agent of the party sought to be charged, unless 
the authority of the agent be in writing.” 

Oregon Code of Procedure, 1862 (1863), pp. 190 
and 191, title VIII, §§ 771 and 775. 

General Laws of Oregon (1845-1864), pp. 341 
and 342, title VIII, §§ 771 and 775. 

General Laws of Oregon (1843-1872), pp. 264 
and 265, title VIII, $$ 771 and 7785. 


It will be perceived that under these statutes none of the 
evidence on behalf of the complainant was admissible. 
Under the Oregon law the agreement she attempts to prove 
is absolutely void, for it attempts to create a trust in real estate; 
it was not to be performed within a year; it related to 
an interest in real estate; and, above all, it: was only in con- 
sideration of marriage, and under the District law also no 
action can be brought to charge any person upon such an 
agreement, and such pretended trust is void. 

The only pretended consideration of the pretended agree- 
ment set up by the complainant is marriage and marriage 
alone. But it is now well settled that an antenuptial parol 
contract in consideration of marriage is within the operation 
of the statute of frauds and cannot be enforced, and marriage 
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alone is not such a part performance of the contract as takes 


it out of the statute. 
In Flenner vs. Flenner the court, in speaking of such a 
parol antenuptial agreement, say : 

“Tt is a promise made in consideration of marriage, 
and, not being in writing and signed by the appellant, 
is void under the statute of frauds, and the celebration 
of the marriage is not such a part performance of the 
contract as takes it out of the statute, as claimed by the 


appellee.” 
Flenner vs. Flenner, 29 Ind., 569. 


In Brown vs. Conger the court say : 


“It is urged by the appellant’s counsel that the 
merriage, in pursuance of the antenuptial agreement, 
is such a part performance as that a court of equity 
will enforce the parol contract notwithstanding the 
statute of frauds. ‘The counsel refers to no case which 
supports this proposition. Indeed, the cases, as far 
as I have examined them, are all the other way, 
In Fry on Specific Performance, 263, it is said mar- 
riage is not alone a part performance of an agreement 
in relation toit. Zo hold this would be to overrule the 
statute of frauds”* (citing authorities). 

Brown vs. Conger, 15 N. Y. Supreme Court (8 
Hun), 627. 


In Gough vs. Crane the court say: 


“The circumstances relied upon to save this case 
from the operation of the statute is part performance, 
and this part performance is the marriage itself and 
delivery of the bonds to the husband, those being the 
acts of performance set up in the answer; but it is 
clear and incontestable that the marriage itself, stand- 
ing alone, is uo part performance within this clause 
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of the statute for reasons which are strongly stated in 
the case of Montacute vs. Maxwell, 1 Peere Williams, 
618. In that case it will be found that the circumn- 
stances supporting the promise which was made by 
the intended husband to the wife to allow her to en- 
joy her own estate to her separate use were infinitely 
stronger than any which exist in this, and yet the 
lord chancellor held the plea of the statute good 


and refused to enforce the agreement.” 
Gough vs. Crane, 3 Md. Ch., 128, 129, and 132. 


And on appeal the principle is also recognized by the 
court above that “ marriage is not, per se,a part performance 
sufficient to take a parol contract out of the statute of 
frauds.” 


Crane vs. Gough, 4 Md., 335. 


In the case of Montacute vs. Maxwell the plaintiff brought 
a bill against the defendant, her husband, setting forth that 
the defendant before her‘intermarriage with him did prom- 
ise that she should enjoy all her own estate to her separate 
use; that he had agreed to execute writings, and that when 
they were to be married, the writings not being perfected, 
the defendant desired this might not delay the match—in 
regard to his friends being there—it might shame. him, but 
engaged that upon his honor she should have the same ad- 
vantage of the agreement as if it were in writing, drawn in 
form by counsel and executed ; upon which the marriage 
took effect, and afterwards the plaintiff wrote a letter to the 
defendant, her husband, putting him in mind of his prom- 
ise, to which the defendant, her husband, wrote her an an- 
swer under his hand, expressing that he was always willing she 
should enjoy her own fortune as if sole, and that it should be 
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at hercommand. To this bill the defendant pleaded the 
statute of frauds and perjuries (29 Car., 2 C.,3), by which “all 
promises in consideration of marriage, unless signed in writ- 
ing by the party, are made void,” and averred that he never 
signed any promise or agreement before marriage for her 
enjoying any part of her estate separately, which he pleaded 
in bar of any relief or discovery. It was urged against the 
plea that this promise was, on the plaintiff’s side, executed 
by her intermarriage, and therefore, like the several cases in 
which equity did relieve and compel a mutual execution, 
that the letter written by the defendant, though after mar- 
riage, was an evidence under his hand of the agreement be- 
fore marriage, and so took it out of the statute. 

On the other side it was said that the express words of 
the statute made all such promises IN CONSIDERATION OF MAR- 
RIAGE VOID, unless they were in writing, signed by the 
parties, and that there was the greatest reason for it, since in no 
case could there be swpposed so many unguarded expressions and 
promises used, as in addresses in order to marriage, where many 
passages of gallantry usually occur, and it was therefore pro- 
vided by the statute that all promises made in consideration 
of marriage should be void unless signed by the party ; that 
it was very wrong to call marriage the EXECUTION of the prom- 
ise, WHEN UNTIL THE MARRIAGE IT WAS NOT WITHIN THE 
STATUTE, and the statute makes the promise in considera- 
tion of marriage void ; therefore to say that the marriage was 
an execution which should render the promise good was quite 
frustrating the statute which the court took notice of and approved. 
Lord chancellor: “In cases of fraud, equity should relieve, 
even against the words of the statute, as if one agreement 
in writing should be proposed and drawn and another fraud- 
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ulently and secretly brought in and executed in liew of the 
former, in this or such like cases of fraud equity would re- 
lieve, but where there is no fraud, only relying upon the honor, 
word, or promise of the defendant, the statute making those 
promises void, equity will not interfere, nor were the instruc- 
tions given to counsel for preparing the writings material 
since, after they were drawn and engrossed, the parties might 
refuse to execute them, and as to the letter it consists only 
of general expressions, as ‘that the estate should be at the 
plaintiff's command or at her service, &c.; but as this case 
is cireumstanced, allow the plea; also this plea, being in bar 
of a discovery as to all matters which if discovered and ad- 
initted might be barred by the statute, so far may the stat- 
ute be pleaded in bar of such discovery.” 


Montacute vs. Maxwell, 1 Peere Williams, 618. 


In the case at bar the complainant in her bill alleges as 
follows : 


ssf 


rhat this complainant, relying upon the love and 
affection of her said husband, the respondent, Azor 
H. Nickerson,and having confidence in his good faith 
in keeping and performing his said agreement with 
her, and preferring that the said property should be 
managed by said respondent, Azor H. Nickerson, 
without the complications necessarily arising from 
the interposition of third parties, did not require that 
the said lots should be conveyed to trustees for her 
benefit, but permitted the title to remain in the said 
respondent, Azor H. Nickerson.” (Record, p. 3.) 


The case of Montacute vs. Maxwell, supra, is directly in 
point. There was no fraud practiced upon her, according to 
her own allegations, for she says she merely relied upon the 
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honor of her husband. The statute is, therefore, an insuper- 
able bar to the relief which she asks. The case last above 
cited is the leading one upon this point and has been followed 
ever since. The cases in which fraud was practiced upon 
the party so as to prevent the agreement from being reduced 
to writing and signed, as required by the statute, are inap- 
plicable to the case at bar. The case last cited clearly draws 
the distinction between such cases and those like the one at 
bar, where the complainant merely relied upon the promise 
or honor’of the party. 

When merely the word, promise, or honor of tne party is 
relied on equity never interferes if the statute is interposed. 

In Lassence vs. Tierney, where by a parol antenuptial 
agreement it was agreed that the husband should take a 
certain portion of the wife’s property, and that the residue 
should be settled for her separate use, this agreement was 
carried out so far as related to the husband, but no settle- 
ment was made on the wife. The wife subsequent to her 
marriage filed her bill by her next friend, stating these facts 
and praying that her interests in certain property, consisting 
of real estate coming to her, might be declared accordingly. 
The husband, by his answer, admitted the statements in the 
bill. A deed was then made, subsequent to the filing of said 
bill, purporting to be a settlement on the wife in pursuance 
of the agreement and giving her a power to dispose of her 
property by will. This deed was signed by the husband 
and by the trustee as well as by the wife, but it was not ac- 
knowledged by her. She made a will disposing of her prop- 
erty in favor of her husband and other parties, and died. 
The husband then filed a supplemental bill, praying, as 
against the heir of the wife, that the parol agreement might 
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be carried into effect; that the want of an acknowledgment 
might, if necessary, be supplied, and that the will of the wife 
might be established in favor of himself and the others 
claiming under the same as a valid execution of the power 
given to her by the deed. Held: 
“First. That in a suit thus framed there was no 
case established, in point of proof, as against the heir. 
“Secondly. That the contract so entered into before 
marriage, there being nothing but marriage following, 
could not be carried into effect under the statute of 
frauds.” 


The lord chancellor elaborately reviews the whole sub- 
ject, and in his opinion refers to the case of Hammersley vs. 
Baron de Biel, cited by plaintiff’s counsel, and says: 

“] was very glad to find that in giving judgment 
in that case [ guarded myself, as I supposed, against 
such a use being made of the case, for I there said 
that a parol contract, followed only by marriage, 1s 
not to be carried into effect, marriage being no part 
performance of the contract. If it were there would be 
an end of the statute, which says that a contract in 
consideration of marriage shall not be binding unless 
it be in writing; but if marriage be part performance, 
every parol contract followed by marriage would be 
binding.” 

* * * * * * * 

“In that case I said that that case was distinguish- 
able, because the husband, on his part, having con- 
tracted before marriage to do something, and, having 
done it, there was part performance of the contract, 
the contract relating to property to which he was 
entitled.” 

Lassence vs. Tierney, 1 MacNaughten & Gor- 
don, 551 and 570. 
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This case clearly draws the distinction between a case in 
which marriage, being the only consideration, is afterwards 
celebrated, and a case in which marriage and something else 
to be done were the consideration and the latter also had been 
executed. In the first case there is no part performance. In 
the second case, there being a further consideration in addi- 
tion to the mere marriage, which had been performed, the 
performance of the latter might be considered as a part per- 
formance. , 

For example, had the complainant alleged that in con- 
sideration of her agreeing to marry Major Nickerson and 
further agreeing to convey to him certain property belong- 
ing to her he had agreed to settle some of his property on 
her, and that she had not only married him but had con- 
veyed and delivered such property of hers to ‘him, and that 
he had not carried out his part of the agreement, then, 
though the marriage would not be a part performance, yet 
the conveyance by her to her husband might be a part per- 
formance. ; , 

In the case at bar marriage is the only pretended consid- 


eration for the alleged agreement, and so all cases where 


there was some additional consideration are inapplicable to— 


the case at bar. 

In Warden vs. Jones a]l the cases are reviewed. That was 
a bill filed by creditors of a husband to set aside a settle- 
ment made by a husband upon a wife after their marriage. 
The property came from the wife. The wife and the trus- 
tees of the settlement, by their answer, resisted this on the 
ground that there had been a parol antenuptial agreement 
to settle the property, &. The master of the rolls held and 


said: 
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“This is a very unfortunate case, but I can only 
come to one conclusion upon it—I think the plaintiff 
(creditors) is entitled to a decree. The state of the 
case is this: The statute expressly states that a parol 
agreement made upon consideration of marriage 
shall not, in fact, constitute a valid agreement, and 
that no action shall be brought to charge any person 
on it.” 


He then reviews all the authorities, pointing out the dis- 
tinction between those cases in which there was some other 
consideration besides marriage which had been performed 
and those cases in which there was fraud and not a mere 
reliance on the word, promise, or honor of the party, as 
already mentioned, on the one hand, and those like the case 
then under consideration and like the case at bar, in which 
there was no fraud and no other consideration. The court 
then say: 

“This case cannot be put higher than if there was 
a promise made by the husband to the father or agent 


of the wife that he would settle all her property upon 
her.” 


And, after citing numerous authorities, he goes on to 


“That a parol agreement, followed only by mar- 
riage, is nut to be carried into effect, marriage being 
no part performance of the contract.” * * * “IT 
regret very much,” &c., “that I cannot hold that this is 
a valid and subsisting instrument, but upon the case 
before me, and upon the authorities which have been 
cited to me, I am of opinion that the plaintiff is en- 
titled to a declaration that the deed is void.” 

Warden vs. Jones, 23 Beavans, 492. 
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The law on this subject isso laid downin Parsons on Con- 
tracts, vol. 1, p. 554, and notes. 
Fry on Specific Performance, § 408, p. 263 [* 184], 
2d Amer. ed., by Schuyler. 
Roberts on Frauds, 198 and 199. 
Brown on Statute of Frauds, 3d ed., §§ 439 and 440, 
pp. 438 and 439. 


3d. It is claimed by the complainant that none of the de- 
fendants had the right to set up the statute of frauds; that 
Azor H. Nickerson could not do so, because, if we understand 
the complainant’s contention, the legal title to the house No. 
7 Dupont Circle is not and was not in him, and that the 
other defendants could not do so, because the complainant 
claims that ne one but a party to the parol contract can 
set up the statute of frauds against her. 

This is indeed a novel contention. We believe it has 
never been questioned that either a party to a parol con- 
tract or his privies can set up the statute of frauds against 
it; and the following cases will be found either to expressly 
state or to impliedly assume that the statute may be set up, 
either by the parties to the parol contract, their heirs, per- 
sonal representatives, or privies. 

Chicago Dock Co. vs. Kinzie, 49 I11., 293. 
Bohannon vs. Pace, 6 Dana (Ky.), 194. 
Cunningham vs. Patton, 6 Pa. St., 358. 
Ryan vs. Tomlinson, 39 Cal., 644 and 645. 
Rickards vs. Cunningham, 10 Neb., 420. 


In Lassence vs. Tierney, supra, the alleged antenuptial 
parol agreement was between the husband and the wife, and 
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when the husband attempted to enforce the agreement after 
the death of the wife the heir-at-law of the wife set up the 
statute of frauds against the agreement and his defense was 
sustained. 

Lassence vs. Tierney, 1 MacNaughten & Gordon, 455, 


In Warden vs. Jones the ‘antenuptial parol agreement was 
between husband and ‘wife, and the statute was set up by the 
creditors of the husband, and their right to do so was sus- 
tained. | 

Warden vs. Jones, 23 Beavans, 487. 


And so in South Carolina the court say: 


“An heir-at-law is in privity with his answer, and 
so is within the protection of the statute of frauds, 
and may plead or insist upon it to prevent his an- 
cestors’ contract being enforced against him.” 

Sebben vs. Trezevant, 3 Desaussure, 219. 
See also Frayne vs: Taylor, 33 Law Journal Eq. 
(U. S.), 228 and 2381. 


“And so the statute of frauds may be pleaded or 
insisted upon by a devisee and will protect him (be- 
cause of his privity with the ancestor) from any 
attempt,*either by the heir or the executor or the con- 
tractee, to set up a naked, unexecuted parol agreement 
entered into by the ancestor relative to a part of the 
real estate which would otherwise pass to such devisee 
under the will.” 

Sebben vs. Trezevant, 3 Desaussure, 219. 


“And so the public escheator can avail himself of 
the Statute of frauds to show that an oral sale of land 
made by him whose property is sought to be escheated 
was ineffectual to divest the latters’ title.” 

Sebben vs. Trezevant, 3 Desaussure, 217-223. 
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And so an executor to whom the title to land is devised 
for the purposes of the will, and who is given the sole and 
exclusive right to prosecute and defend suits, and against 
whom a suit is brought for the specific performance of a 
parol contract by the testator for the sale of such land (no 
devisee except the executor being a necessary party because 
of the terms of the will), can set up the statute of frauds, the 
testator having orally sold the land. 

Lee vs. Colston, 5 T. B. Monroe (Ky.), 245 


Indeed, though a party to a parol agreement which is void 
under the statute of frauds does not set up the statute, those 
claiming under him may successfully set up the statute in 
bar of relief sought against them. 

Winn vs. Albert, 2 Md. Ch. Dec., 176 


In that case the court say: 


“Tt has been remarked, and the proposition it is 
believed cannot be disputed, that, as against Jones, 
his answer to the bill of Albert et ux. would have con- 
cluded him, unless he had relied upon the statute of 
frauds, and there would have been a decree enfore- 
ing the agreement set up in the bill and confessed in 
the answer. 

“ But does it follow that if these parties, Winn & 
Ross, claiming either under the deed of trust or as 
trustees in insolvency, had been parties in that cause 
the answer of Jones could have been read against 
them? * * * Jones himself, notwithstanding that 
answer, might have taken shelter under the provis- 
ions of the statute, and, if so, can it be successfully 
argued that other parties, though claiming under him, 
may not avail themselves of the same protection? ‘The 
answer, if it can be read, then, is evidence, but evi- 
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dence of what? Why, of a parol agreement relat- 
ing to land, and void by the statute of frauds. * * 
* My opinion, therefore, is that, even if the an- 
swer of Jones can be read, which, however, is by no 
means admitted, still it does not deprive the parties 
of the right to rely upon the statute of frauds against 
the claim of Mr. and Mrs. Albert, and that, conse- 
quently, the lien insisted upon cannot be maintained.” 

Winn vs. Albert, 2 Md. Ch. Dec., 176 and 177. 


In the case at bar all of the defendants have set up the 
statute of frauds, and #f they are not entitled to do so then 
there is no person who could possibly set up the statute. 

It merely remains to say that the complainant has been 
guilty of such laches that for this reason alone she is not 
entitled to any relief. 

Holt vs. Rogers, 8 Peters, 433. 

Dorsey vs. Packwood, 12 Howard, 137 and 138. 
MeMillin vs. McMillin, 7 T. B. Mon., 567. 
Strickland vs. Fowler, 1 Dev. & B. Eq., 631. 
Nelson vs. Hagerstown Bk., 27 Md., 75. 
Hertford vs. Boore, 5 Vesey Jr., 720, note 0. 


Enocn Torren, 

For Defendant Azor H. Nickerson. 
Henry Wise GARNETT, 
Conway Rosinson, JR., 

For Defendants Lena Diller Carter 
and William B. Matthews.. 
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WILLIAM L. POWELL VS. THE COMMONWEALTH OF PENNSYLVANIA. 1 


1 Unirep STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of theState of Pennsylvania, Greeting: 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said supreme court before you, 

or some of you, being the highest court of law or equity of the said 

State in which a decision could be had in the said suit between Wil- 

liam L. Powell, plaintiff in error,and TheCommonwealth of Pennsyl- 

vania, defendant in error, wherein was drawn in question the validity 
of a treaty or statute of, or an authority exercised under, the United 

States, and the decision was against their validity; or wherein was 

drawn in question the validity of a statute of, or an authority ex- 

ercised under, said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity; or wherein was drawn in 

question the construction of a clause of the Constitution, or 

2 of a treaty, or statute of, or commission held under, the United 

States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the 
said Constitution, treaty, statute, or commission, a manifest error hath 
happened, to the great damage of the said plaintiff in error, as by 
his complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command. you, if judgment be therein 
given, that then, under your seal, distinctly and openly, vou send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second 

Monday of October next, in the said Supreme Court to be then 

and there held, that, the record and proceedings aforesaid being 

inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according tothe laws 
and customs of the United States should be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 

Supreme Court, the fifteenth day of January, in the yearof our Lord 

one thousand eight hundred and eighty-seven. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
JOSEPH P. BRADLEY, 
Asso. Justice Sup. C’t U.S. 


| Endorsed 7 Filed in S. C. of Pa. Jan. 21st, 1887. 


3 The United States of America to the Commonwealth of Penn- 
sylvania, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
second Monday of October next, pursuant to a writ of error filed in 

1—13559 
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the clerk’s office of the supreme court of the State of Pennsylvania, 
wherein William L. Powell is plaintiff in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
shou'd not be done to the parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of the 
Supreme Court of the United States, this fifteenth day of January, in 
the year of our Lord one thousand eight hundred and eighty-seven. 

JOSEPH P. BR ADLEY, 
Asso. Justice Sup. C't US. 


4 Jan. 21st, 1887.—Service of the within citation accepted. 
W.S. KIRKPATRICK, 
Atty Gen of Penna. 
GEORGE KUNKLE, 
District Attorney of County of Dauphin, State of P enna. 
HALL & JORDAN, 
Of Counsel for Com’th of Pa 
SAM'L J. M. McCARRELL, 
Dist. Atty at Time of Trial in the Sessions. 


[Endorsed :] Filed in 8. C. of Pa. Jan. 21, 1887. 


5 The answer of the justices of the supreme court of the State 
of Pennsylvania to the writ of error from the Supreme Court 
of the United States, hereunto annexed, as follows, to wit: 


Among the records and proceedings enrolled in the court of quar- 
ter sessions in and forthe county of Dauphin, in the Commonwealth 
of Pennsylvania, to number 61, August sessions, 1885, is contained 
the following: : 


Copy of Sessions Docket Entry. 
COMMONWEALTH vs. W. L. POWELL. 


Docket entries: 

Selling oleomargarine; on oath of H. A. Hoopes. 

Sept. 5, 1885.—True bill. 

Sept. 5, 1885.—Defendant, being arraigned, pleads not guilty. 

Whereupon, trial ordered, jury called, come, ete., twelve good and 
lawful men of the county of Dauphin, duly selected, summoned, re- 
turned, ete., all of whom having been sworn or aflirmed according 
to law, when, on motion, the trial of the cause continued until Sept. 
11, 1885. 

And now, Sept. 11, 1885, trial of this eause proceeded with and 
the jury aforesaid do say that they find the defendant guilty. Mo- 
tion and reasons for a new trial filed Dee. 4, 1885. Motion for a 
new trial and in arrest of judgment overruled. See opinion filed. 

January 29, 1886.—Sentence of the court, that defendant, W. L. 
Powell, pay a fine of one hundred ($100) dollars and the costs of 
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prosecution, or give bail to pay the same within ten days, and that 
he be in custody until the sentence be complied with. 
And now, 16th of March, 1886, writ of error allowed. 
6 It is further ordered that all proceedings for the enforce- 
ment of the sentence be suspended on the defendant entering 

into recognizance, with surety to be approved by a judge of said court 
of quarter sessions, in the sum of $500, conditioned for his appear- 
ance at the first term of said court after judgment entered on said 
writ of error, and not depart from said court without leave, etc., per 
curiam. 

March 20, 1886.—Approved bond filed. 

March 30, 1886.—Writ of error from the supreme court received 
and filed. 

Certified. 

[Seal of the Court of Q. S. of Dauphin County. ] 


WM. H. ULRICH, Clerk. 
Transcript of Proceedings Before the Alderman. 
‘Tue COMMONWEALTH OF PENNSYLVANIA vs. W. L. Powe tu. 


Costs: Alderman, $2.30; Constable Hoopes, 62; witnesses, —. 


Warrant issued on the 10th day of July, A. D. 1885, to H. A. 
Hoopes, constable, on oath of H. A. Hoopes, charging the defendant 
as follows: 

That he verily believes and charges that W. L. Powell did, at 
Harrisburg, county of Dauphin, State of Pennsylvania, on July 10, 
1885, unlawfully sell, offer for sale, and have in his possession in 
said county, with intent tosell the same as an article of food, a cer- 
tain substance known as “ oleomargarine ” or “ butterine,” made in 
imitation of butter, manufactured from certain oleaginous sub- 
stances, and compounds of the same, other than those produced 
from unadulterated milk or cream from milk, contrary to act of 
Assembly, WC. 

July 10, 1885.—Defendant brought up and waives a hearing. 

Defendant required to give bail in the sum of $200, conditioned 

for his appearance at the next term of court. 
Defendant, W. L. Powell, residing at Harrisburg, and 
Charles Snyder, residing at Harrisburg, each held in the sum 
of $200, conditioned that the defendant will appear at the next court 
of quarter sessions of the peace for Dauphin county, and not depart 
said court without leave. 

I hereby certify that the above is a correct transcript from my 
docket. 

Witness my hand and segl this 22d day of July, A. D. 1885. 

G. W. JACKSON, Alderman. [seAt.] 


(Endorsement :) No. 61. Aug. sessions, 1885. Com. vs. W. L. 
Powell. Charge: Selling oleomargarine. Returned July 25, 1885, 
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Copy of Indictment. 
DAUPHIN CouNTY, 88: 


In the Court of Quarter_Sessions of the Peace for the County of 
Dauphin. August Sessions, 1885. 


The grand inquest of the Commonwealth of Pennsylvania, inquir- 
ing for the county of Dauphin, upon their oaths and affirmations, re- 
spectively, do present that Walter L. Powell, late of said county, yeo- 
man, on the 10th day of July, in the vear of our Lord one thousand 
eight hundred and eighty-five, at the county aforesaid and within 
the jurisdiction of this court, with force of arms, «c., did unlawfully 
sell, as an article of food, two cases, containing five (5) pounds each, 
of an article designed to take the place of butter produced from pure, 
unadulterated milk or-cream from milk, the said article so sold, as 
aforesaid, being an article manufactured out of certain oleaginous 
substances and compounds of the same other than that produced 
from unadulterated milk or cream from milk, and said article so 
sold, as aforesaid, being an imitation butter, contrary to the form of 
the act of the General Assembly in such case made and provided, 
and against the peace and dignity of the Commonwealth of Penn- 
sylvania. 

And the inquest aforesaid, upon their oaths and affirmations afore- 
said, do further present that afterwards, to wit, on the day and year 
aforesaid, at the county aforesaid and within the jurisdiction of this 
court, with force of arms, &e., the said Walter L. Powell did unlaw- 
fully have in his possession, with intent to sell the same as an ar- 
ticle of food, a quantity, viz., one hundred pounds, of imitation but- 
ter, designed to take the place of butter produced from pure, un- 
adulterated milk or cream from the same, manufactured out of cer- 
tain oleaginous substances or compounds of the same other than that 
produced from milk or cream from the same, contrary to the form 
of the act of the General Assembly in such case made and provided, 
and against the peace and dignity of the Commonwealth of Penn- 
sylvania. 

SAMUEL J. McCARRELL, 
District Attorney. 


5 (Endorsement:) 61. August sessions, 1885. Commonwealth 

v. W. L. Powell. 1. Selling imitation butter. 2. Having imita- 
tion butter with intent to sell the same. True bill. W. K. Burk- 
holder, foreman. Sept. 5, 1885. Defendant pleads ‘“ Not guilty.” 
Witnesses: H. A. Hoopes, pros. 


Stenographic Notes. 
Harrispura, Pa., September 11, 1885. 
The jury having been duly empaneled, District Attorney McCar- 
rell opened the case for the Commonwealth. 
It.is agreed for the purposes of this trial that the defendant sold 
to the prosecuting witness, in the city of Harrisburg, July 10, 1885, 
as an article of food, two original packages, pro ut, the said packages 
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here produced in court, containing an article manufactured out of 
eleaginous substances and compounds other than that produced 
from unadulterated milk or cream from the same and designed to 
take the place of butter produced from pure, unadulterated milk or 
cream ; that said packages were sold and bought as butterine and 
not as butter produced from pure, unadulterated milk or cream 
from the same. 

It is further agree “l that the said defendant had in his possession, 
with intent to sell the same asan article of food, one hundred pounds 
of said article. 

It is further agreed that the packages so sold to the prosecutor and 
as now produced in eourt contain twenty-three pounds each,and that 
each package was then and is now marked with the words “ Oleo- 
murgarine butter upon the lid and side of the package, in a straight 
line, in Roman letters half an inch long. 

(Commonwealth rests.) 

Mr. Gilbert opened the case for defendant. 

Professor Huco BLanck, called by defendant, sworn: 


The District ArrorNey: We ask our friends on the other side 
to state what they propose to prove by this witness. 

Mr. Girpert: May it please the court, the intention of the de- 

fendaut, after proving the high scientific character of this wit- 
{) ness and his experience, which qualifies him to testify as an ex- 

pert in matters of this character, will appear in the offer that 
we are now about to make. 

Mr. Gorpon: In response to the request of'the district attorney 
the defendant makes the following offer: 

The defendant proposes to prove by Prof. [lugo Blanck that he 
suw the article sold to the prosecuting witness manufactured; that 
it was made from pure animal fats; that the process of manufacture 
was clean and wholesome; that the article contains the same ele- 
ments as dairy butter; that the only difference between them is that 
the manufactured article contains a smaller proportion of the fatty 
substance known as butterine; that this butterine exists in dairy 
butter in the proportion of from three to seven per cent., and in the 
manufactured article in a smaller proportion, and was increased in 
the manufactured article by the introduction of milk and cream; 
that this having been done, the article contains all the elements of 
butter produced from pure, unadulterated milk or cream from the 
same, except that the percentage of butterine is slightly smaller; 
that the only effect of butterine is to give flavor to the butter, and 
has nothing to do with its wholesomeness ; that the oleaginous sub- 
stances In the manufactured article are substantially identical with 
those produced from milk or cream ; that the article seld by the de- 
fendant to the prosecuting witness was a wholesome and. nutritious 
article of food, and in all respects as wholesome and healthful as 
butter produced from pure unadulterated milk, or cream from the 
Same. 

The Disrricr AtrorNEY: We object to the offer as totally imma- 
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terial and irrelevant to the issue now being tried. The defendant is 
indicted for the sale, as an article of food, of a certain substance prov 
hibited by the Legislature from being sold as sueh, and the Com- 
monwealth has proved, by his own admission, that he did sell, as 
an article of food, that prohibited article. We therefore say that any 
offer of testimony to show how that prohibited article was manufact- 
ured ; to show what ingredients enter into the composition ; to show 
that it is, in the opinion of the alleged expert witness now on the 
stand, wholesome as an article ef food, is immaterial and irrelevant 

to the issue. The Legislature, sitting to determine what is 
10 necessary for the protecticn of the public health, has prohib- 

ited the sale of this article as an article of food, and the Com- 
monwealth has shown, as I have already stated, by the defendant’s 
own admission, that he did sell the prohibited article as an article 
of food. 

Mr. Gorpon: The defendant further offers to prove that he is en- 
gaged in the grocery and provision business in the city of Harris- 
burg, and that the article sold by him was part of a large and valu- 
able quantity manufactured prior to the 21st of May, 1885, in 
accordance with the laws of this Commonwealth relative to the 
manufacture and sale of said article, and so sold by him; and that 
for the manufacture of said article large investments were made in 
the purchase of suitable real estate, the erection of proper buildings, 
and the purchase of the necessary machinery and ingredients; that 
in his traffic in the said article the defendant made large profits, and 
that if the said defendant should be prevented from trafficking in 
said article the value of his property engaged therein would be en- 
tirely lost, and he would be deprived of the means of livelihood. 

The Court: Please state the purpose of both offers. 

Mr. Gorpon: The purpose of this offer is to prove that the article 
sold is not an adulteration of dairy product, but a new invention; 
that it is wholesome and nutritious as an article of food and not in- 
jurious to the public health, and that its manufacture and sale are 
in conformity with the general acts of Assemby of May 22, 1878, and 
May 24, 1883. 

The Court: What legal conclusion do you intend to draw ? 

Mr. Gitpert: We will simply add to the first offer “for the pur- 
pose of showing that this.act is unconstitutional.” 

Mr. Gorvon: The purpose of the first offer is to show that the act 
of Assembly under which the defendant is indicted is unconstitu- 
tional and void and not a lawful exercise of police power. To the 
second offer we add that the act is void because it deprives the de- 
fendant of the lawful use of his property, liberty, and faculties, and 
destroys his property without making compensation. 

The Disrricr ATroRNEY: We object to the second offer on the 
same grounds as to the first—that it is immaterial and irrelevant to 
the issue now being tried. 

The court sustains the objections to the offers in each case, and the 

evidence is excluded pro forma. 
11 Exception noted for the defendant in each instance. 


(Defendant rests.) 
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The Court: Gentlemen of the jury, as this record now stands, the 
commission of the offense charged in the indictment is admitted, and 
it is therefore your duty to render a verdict of guilty. 

To this charge defendant, by his counsel, excepts, and at his re- 
quest this exception sealed. 


J. W. SIMONTON, P. J. [seat.] 


Verdict: Guilty in manner and form as he stands indicted. 


Mr. Ginzert: The defendant respectfully moves the court in ar- 
rest of judgment and for a new trial, for the following reasons. 


(Endorsement:) Dauphin county, Pa. Court of quarter sessions. 
Commonwealth v. W. L. Powell. Selling oleomargarine. Tried 
before Hon. John W. Simonton, president judge, and a jury, at 
Harrisburg, a. m. Friday, September 11, 1885. - Appearances: Com- 
monwealth—District Attorney McCarrell, Hon. Wayne MacVeagh, 
Hon. Francis Jordon; defendant—Lyman D. Gilbert, Esq., Hon. 
James Gay Gordon, Hon. D. T. Watson. Reported and tran- 

scribed in compliance with the act of Assembly approved 
12 May 8, A. D. 1886. H. C. Demming, court stenographer. 


Charge of the Court. 


The Court: Gentlemen of the jury, as this record now stands, the 
commission of the offense charged in the indictment 1s admitted, and 
it is therefore your duty to render a verdict of guilty. 

To this charge defendant, by his counsel, excepts, and at his re- 
quest this exception sealed. 


J. W. SIMONTON, P. J. [seat] 


Motion and Reasons for Arrest of Judgment and for a New Trial. 


The defendant respectfully moves the court in arrest of judgment 
and for a new trial, for the following reasons: 

1. The act of Assembly of 21st May, 1885, entitled “An act for the 
protection of the public health and to prevent adulteration of dairy 
products and fraud in the sale thereof,” which is the act of Assembly 
under which this prosecution was commenced, is in violation of the 
provisions of section 1 of article I of the constitution of the Com- 
monwealth of Pennsylvania. 

2. It isan unjust and unlawful interference with and infringe- 
ment of the personal rights of property, business, industry, and 
liberty of the Commonwealth of Pennsylvania. 

3. The said act of Assembly is unconstitutional and void, because 
it destroys property without making or providing any compensation 
therefor. 

4. The said act of Assembly is not a constitutional and legal ex- 
ercise of the police power belonging to the State, but is a depriva- 
tion of the property of the citizen without compensation. 

5. The said act of Assembly is intended to, and actually does, de- 
prive the defendant and other citizens of the State of Pennsylvania 
who have made similar investments and engaged in similar busi- 
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ness of their property without compensation and without legal rea- 
son for such deprivation. 

6. The court erred, it is submitted with great respect, in rejecting 
the testimony offered by the defendant to show that the substance 
which he sold was a wholesome and proper article for food and was 
not an adulteration of any dairy product or manufactured or sold 
in fraud or imitation therefor. 

7. The court erred, it is again submitted with great respect, in not 
instructing the jury that, under the law and facts of this case, the 
defendant had committed no offense and was entitled to a verdict of 
acquittal. 


13 (Endorsement :) 61. August sessions, 1885. Commonwealth 
of Pennsylvania vs. W. L. Powell. Motion in arrest of judg- 
ment and for a new trial. Filed Dee. 4, 1885. 


Opinion of the Court upon the Motion for a New Trial and in Arrest of 
Judgment. 
sy the Court: 

The defendant, who is engaged in the grocery and provision busi- 
ness in the city of Harrisburg, was tried in the court of quarter ses- 
sions of Dauphin county on an indictment based upon the act of 
May 2lst, 1585, the first section of which is as follows: “ No person, 
firm, or corporate body shall manufacture out of any oleaginous sub- 
stance or any compound of the same other than that produced from 
unadulterated milk or of cream from the same any article designed to 
take the place of butter or cheese produced from pure, unadulterated 
milk,orcream from thesame, or(of)any imitation oradulterated butter 
or cheese, nor sell or offer for sale, or have in his possession with in- 
tent to sell, the same as an article of food.” The fourth section 
makes it a criminal misdemeanor to violate the provisions of the 
first section. 7 

The offense charged was the selling, and having in his possession 
with intent to sell, the article, the manufacture and sale of which is 
prohibited by the act. 

The following agreement was at the trial put in evidence by the 
Commonwealth : 

“It is agreed, for the purposes of this trial, that the defendant sold 
to the prosecuting witness, in the city of Harrisburg, July 10th, 1885, 
as an article of food, two original packages, pro ut, the said packages 
here produced in court, containing an article manufactured out of 
an oleaginous substance and compound other than that produced 
from undulterated milk or cream from the same, and designed to 
take the place of butter produced from pure, unadulterated milk or 
cream ; that said packages were sold and bought as butterine and 
not as butter produced from pure, unadulterated milk or cream from 
the same. 

“Jt is further agreed that said defendant had in his posses- 
14 sion, with intent to sell the same as an article of food, one 
hundred other pounds of said article. 

“Tt is further agreed that the packages so sold to the prosecutor, 
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and as now produced in court, contain twenty-three pounds each, 
and that each package was then and is now marked with the words 
‘oleomargarine butter’ upon the lid and side of the package, in a 
straight line, in Roman letters half an inch long.” Whereupon the 
Commonwealth rested. 

The defendant then produced an expert witness, and offered to 
prove by him certain matters, which, on objection by the district 
attorney, were excluded by the court. 

These offers will be quoted at length hereafter in this opinion. 

The case was then submitted to the jury, on the admission con- 
tained in the agreement in evidence, and a verdict of guilty was 
rendered. 

Motions were then made on behalf of defendant for a new trial 
and in arrest of judgment, which were fully and ably argued and 
are now to be decided. 

The able counsel for the defendant contended at the trial and on 
the argument of these motions— 

First. That the act under which defendant was indicted and con- 
victed is unconstitutional per se; and 

Second. That the evidence offered and rejected was relevant to 
the question of its constitutionality as applied to the special facts of 
this case. 

We must determine whether either or both of these positions can 
be maintained. 

It results from the very nature of the case that when the ques- 
tion properly arises and a statute is found by the courts to be un- 
constitutional they must declare it void. 

The Constitution of the United States is the supreme law of the 
land, and next to it, and higher in authority than legislative statutes, 
is the constitution of the State. 

Hence, when a statute comes in conflict with either it must give 
way, and the courts must decide whether such conflict exists or not, 
when the rights of parties litigant depend upon such decision. 

“Courts are organized and established to administer the laws 

15 of the land. In their decision they are bound to preserve 

and protect those paramount laws which they are sworn to 

support.” Flint River Steamboat Company vs. Foster, 5 Ga. 194; 
(48 Am. Dec., p. 256). 

Sut, as isshown by Chief Justice Black in Sharpless v. The Mayor, 
9 H., 147, a statute will be declared void by the court “only when 
it violates the Constitution clearly, palpably, plainly, and in such 
manner as to leave no doubt or hesitation on our minds.” And he 
adds that this isa rule which “has the singular advantage of not 
being opposed even by a dictum.” Again, in Erie and Northeast 
Railroad Company v. Casey, 26 Pa. St., 257, the same judge says: 
“The right of the judiciary to declare a statute void and to arrest 
its execution is one which, in the opinion of all courts, is coupled 
with responsibilities so grave that it is never to be exercised except 
in very clear cases. One department of the Government is bound 
to presume that another has acted rightly. The party who wishes 
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us to pronounce a law unconstitutional takes upon himself the bur- 
den of proving beyond a doubt that it is so.” 

And in the opinion of the court in Pennsylvania Railroad Com- 
pany v. Riblet, 66 Pa. St., 164, Chief Justice Sharswood says: “ Noth- 
ing but a clear violation of the Constitution—a clear usurpation of 
power prohibited—will justify the Judicial department in pronounc- 
ing an act of the legislative department unconstitutional and void.” 
And the courts cannot inquire whether the Legislature has violated 
the general principles of liberty, or whether its enactments are un- 
wise or inexpedient, but only whether it has overstepped the limits 
prescribed for it in the Constitution. 

This is deciared by Chief Justice Black in the clearest and most 
forcible language in Sharpless v. The Mayor, supra, thus: “To me 
it is as plain that the General Assembly may exercise all the powers 
which are properly legislative, and which are not taken away by 
our own or by the Federal Constitution, as it is that the people have 
wl the rights which are expressly reserved. We are urged, how- 
ever, to go further than this, and to hold that a law, though not 
prohibited, is void if it violates the spirit of our institutions or im- 
pairs any of those rights which it is the object of a free government 

to protect, and to declare it unconstitutional if it be wrong 
16 and unjust. But we cannot do this.” And he proceeds to 

show by reference to numerous authorities that, as he says, 
“the weight of authority is overwhelming” in support of the doe- 
trine thus laid down; and in the later case of Commonwealth »v. 
Maxwell, 3 Casey, 456, Chief Justice Woodward said: “A law that 
is unconstitutional is so because it is either an assumption of power 
not legislative in its nature, or because it is Inconsistent with some 
provision of the Federal or State constitution.” 

We could cite numerous cases to show that the same doctrine is 
held by the highest courts of all the States, but we do not deem it 
necessary soto do. Wehaveabundantly shown that it is the doctrine 
by which we must be governed in deciding this case. We will en- 
deavor, first, to determine whether the act is unconstitutional, per se, 
irrespective of the evidence offered and excluded. 

The burden of proof is, as we have seen, on the defendant. We 
have carefully considered the suggestions and arguments advanced 
by his able counsel, intended to show that the power to enact a stat- 
ute such as the one in question, which, as they contend, deprives 
the defendant of the use of his faculties and takes from him a means 
of livelihood, is excepted out of the general grant of the legislative 
power contained in the Constitution by the express or implied limi- 
tations or prohibitions of the bill of rights or the body of the Con- 
stitution itself. 

But, assuming for the present that the statute is in its nature leg- 
islutive, we are wholly unable to find any limitation or prohibition 
which can be successfully pleaded against its enactment or enforce- 
ment; for whiist the bill of rights does declare “ that all men are born 
equally freeand independent, and have certain inherent and indefeasi- 
ble righ’s, among which are those of enjoying life and liberty, and 
of acquiring, possessing, and protecting property and reputation, 


THE COMMONWEALTH OF PENNSYLVANIA. 11 


and of pursuing their own happiness,” this has never been con- 
strued to be a declaration that these rights are absolute. 

On the contrary, as is said by Chiet Justice Shaw, in Common- 
wealth vs. Alger, 7 Cushing, 53: “We think it a settled principle, 

growing out of the nature of well-ordered civil society, that 
17 every holder of property, however absolute and unqualified 

his tithe may be, holds it under the implied lability that his 
use of it shall not be injurious to the equal enjoyment of others 
having an equal right to the enjoyment of their property, nor in- 
jurious to the rights of the community. All property * * * 
is held subject to those general regulations which are necessary to 
the common good and general welfare. Rights of property, like all 
other social and conversational rights, are subject to such reasonable 
limitations in their enjoyment as shall prevent them from being 
injurious, and to such reasonable restraints and regulations estab- 
lished by law as the Legislature, under the governing and control- 
ling power vested in them by the Constitution, may think necessary 
and expedient. 

Hence, if the act in question be legislative in its character, the 
limitations which it prescribes for the defendant in the acquisition, 
possession, and use of his property are clearly within the boundary 
lines drawn by the Constitution, if, in the judgment of the Legis- 
lature, these limitations are considered necessary and expedient for 
the welfare of the community; and, if so, then, in so far as they do, 
if at all, interfere with the defendant’s full enjoyment of his prop- 
erty, this interference results from the “ law of the land.” 

It has not been even suggested in argument that this statute is in 
conflict with any of the provisions of the Constitution of the United 
States, and hence we need not refer to that instrument, except to 
say that, if it were so suggested, we think the contrary is clearly shown 
by Mr. Justice Miller, in re Broswaken, 18 Feb. Rep., 62. 

But counsel contend that this enactment is not properly legislative 
in its character, but that, under the guise of a pretended exercise of 
the police power of the State, the Legislature has made an unwar- 
ranted attack upon private rights that, as stated by the learned 
counsel who closed the argument on behalf of the defendant, “in 
the form of government ordained by this people, and under which 
we live, the grant of legislative power never included a power for 
the destruction of a harmless industry, which is sought in this case 
to be exerted.” 

Tl:‘s brings us to the fundamental question in the case, namely, 
the question of the nature and the extent of the police power of the 

State. 
1S This power is a proper subject for description rather than 

detinition, and it has nowhere been more aptly described than 
by Chief Justice Shaw in Commonwealth vs. Alger, supra, at page 
85, where it is said to be “the power vested in the Legislature by 
the Constitution to make,ordain, ard establish all manner of whole- 
some and reasonable laws, statutes, and ordinances, either with pen- 
alties or without, not repugnant to the Constitution, as they shalt 
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judge to be for the good and welfare of the Commonwealth, and of 
the people of the same.” 

This power, as was said by Mr. Justice Field in his concurring 
opinion in Bartemeyer vs. lowa, 18 Wall., 158, extends to “ all regu- 
lations affecting the health, good order, morals, peace, and safety of 
society, and under it all sorts of restrictions and burdens are im- 
posed ; and when these are not in conflict with any constitutional 
prohibition or fundamental principles they cannot be successfully 
assailed in a judicial tribunal.” 


We think the line between the valid exercise of this police power — 


and the invasion of private rights is well drawn, in’ the opinion of 
the court, by Earl, J., in Jacob’s ease, 98 N. Y., 98, thus: 

“ Generally it is for the Legislature to determine what laws and 
regulations are needed to protect the public health and secure the 
public comfort and safety ; and when its measures are calculated, in- 
tended, convenient, and appropriate to accomplish these ends, the 
exercise:of its discretion is not subject to review by the courts; but 
they must have some relation to these ends. Under the mere guise 
of police regulations, personal rights and private property cannot be 
arbitrarily invaded, and the determination of the Legislature is not 
finial and conclusive. If it passes an act ostensibly for the public 
health and thereby destroys or takes away the property of a citizen, 
and interferes with his personal liberty, then it is for the courts to 
scrutinize the act and see whether it really relates to and is conven- 
lent and appropriate to promote the public health. It matters not 
that the Legislature may, in the title to the act, or in its body, de- 
clare that it is intended for the improvement of the public health. 
Such a declaration does not conclude the courts, and they must yet 
determine the fact declared and enforce the supreme law.” 

‘l'o the same effect is Commonwealth vs. Bearse, 152 Mass., 

19 o42, where, speaking of the exercise of the police power, it is 
said: “The Legislature is largely the judge of its own powers 

with reference to these matters. If it can be seen, indeed, that the 
rights of property are invaded under the pretense of a police regu- 
lation, it would be our duty to interfere to protect them.” And in 
Pennsylvania Railroad Company vs. Riblet, supra, the court say: 
“We cannot try the constitutionality of a legislative act by the 
motives and designs of the law-makers, however plainly expressed. 
If the act itself is within the scope of their authority it must stand, 
and we are bound to make it stand, if it will, upon any intendment.” 
The point of contact between the power of the Legislature and that 
of the courts, with respect to the exercise of the police power, may 
be illustrated by the decisions relating to the power of taxation. 
This power, when exercised in the mode prescribed by the Constitu- 
tion, is practically unlimited, but the courts will always determine 
whether a so-styled taxing act is in reality such, and if it be not, as 
for instance, if the purpose for which the tax is laid be a private and 
not a public purpose, the act will be declared unconstitutional and 
void. This is the principle lying at the foundation of the decisions 
of the numerous cases which hold that taxation in aid of the con- 
struction of railroads is constitutional, among which Sharpless vs. 
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The Mayor, supra, is a leading case. The taxation is upheld be- 
eause the building of railroads is deemed a matter of public interest, 
and whenever the courts have considered that the construction of 
railroads is not a publie matter, they have held that laws authoriz- 
Ing taxation for such a purpose are not in reality tax Jaws, an in- 
stance of which ts People Us. Salem, 20) Mich., 152, decided by Mr. 
Justice Cooley. See note to Sharpless vs. Mayor, 59 Am. Dee., 782, 
citing a multitude of cases; see, also, cases relating to frontage rule 
of valuation of real estate for assessment purposes: Washington 
Avenue, 19 P. F. 8., 352; Seely vs. Citv of Pittsburgh, 1 Norris, 
860; Craig vs. City of Philadelphia, 8 Norris, 265; City of Phila- 
delphia vs. Rule, 12 Norris, 15. 

Another illustration is furnished by the cases relating to the ex- 

ercise by the Legislature of the power of eminent domain. The 

Legislature may condemn, or authorize the condemnation of, 
20 private property for public use, and it may, in the exercise of 

Its discretion, determine when and upon what property the 
power of eminent domain may be exercised, but its exercise 1s not 
beyond the reach of judicial inquiry. Whether or not a use is a 
publie one which will justify the exercise of the power Is a judicial 
question. Although the Legislature may declare it to be public, 
that does not necessarily determine its character; it must tn fact be 
public, and, if it be not so, no legislative fiat can make it so. Pa- 
lairet’s Appeal, 17 P. F.S., 488. 

On these principles the court of appeals of New York, in Jacob’s 
case, supra, decided the statute there in qui stion to be unconstitu- 
tional. It was entitled “An act to Improve the public health by 
prohibiting the manufacture of segars and preparations of tobaeco 
In any room in tenement houses in certain cases, and regulating the 
use of tenement houses in certain cases.” It prohibited such manu- 
facture in any tenement house occupied by more than three fam- 
ilies, except on the first floor of houses on which there is a store for 
the sale of segiurs and tobacco. The court, on examining the nature 
and scope of the act, say: “It is plain that this is not a health law, 
and that it has no relation whatever to the publie health;” and 
therefore it is pronounced unconstitutional. Had it been in reality 
a health law the decision would have been otherwise. So,in People 
v. Marx, 1 East. Rep., 196 (32. Abb. L. J.. 6), where the defendant 
was Indicted for a sale made in violation of the provisions of an. act 
entitled “An act to prevent deception in the sale of dairy products,” 
the body of which is substantially the same as that of the act now 
before us, the court held the act unconstitutional because they found 
that it was not a bona fide police regulation. ‘They say: “ It appears 
to us quite clear that the object and effect of the enactment under 
consideration was not to supplement the existing provisions against 
fraud and deception by means of imitation of dairy butter, but to 
take a further and bolder step, and, by absolutely prohibiting the 
manufacture and sale of any article which could be used as a sub- 
stitute for it, however openly and fairly the character of the substi- 
tute might beaverred and published, to drive the substituted articles 
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from the market and protect those engaged in the manufacture 
21 of dairy products against the competition of cheaper sub- 
stances capable of being applied to the same uses as articles 
of food.” 

“The learned counsel for the respondent frankly meets this view, 
and claims in his points, as he did orally upon the argument, that 
even if it were certain that the sole object of the enactment was to 
protect the dairy industry in this State against the substitution of a 
cheaper article made from cheaper. materials, this would not be 
beyond the power of the Legislature. This, we think, is the real 
question presented in the case.” 

And, after referring to constitutional provisions and cases, the 
court adds: “Who will have the temerity to say that these constitu- 
tional principles are not violated by an enactment which absolutely 
prohibits an important branch of industry for the sole reason that 
it competes with another, and may reduce the price of an article of 
food for the human race?” : 

“Tllustrations might be indefinitely multiplied of the evils which 
would result from legislation which should exclude one class of 
citizens from industries, lawful in other respects, in order to protect 
another class against competition. We cannot doubt that such 
legislation is a violation of the letter as well as the spirit of the con- 
stitutional provisions before referred to, nor that such is the char- 
acter of the enactment under which the appellant was convicted.” 

This decision is manifestly correct, if we concede that the pur- 
pose and intent of the act were those thus found and declared by 
the court. 

And, if we could be satisfied that the object and intent of the act 
in question here were what the court of appeals of New York de- 
clared the object and intent of the act before that court to be, we 
would not hesitate to pronounce it unconstitutional and void. But, 
having in mind the axiom that all the presumptions are in favor of 
the good faith of a co-ordinate department of the Government, and 
that to doubt is to be resolved in favor of the validity of its acts, 
how can we say that it is not the bona fide purpose of this statute, as 
expressed in its title, to protect the public health, and to prevent the 
adulteration of dairy products and fraud in their sale? And the 
Legislature having by passing the act declared its judgment that 

the means used are necessary to attain these ends, we cannot 
2? review this judgment, when exercised in good faith, for the 

conclusive reason that it is clearly within the jurisdiction of 
the Legislature to effect these purposes by appropriate means. “The 
fair presumption is that, in the honest judgment of the law-making 
power, exercised in the light of past legislation on the same subject, 
no less stringent enactment would have sufficed.” 

In accord with this view is the State vs. Addington, 12 Mo. App. 
Rep., 214, affirmed in 77 Mo. R., 110. There a statute substantially 
identical with ours was held to be a valid exercise of the police 
power of the State vested in the Legislature. This ruling was based 
upon the conclusion that the statute “was obviously passed in the 
form of a sweeping prol:ibition, because the Legislature were of 
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opinion, after two years’ experience with the previous statute, that 
it was ineffectual to prevent our people from being defrauded by 
having an artificial compound sold to them as real butter. The de- 
sign of the manufacturer and seller may be perfectly honest, but the 
person to whom they may sell the article "—the retail dealer—* may 
be dishonest; and, therefore the Legislature thought it best to lay 
the axe at the root of the tree by prohibiting entirely the manufact- 
ure and sale of such compound within the State.” 

The opinion delivered in this case in the intermediate court by 
Thompson, J.,is worthy of attentive perusal by reason of its strength 
of reasoning and fullness of illustration and citation of authorities. 
We must content ourselves with a reference toa few only of the 
multitude of cases in addition to those already cited, which illus- 
trate and confirm the principles we have stated and the conclusion 
we have reached. They are as follows: Slaughter-houses’ Cases, 16 
Wall., 36, where the court held that “An act to protect the health 
of the city of New Orleans,” &c., which gave to a corporation the 
exclusive right to have all stock intended for slaughter landed at 
its stock-yard and butchered at its slaughter-house, was constitu- 
tional, because it was passed in the exercise of the police power of 
the State. 

Butchers’ Union Company vs. Crescent City Company, 111 U.S., 

746, deciding that, although the act upheld in the slaughter- 
23 house case just cited gave the corporation an exclusive right 

for twenty-five years by a valid contract, yet in the exercise 
of the police power the privilege of landing stock and maintaining 
a slaughter-house might, within that period, be granted also to an- 
other company. And see cases referred to in the opinion to show 
that the Legislature cannot by contract divest itself of the right to 
exercise the police power where deemed necessary: Beer Company 
vs. Massachusetts, 97 U.S., 25, in which it is decided, affirming Bar- 
temeyer vs. lowa, 18 Wall., 129, that a State law prohibiting the 
manufacture and sale of intoxicating liquors is not repugnant to 
any clause of the Constitution of the United States, and that if the 
publie safety or the publie morals require the discontinuance of any 
manufacture or traffic the Legislature, in the exercise of the police 
power, may require its discontinuance even as against a corporation 
chartered for the express purpose of carrying it on. 

Patterson vs. Kentucky, 97 U.S., 501, where the same principle is 
applied to an act forbidding the sale of an article for which a patent 
had been granted by the United States. Stone vs. Mississippi, 101 
U.S., 814, where the same principle was applied to the charter of 
a lottery company. Barbier vs. Connelly, 113 U.S., 27, and Soon 
Hing vs. Crowley, ib., 703, which hold that a municipal ordinance 
prohibiting washing and ironing in public laundries and wash- 
houses within certain hours is a valid exercise of the police power. 
In the latter case it is said: “The courts cannot inquire into the 
motives of the Legislature in passing an act, except as they may be 
disclosed on its face or inferrible from its operation considered with 
reference to the condition of the country and existing legislation.” 

Blair v. Forehand, 100 Mass., 136, holding that an act providing 
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that any person might kill any dog not licensed and collared, as 
provided by the statute, whenever found, was a valid exercise of the 
police power. Bertholf v. O’Rielly, 74 N. Y., 509 (80 Am. R., 328), 
deciding, after a full discussion of the extent of the police power, 
that a statute enacting that the lessor of premises, with the knowl- 
edge that they are to be used for the sale of intoxicating liquors, 
shall be hable for damage caused by the act of one intoxicated by 
liquor sold there is constitutional. 
24 Woods v. State, 36 Ark., 36 (58 Am. R., 22), holding that 
under the statute forbidding the sale of ardent spirits by any 
person for any purpose without a license, a druggist cannot law- 
fully sell such spirits, even as medicine, upon the prescription of a 
physician—citing numerous cases to show that the right of the Legis- 
lature in the exercise of the police power of the State to regulate or 
prohibit the sale of intoxicating liquors has been settled by the 
courts beyond controversy. 

State vs. Mugler, 29 Kan., 252 (44 Am. R., 643), which holds that 
a law prohibiting’ the brewing or selling of beer applied to beer 
lawfully manufactured before the law took effeet but sold there- 
after. 

Davis vs. State, 68 Ala., 58 (44 Am. R., 128), where it is decided 
that a statute declaring it unlawful, within certain counties, to trans- 
port or move after sunset and before sunrise any cotton in the seed 
was constitutional. 

Donnely vs. Decker, 5S Wis., 461 (46 Am. R., 637), in which the 
court held that a law providing for the drainage of lands, whenever 
the town supervisors shall deem it conducive to publit health, and 
for the payment of damages and for the assessment of the whole 
costs on the lands benefited, was constitutional as an exercise of 
the police power. | 

Hawthorne vs. People, 109 [ll., 3802 (50 Am. R., 610), deciding that 
a law requiring operators of butter and cheese factories on the co- 
operative plan to give bonds for faithful accounting for property re- 
ceived for manufacture is not unconstitutional. 

Fry vs. State, 63 Ind., 552 (50 Am. R., 2558), holding constitutional 
a statute regulating the issue and sale of tickets by railroad com- 
panies. 

State vs. Ah Chew, 16 Ney., 50 (40 Am. K.., 488), sustaining statute 
prohibiting the sale of opium. | 

Commonwealth vs. Waite, 11 Allen, 264. This ease decides that 
the Legislature have the right, in the exercise of the police power, 
to make it a criminal offense to sell pure milk mixed with pure 
water. j 

Many of these cases, which are but a tithe of those pertinent to 
the subject which might be cited, are fully and ably reasoned and 

are supported by the citation of numerous‘authorities; taken 
25 together, they furnish a very instructive discussien and illus- 

tration of the nature, extent, and limitation of the pofice 
power of the State, and its relations to the Federal and State Consti- 
tutions. 
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Thus far we have considered the case as if the question were 
merely whether the statute is or is not constitutional per se. 

But the defendant offered to prove at the trial, by an expert wit- 
ness, “that he saw the article sold to the prosecuting witness manu- 
factured ; that it was made from pure animal fats; that the process 
of manufacture was clean and wholesome; that the article contains 
the same elements as dairy butter; that the only difference between 
them is that the manufactured article contains a smaller proportion of 
the fatty substance known as butterine; that this butterine exists in 
dairy butter in the proportion of three to seven per vent. and in the 
manufactured article in a smaller proportion, and was increased in 
the manufactured article by the introduction of milk and cream ; 
that this having been done, the article contains all the elements of 
butter produced from the pure, unadulterated milk or cream from 
the same, except that the percentage of butterine is slightly smaller ; 
that the only effect of butterine is to give flavor to the butter, and 
it has nothing to do with its unwholesomeness ; that the oleaginous 
substances in the manufactured article aresubstantially identical with 
those produced from milk or cream; that the article sold by the de- 
fendant to the prosecuting witness was a wholesome and nutritious 
article of food, and in all respects as wholesome and healthful as 
butter produced from pure, unadulterated milk or cream. 

This for the purpose of showing that “the statute is unconstitu- 
tional, and not a lawful exercise of the police power.” 

Defendant further offered to prove “that he is engaged in the 
grocery and provision business in the city of Harrisburg, and that 
the article sold by him was part of a large and valuable quantity 
manufactured prior to the date of the passage of the statute in ac- 
cordance with the laws of this Commonwealth relative to the manu- 
facture and sale of said article, and so sold by him; and that for the 
manufacture of said article large investments were made in the 

purchase of suitable real estate, the erection of proper build- 
26 ings, and the purchase of the necessary machinery and im- 

plements; that in his traffic in the said article the defendant 
made large profits, and that if the said defendant should be pre- 
vented from trafficking in said article the value of his property en- 
gaged therein would be entirely lost, and he would be deprived of the 
meansof tivelihood.” This for the purpose of showing “ that the act is 
void because it deprives the defendant of the lawful use of his prop- 
erty, liberties, and faculties, and destroys his property without mak- 
ing compensation.” 

On objection by the district attorney that the testimony recited in 
these offers was irrelevant and immaterral it was excluded by the 
court. If there was error in this, defendant is entitled to a new trial. 

But we are unable to see how the admission of this testimony 
could have legally changed the result. 

With respect to the first offer we are by no means prepared to say, 
even, that an offer to show that oleomargarine butter or butterine 
is made generally from pure animal fats by a pure and wholesome 
process, and is as wholesome and nutritious an article of food as 
genuine butter, would have been relevant. But this we are now 
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called upon to decide. The offer made was to show merely that the 
article admitted to have been sold in this case was such. No one 
doubts that it might be made as stated in the offer; but it is no less 
certain that it may be made out of oleaginous substances and com- 
pounds that are neither pure nor wholesome. How, then, could evi- 
dence that the substance sold in any given case, and admitted to be 
that proscribed by the act, was pure and wholesome tend to show 
that the statute which forbids all sales is unconstitutional? As well 
might a defendant on trial for selling spirituous liquors in a juris- 
diction where all such sales were prohibited, while admitting that 
he had sold the prohibited article, offer to prove by way of defense 
that the particular glass of liquor sold was pure and wholesome. 
Witnesses could be called in almost eve ry case who would be will- 
ing so to testify, but no court would admit such testitaony for the 
purpose of showing that a prohibitory statute was unconstitutional. 

Indeed, the question of the constitutionality of a statute cannot 

be determined on the testimony of witnesses, for the very 

27 conclusive reason that it is a question of law and not of fact, 

‘ and must be decided by the court on quite other grounds 

than those of the opinions and beliefs of witnesses. We are satisfied 
it was not error to refuse the testimony recited in the first offer. 

We may here remark that this offer brings into view one of the 
reasons that impelled the Legislature to pass this act. It states that 
the amount of butterine in the manufactured article was increased 
by the introduction of milk and cream, and that the only effect of 
butterine is to give flavor to the butter. 

Manifestly the purpose was to give this article as nearly as_possi- 
ble the flavor and semblance of butter, so that it might be sold as 
such by the retailer without detection, and no doubt this is the 
“fraud in the sale” which the act was designed to prevent. 

We adopt, on this point, and apply to the statute now in question 
the language of the supreme court of Missouri in State vs. Adding- 
ton, 77 Mo., 110: 

“The central idea of the statute before us seems very manifest; 
it was, in our opinion, the prevention of facilities for selling or 
manufacturing a spurious article of butter resembling the genuine 
article so closely in its external appearance as to render it easy to 
deceive purchasers into buying that which they would not buy but 
for the deception. The history of legislation on this subject, as well 
as the phraseology of the act itself, very strongly tends to confirm 
this view. If this was the purpose of the enactment, we discover 
nothing in its provisions which enables us, in the light of the au- 
thorities, to say that the Legislature, when passing the act, exceeded 
the power confided to that department of the Government. And 
unless we can say this we cannot hold the act as being anything 
less than valid.” 

As to the second offer, it is to be observed that defendant did not 
prepose to prove that the article was manufactured by him, nor that 
he purchased it or owned it prior to May 2lst, the date of the 
passage of the act, nor even prior to July Ist, w hen it went into 
effect. Therefore, as we said of a like offer by Mr. Justice Bradley, 
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in his concurring opinion in Bartemeyer vs. Iowa, 18 Wall., 
28 129, on page 136: “ The law was not in this case an invasion 

of property existing,” in the defendant, “at the date of its 
passage, and the question of depriving a person of property without 
due process of law does not arise. No one has ever doubted that 
the Legislature may prohibit the vending of articles deemed in- 
jurious to the safety of society, provided it does not interfere with 
vested rights of property.” 

The motions for a new trial and in arrest of judgment are over- 
ruled, and the district attorney is at liberty to move for judgment 
upon the verdict. 

J. W. SIMONTON, P. J. 


Endorsement: 61. Aug. session, 1885. Com. of Penna. v. W. L. 
Powell. Opinion. Filed Dee. 5, 1885. 


ty Verdict of the Jury and Judgment thereon. 


“Guilty in the manner and form as ne stands indicted.” 

The judgment of the court thereon was— 

“The motions for a new trial and in arrest of judgment are over- 
ruled, and the district attorney is at liberty to move for judgment 
upon the verdict.” 

The sentence of the court on 29 January, 1SS6, was that the de- 
fendant should “pay a fine of one hundred dollars and costs of prose- 
cution, or give bail to pay the same within ten days; that he be in 
custody until the sentence be complied with.” 


Petition for Special Allocatur. 


In the Court of Quarter Sessions of Dauphin County. August Ses- 
sion, 1885. 


COMMONWEALTH OF PENNSYLVANIA 
v8. 61. 


W. L. Powe tt. 


To the honorable the chief justice and the justices of the supreme 
court of Pennsylvania: 

The petition of W. L. Powell, who is a citizen and merchant of 
Harrisburg, Pennsylvania, respectfully represents : 

On 21 May, 1885, an act of Assembly was approved entitled “An 
act for the protection of the public health, and to prevent adulter- 
ation of dairy products and fraud in the sale thereof.” (Pam. Laws 
1885, p. 22.) 

This act made the manufacture or the sale of any oleaginous sub- 
stanee, or any compound of the same, other than that produced from 
unadulterated milk or of cream from the same, or of any article 
designed to take the place of butter and cheese produced from pure, 
unadulterated milk or cream from the same, or of any imitation of 
unadulterated butter or cheese, a misdemeanor punishable by fine 
or by fine and imprisonment. 
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30 On 10 July, 1885, your petitioner sold to a customer two 
original packages of an cleaginous substance, other than that 
produced from unadulterated milk or cream from the same, but 
designed to take the place of butter produced from pure, unadulter- 
ated milk or cream. ‘These packages were sold and bought as but- 
terine, and not as butter produced from pure, unadulterated milk or 
cream from the same. Each package was marked with the words 
“oleomargarine butter” upon the lid and side of the package, in a 
straight line, in Roman letters a half inch long. 

Upon the same day, in pursuance of information made against 
him, a warrant was issued by an alderman of the city of Harris- 
burg, [and] your petitioner was arrested and gave bail to answer, at 
the next court of quarter sessions of the county of Dauphin, the 
charge of violating the provisions of the above-mentioned act of 
Assembly. 

At the trial of the case the fact of the sale was admitted, and, 


‘after the Commonwealth closed its case, your petitioner offered to 


prove that the article sold by him to his customer was a wholesome 
and nutritious article of food, and in all respects as wholesome and 
healthful as butter produced from pure, unadulterated milk or 
cream. The defendant further offered to prove— 

“That he is engaged in the grocery and provision business in the 
city of Harrisburg, “and that the article sold by him was part of a 
large and valuable quantity manufactured prior to 21 May, 13885, in 
accordance with the laws of this Commonwealth relative to the man- 
ufacture and sale of said article, and so sold by him; and that, for 
the manufacture of said article, large investments were made in the 
purchase of suitable real estate, the erection of proper buildings, 
and the purchase of the necessary machinery and ingredients ; that 
in his traffic in the said article the defendant made large profits, and 
that, if the said defendant should be prevented from trafficking in 
said article, the value of his property engaged therein would be en- 
tirely lost, and he would be deprived of the means of livelihood.” 

The object of these offers was— 

1. ‘To show that the act of Assembly under which your 
ol petitioner was indicted was unconstitutional and void, and 
not a lawful exercise of police power. 

2. That the act of Assembly is unconstitutional and void, be- 
cause it deprived the petitioner of the lawful use of his property, 
liberty, and faculties, and destroys his property without making 
compensation. 

The Commonwealth objected to the reception of the testimony con- 
tained in the two offers of your petitioner, the court sustained the 
objection, and exceptions were in each case noted for the defendant. 

The court then charged the jury in the following manner : 

“ Gentlemen of the j jury, as this record now stands, the commission 
of the offense charged in ‘the indictment Is admitted, and it is there- 
fore your duty to render a verdict of guilty.’ 

The jury thereupon rendered the ‘following verdict against the 
defendant : 

“Guilty in manner and form as he stands indicted.” 
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“Your petitioner, by his counsel, then moved the court in arrest of 
judgment and for a new trial, and filed a number of reasons show- 
Ing that the act of Assembly above mentioned was unconstitutional, 
because it was not a valid exercise of the police power, and deprived 
the petitioner of the lawful use of his property, liberty, and facul- 
ties, and destroyed his property without making compensation 
for it. 

The court, in an opinion, a printed copy of which is herewith in- 
closed, overruled the motion for a new trial and in arrest of judg- 
ment, and entered a mt nt upon the verdict. 

Your petitioner believes that the judgment so pronounced was 
not in accordance with the Constitution and laws of this Common- 
wealth and of the Constitution of the United States, and feels it to 
be an act of great injustice to himself. 

He therefore respectfully prays that you will grant an allocatur in 
order to permit a review by your honorable court of the proceed- 
ings had against him in this case in the court of quarter sessions of 
the county of Dauphin. 


WALTER L. POWELL. 


STATE OF PENNSYLVANIA, | 
, 8s: 
( ounty of Dauphin, ) 


W. L. Powell, the petitioner above named, being duly affirmed, 
deposes and says that the facts set forth in the above petition are 
true and correct to the best of his knowledge and belief. 


WALTER L. POWELL. 


Affirmed and subscribed before me this 13th day of March, 1886. 
[ SEAL. | CHRISTIAN W. LYNCH, 
Notary Public. 


March 20, 1886.—Approved bond filed. 
March 30, 1886.—Writ of error from the Supreme Court received 
and filed. 


*y*> 


oo Special Allocatur. 
In the Court of Quarter Sessions of the County of Dauphin. 
CoMMONWEALTH vs. W. L. POWELL. 


And now, 16th of March, 1886, writ or error allowed. It is further 
ordered that all proceedings for the enforcement of the sentence be 
suspended on the defendant entering into recognizance, with surety 
to be ap proved by a judge of said court of quarter sessions, in the 
sum of $500, conditioned for his appearance at the first term of said 
court after judgment entered on said writ of error, and not to depart 
said court without leave, &e. 

Per curiam, 


(Endorsement:) 61. August sessions, 1885. Commonwealth ». 
Powell. Filed March 16th, 1886. Filed in S. C. March 29th, 1886. 
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o4 Recognizance. 
In the Court of Quarter Sessions of Dauphin County. Aug. Sessions, 
1885. 


COMMONWEALTH OF PENNSYLVANIA 
vs. No. 61. 


W. L. PowkEtt. 


We and each of us, Hay Walker, Junior, and Emil Winter, do ac- 
knowledge ourselves, jointly and severally, indebted: to the Com- 
monwealth of Pennsylvania in the sum of five hundred dollars, to 
be levied of our and each of our-lands and tenements, goods and 
chattels. 

Whereas the above-named W. L. Powell, in pursuance of allow- 
ance of said court obtained on March 16th, 1886, has taken out a 
writ of error in said entitled case to the supreme court of Pennsyl- 


‘Vania: 


Now, the condition of this bond is such that if the said named W. 
L.. Powell shall be and appear at the first term of the said court of 
quarter sessions of Dauphin county after judgment entered on said 
writ of error, and shall not depart said court without leave, then 
this obligation to be void; otherwise to be and remain in full force, 
virtue, and effect.. 

Witness our hands and seals this ldth day of March, 1886. 

WALTER L. POWELL. [seat. 


HAY WALKER, Jr. SEAL. 
EMIL WINTER. SEAL. 


Witnesses: 
WM. M. WATSON. 
L. H. MATHEWS. 


30 STATE OF PENNSYLVANIA, \ 
7 88; 
County of Allegheny, 

Personally before me, associate law judge of the court of com- 
mon pleas number one, of Allegheny county, came the within- 
named Hay Walker, Jr., and Emil Winter, who being by me duly 
sworn according to law, doth depose and say that they and each of 
them are worth the sum of five hundred dollars over and above all 
their just debts and liabilities, and that each of them owns real estate 
over and above the value of five hundred dollars and free of all in- 


cumbrance. 
HAY WALKER, Jr. 
EMIL WINTER. 
And now, to wit, March 19, 1886, the above and foregoing bond 
having been presented to me, is hereby approved. 
| Fr. k. COLLIER, 
Judge of Common Pleas No. one of Allegheny County, Penna. 
Attest : 
[Seal of Court of Common Pleas No. one of Allegheny County. ] 


JOHN BRADLEY, Prothonotary. 
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(Endorsement .) 61. August sessions, 1885. Commonwealth ». 
Powell. Bond. Filed March 28th, 1886. March 20, 1886, approved. 
J. W. Simonton, P. J. 


36 Supreme Court of Pennsylvania Docket Entries. 


At a supreme court of the State of Pennsylvania, sitting in and 
for the middle district of said court, at the city of Harrisburg, Penn- 
sylvania, on the 21st Monday following the 1st Monday of January, 
A. D. 1886—present, the Honoroble Ulysses Mercur, chief justice; 
Isaac G. Gordon, Edward M. Paxton, John Trunkey, James P. 
Sterrett, Henry Green, and Silas M. Clark, justices, and William 
Pearson, prothonotary of the said court. 

Among the records of the said supreme court of Pennsylvania, 
in and for the middle district, to May term, 1886, No. 15, it is con- 
tained as follows, to wit: 


M. L. Powe tt, Defendant below, ) 
v. > No. 61. 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff below. f 


Error to the court of quarter sessions of Dauphin county. Aug. &., 
1885. 
Docket entries: 
1886, March 29.—Pree. aff., and recog. filed. 
Ko die, exit writ of error, returnable 21st Monday following Ist 
Monday of Jan. 
o7 1886, May 29.—Record returned and filed. 
1886, May 29.—Assignments of error filed. 
1886, June 2.—Argued. 
1887, Jan. 3.—Judgment affirmed per Sterrett, J. 

1887, Jan. 20.—Record remitted per self. 

1887, Jan. 21.—Petition for allocatur of writ of error from the 
Supreme Court of the United States. Allocatur of said writ by Hon. 
Joseph P. Bradley, justice of said court, and said writ of error re- 
ceived and filed. £o die, citation from said Honorable Joseph P. 

Bradley and acceptance of service thereof by the district 
38 attorney of Dauphin county and Messrs. Hall & Jordan, 

attorneys for the Commonwealth, and writ of error bond in 
the sum of $500.00 received and filed. 

Certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District. 1776.] 
WILLIAM PEARSON, 
Prothonotary. 
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39 Precipe. 
In the Supreme Court of Pennsylvania for the Middle District. 
W. L. Powe tt, Defendant Below, Plaintiff in Error, 
Us. 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff Below, Defendant in 
Error. 

Issue writ of error to the court of quarter sessions of Dauphin 
county, at No. 61, of August sessions, 1555, returnable to May term, 
1886. | 

WEISS & GILBERT, 
Attorney- for Plaintiff in Error. 

To William Pearson, proth’y supreme court of Pa., middle dis- 
trict. 

Affidavit. 


COMMONWEALTH OF PENNSYLVANIA, 88: 


W. L. Powell, the above-named plaintiff in error, being duly 
affirmed according to law, deposes and says that the writ of error in 
this case is not intended for delay. 

Affirmed & subscribed before me this 20 day of March, 1886. 

CHRISTIAN W. LYNCH, [seat] 
Notary Public. 


40 Recognizance . 
WesTERN District OF PENNSYLVANIA, 88: 
In the Supreme Court of Penna. for the Middle District. 


W.S. Powe tt, Plaintiff in Error, 
Us. No. Ol. 
CoMMONWEALTH OF PENNSYLVANIA, Defendant in Error. } 


Surwrit of error to the court of quarter sessions for the county of 
Dauphin, of Aug. sessions, 1886. 


We, W. L. Powell, Hay Walker, Jr., and Emil Winter, severally 
acknowledge to owe the above-named defendant in error the sum of 
five hundred dollars, upon condition that the above-named plaintiff 
in error prosecute his writ of error with effect, and if judgment be 
affirmed, or the writ or error be discontinued or non-prossed to pay 
the debts, damages, and cost, adjudged accruing upon such judg- 
ment, and all other damages and costs that may be awarded upon 
such writ of error. 

WALTER L. POWELL. 
HAY WALKER, Jr. [SsEALt. 
EMIL WINTER. — 


Taken and acknowledged this 19th day of March, A. D. 1886. 
J. B. SWEITZER, 
Pro. 8S. C., W. D. 
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41 (Endorsement:) No. 15. Supreme court. May term, 1886. 

W. L. Powell, plaintiff in error, defendant below, vs. Common- 
wealth of Pennsylvania, defendant in error, plaintiff below. Error to 
the quarter sessions of Dauphin county. No. 61. August sessions, 
1885. Precipe, affidavit, and recog. filed, and writ issued March 
29, 1886. Rule, &e. Weiss & Gilbert, attorneys for plaintiff in 
error. 


42 Writ of Error from Supreme Court of Pennsylvania. 


Mipp.¥ District or PENNSYLVANIA, sect: 
[Seal of the Supreme Court of Pennsylvania, Middle District. ] 


The Commonwealth of Pennsylvania to the justices of the court of 
quarter sessions for the county of Dauphin, Greeting: 


Because in the record and process, and in rendering the judg- 
ment in acertain plaint which was in our said court, before the 
judges of the same court, by our writ, between W. L. Powell, plain- 
tiffin error, and The Commonwealth of Pennsylvania, defendant 
in error, as it is said, manifest error hath intervened, to the great 
damage of the said plaintiff in error, as by complaint of the same 
plaintiff in error we have received information, we, willing that 
if any error be therein it should be corrected, and that speedy 
justice be done to the parties in this part, do command you that if 
judgment, as it is said, be rendered in the said plea, then the record 
and process and all things touching the same, under your seals, dis- 
tinctly and openly, you have before the justices of our supreme 
court of Pennsylvania, at a supreme court to be held at Harrisburg, 
in and for the middle district of said Commonwealth, on the 21 
Monday foll. 1 Mon. of Jan., 1886, being the lst Monday of the 
term, and this writ, that, the record and process aforesaid being in- 
spected, we may further cause to be done what of right and accord- 
ing to our laws and customs ought. 

Witness the Honorable Ulysses Mercur, doctor of laws, chief justice 
of our supreme court, at Harrisburg, the 29th day of March, in the 
year of our Lord one thousand eight hundred and eighty-six, and of 
the Commonwealth the one hundred and tenth. 

WILLIAM PEARSON, 


Prothonotary. 


43 Endorsement: No. 15. May term, 1886. Supreme court, 

middle district. W. L. Powell, plaintiff in error, vs. Com- 
monwealth of Pennsylvania, defendant in error. Writ of error to 
the court of quarter sessions for the county of Dauphin. (No. 61, 
August sessions, 1885.) Returnable the 21st Monday following the 
Ist Monday of January, 1886. Rule on the defendant in error to 
appear and plead on the return day of the writ. N. B.—10 days’ 
notice to the parties or counsel below is necessary to compel an ap- 
pearance. Filed in Dauphin county common pleas March 30th, 
1886. Filed in Supreme court May 29th, 1886. Weiss and Gilbert. 
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I certify that recognizance in error in $500.00, with Hay Walker 
Jr., and Emil Winter as bail, has been filed in the supreme court. 
WILLIAM PEARSON, 
Prothonotary. 


Service of this writ and rule accepted March 30th, 1886. 
HALL & JORDAN, 


Of Counsel for Commonwealth. 


The record and process and all things touching the same, so full 
and entire as before us they remain, to the honorable the judges of 
the supreme court of the Commonwealth of Pennsylvania, sitting in 
and for the middle district, we certify and send as within we are 
commanded. 


J. W. SIMONTON, P. J. 


‘44 Specifications of Lrror. 


1. The court erred in excluding the following offer of testimony : 
“The defendant proposes to prove by Professor Hugo Blanck that 
he saw the article sold to the prosecuting witness manufactured ; that 
it was made from pure animal fats; that the process of manufacture 
was clean and wholesome; that the article contains the same ele- 
ments as dairy butter; that the only difference between them is that 
the manufactured article contains a smaller proportion of the fatty 
substance known as butterine; that this butterine exists in dairy 
butter in the proportion of from three to seven per cent., aud in the 
manufactured article in a smaller proportion, and was increased in 
the manufactured article by the introduction of milk and cream ; 
that this having been done, the article contains all the elements of 
butter produced from pure, unadulterated milk or cream from the 
same, except that the percentage of butterine is slightly smaller; 
that the only effect of butterine is to give flavor to the butter, and 
has nothing to do with the wholesomeness; that the oleaginous sub- 
stances in the manufactured article are substantially identical with 
those produced from milk or cream ; that the article sold by the 
defendant to the prosecuting witness was a wholesome and nutritious 
article of food, and in all respects as wholesome and healthful as 
butter produced from pure unadulterated milk or cream from the 
same.” | 
2. The court erred in excluding the following offer of testimony : 
“The defendant further offers to prove that he is engaged in the 
grocery and provision business in the city of Harrisburg, and that 
the article sold by him was part of a large and valuable quantity 
manufactured prior to the 21st of May, 1885, in accordance with 
the laws of this Commonwealth relative to the manufacture 
45 and sale of said article, and so sold by him, and that for the 
manufacture of said article large investments were made in 
the purchase of suitable real estate, the erection of proper build- 
ings, and the purchase of the necessary machinery and ingredients ; 
that in his traffic in the said article the defendant made large 
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profits, and that if the said defendant should be prevented from 
trafficking in said article the value of his property engaged therein 
would be entirely lost, and he would be deprived of the means of 
livelihood.” 

3. The court erred in charging the jury as follows: 

“The Court: Gentlemen of the jury, as this record now stands, 
the commission of the offense charged in the indictment is admitted, 
and it is therefore your duty to render a verdict of guilty.” 

“To this charge defendant, by his counsel, excepts, and at his re- 
quest this exception sealed.” 

t. ‘The court erred in not instructing the jury that under the law 
and the facts in this ease the defendant had committed no offense, 
and was entitled to a verdict of acquittal. 

5. The court erred in overruling the motion in arrest of judg- 
ment and for a new trial. 

6. The act of Assembly of May 21, 1885, under which this in- 
dictment was found against the defendant and sentence pronounced 
is unconstitutional and void, because it is in conflict with the four- 
teenth amendment of the Federal Constitution, which provides 
that “ No State shall make or enforce any law which shall abridge 

the privileges or immunities of citizens of the United States; 
46 nor shall any State deprive any person of life, liberty, or 

property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the law.” 


(Endorsement:) No. 15. May term, 1886. W. L. Powell, defend- 
ant below and plaintiff in error, vs. Commonwealth of Pennsylvania, 
defendant in error. Specifications of error. Filed May 27, 1886. 


47 Petition of P. H. M’Gann for Leave to Intervene. Filed June 2d, 
L586. 


PowEL, Plaintiff in Error, 
Us. 
‘Tne CoMMONWEALTH OF PENNSYLVANIA, Defendant in Error. 


To the honorable judges of the supreme court of the State of Penn- 
sylvania: | 

The petition of P. H. M’Gann humbly showeth— 

1. That he is a citizen of the United States and a resident of the 
State of New York. Your petitioner has been for the past six years 
engaged in the business of making and selling oleomargarine. 
Your petitioner has now invested in said business about $75,000, 
and he employs between ninety and one hundred men. 

2. Petitioner is informed and believes that the amount of capital 
invested in the United States in said business is $20,000,000, and the 
number of hands employed is one hundred thousand. 

3. Your petitioner sells annually in the State of Pennsylvania of 
said merchandise to the amount of $300,000, and he believes that 
the total sales to inhabitants of that State are $3,000,000. All of 
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the said merchandise manufactured and sold by deponent is 
48 pure and wholesome, made from nutritious substances, and 

wholly free from any noxious or deleterious ingredients. 
Deponent was prosecuted in the State of New York under a statute 
almost identical with the Pennsylvania act of 1885, and the courw&, 
of appeals of New York, after full hearing, pronounced the said 
statute unconstitutional. 

Deponent is advised that the question of the constitutionality of 
the Pennsylvania act will shortly be argued before your honors. 

As the effect. of a decision in favor of the said law would be de- 
structive of the lawful business of petitioner in this State, he hum- 
bly prays that your honors will allow his counsel to intervene and 
to be heard at your bar in defence of your petitioner's interest. 

And in duty bound, &e. 

P. H. WGANN. 

Sworn to before me this 29th day of May, 1886. 

[Seal of Thomas C. Moore. ] 
THOMAS C. MOORE, 
Notary Public, Kings County. 


Opinion of Supreme Court of Pennsylvania. 


49 May Term, 1886. 
W. L. Power 
v. No. 15. 


COMMONWEALTH. | 
Error to quarter sessions of Dauphin éounty. 


STERRETT, J.: 
In his opinion overruling the motion for a new trial and in arrest 
of judgment the learned president of the quarter sessions has so 
fully and conclusively vindicated the correctness of the rulings com- 
plained of in the several specifications of error that the Judgment 
may well be affirmed for the cogent and satisfactory reasons there 
presented. He has shown very clearly, we think, that the act of 
May 21st, 1885, under which plaintiff in error was indicted, is not 
in conflict with any provisions of either the State or Federal Consti- 
tution, and that the General Assembly, in enacting the law, did not 
transcend the limits of legislative authority; but if there should be 
any doubt as to the constitutionality of the act on either of these or 
any other ground, that doubt should be resolved in favor of the 
validity of the act as a proper exercise of legislative power. As \ 
said in Erie & Northeast Railroad Co. v. Casey, 26 Penna. State 
Rep., 287-300: “The right of the judiciary to declare a statute void 
and to arrest its execution is one which, in the opinion of all courts, 
is coupled with respousibilities so grave that it 1s never to be exer- 
cised except in very clear cases. One department of the Govern- 
ment is bound to presume that another has acted rightly. 
50 The party who wishes to pronounce a law unconstitutional 
takes upon himself the burden of proving beyond all doubt 
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that it is so.” Or,as the principle is tersely stated by the late Chief 
Justice Sharswood: “Nothing but a clear violation of the Constitu- 
tion -a clear usurpation of power prohibited—will justify the judi- 
cial department in pronouncing an act of the legislative department 
unconstitutional and void.” Penna. R. R. Co. v. Riblet, 66 Penna. 
State Rep., 164-169. In same case it is further said: “ We cannot 
try the constitutionality of a legislative act by the motives and de- 
sign of the law-makers, however plainly expressed. If the act itself 
is within the scope of the authority it must stand.” 

These principles are necessary incidents of the law-making power. 
In creating a legislative department and conferring upon it the leg- 
is'ative power, the people must be understood to have conferred the 
full and complete authority as it rests in and may be exercised by 
the sovereign power of the State, subject only to such restrictions as 
they have seen fit to impose, and to the limitations which are con- 
tained in the Constitution of the United States. The legislative 
department is not made a special agency for the exercise of specially- 
defined legislative powers, but is intrusted with the general authority 
to make laws at discretion. Cooley’s Con. Lim., 87. 

The act of May 21st, 1885, is entitled “An act for the protection 
of the public health, and to prevent adulteration of dairy products 

and fraud in the sale thereof.” 
5] It cannot be doubted that the General Assembly is in- 

vested with full power to legislate for the protection of the 
public health, or to, prevent the adulteration of articles of food, as 
well as imposition or fraud in the sale of such articles. In the 
absence of any constitutional inhibition or limitation, the sovereign 
power of the State to enact laws for the publie good appears to em- 
brace these subjects of legislation. But, however that may be, they 
are fairly within the’police powers of the State. These powers, as 
described by Judge Redfield in Thorpe v. Railroad Co., 27 Vermont, 
149, extend “to the protection of the lives, limbs, health, comfort, 
and quiet of all persons, and the protection of all property within 
the State, ind by which persons and property are subjected to all 
kinds of restraints and burdens in order to secure the general com- 
fort, health, and prosperity of the State; of the perfect right to do 
which no question ever was, or, upon acknowledged general princi- 
ples, ever can be, made, so far as natural persons are concerned.” 

The statute books of this and other States furnish numerous ex- 
amples of the exercise of the power referred to, but perhaps the laws 
most nearly identical in principle with our act are those which pro- 
hibit the sale of adulterated provisions. ‘The sale of pure milk and 
pure water mixed may be made a penal offense: Com. v. Farren, 

91 Mass., 489; Same v. Waite, 98 id., 264; or adulterated 
52 confectionery : Com. v. Chase, 125 id., 202; Same v. Evans, 
132 id., 2. , ) 

The statute of Massachusetts declares: “ Whoever sells or keeps 
or offers for sale adulterated milk, or milk to which water or any 
foreign substance has been added,” shall be punished, &e. In Com. 
v. Farren, supra, the contention was that, inasmuch as it is innocent 
and lawful to sell either pure milk or pure water, or both, sepa- 
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rately, the Legislature has no power to make the sale of milk and 
water when mixed a penal offense, unless it is done with a fraudu- 
lent intent. But the court said: “It is notorious that the sale of 
milk adulterated with water is extensively practiced with a fraudu- 
lent intent. It is for the Legislature to judge what reasonable laws 
ought to be enacted to protect the people against this fraud, and to 
adapt the protection to the nature of the case. The court can see 
no ground for pronouncing the law unreasonable, and has no au- 
thority to judge of its expediency.” Speaking of the prohibition 
liquor law of Massachusetts, passed in 1869, the Supreme Court of 
the United States says: “If the public safety or the public morals re- 
quires the discontinuance of any manufacture or traffic, the hand of 
the Legislature cannot be stayed from providing for its discontinu- 
ance by any incidental inconvenience which individuals or corpora- 

tions may suffer. All rights are held subject to the police 
53 power.of the State. Whatever difference of opinion may exist 

as to the extent and boundaries of the police power, and how- 
ever difficult it may be to render a satisfactory definition of it, there 
seems to be no doubt that it does extend to the protection of the 
lives, health, and property of the citizens and to the preservation of 
good order and the public morals. The Legislature cannot by any 
contract divest itself of the power to provide for these objects. They 
belong emphatically to the class of objects which demands the appli- 
cation of the maxim, “ Salus populi suprema lex ;” and they are to be 
attained and provided for by such appropriate means as the legis- 
lative discretion may devise. That discretion can no more be bar- 
gained away than the power itself. Beer Co. v. Massachusetts, 97 
U.5S., 26. 

So far as the constitutionality of the act under consideration de- 
pends on the police power of the State, it may safely be rested on 
the principle underlying the cases above referred to and those that 
might be cited. The manufacture, sale, and keeping with intent to 
sell may all alike be prohibited by the Legislature if in their judg- 
ment the protection of the public from injury or fraud requires it. 
To deny the authority of the Legislature to do so is to attack all that 
is vital in the police power. To refuse recognition of the power in 
a given case because in the judgment of some the Legislature, though 
acting within its proper sphere, may have mistaken the public ne- 

cessity for a law prohibitory in its character is to make the 
54 individual judgment superior to that of the Legislature, to 

which the people in their sovereign capacity have delegated 
the law-making power. 

The fact that the prohibited substance in a pure state may be 
wholesome and not injurious is irrelevant in a judicial inquiry. 
The wholesomeness will not render the act unconstitutional. The 
statute is intended to prevent fraud and protect the public health 
by prohibiting the manufacture and sale of substances and com- 
pounds which furnish the temptation to commit the former and 
which may be injurious to the latter. As was said by the supreme 
court of Missouri in State v. Addington, 77 Mo., 110, that to render 
the law unconstitutional the prohibited articles must be unwhoule- 
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some would utterly overthrow the police power of the State—over- 
throw every law the wisdom of which could not bear the test of 
scrutiny. 

The case last referred to arose under a statute similar to ours, en- 
titled “An act to prevent the manufacture and sale of oleomarginous 
substances or compounds of the same in imitation of pure dairy 
products.” In a weil-considered opinion the constitutionality of 
this act was sustained by the court of appeals (12 Mo. Ap. Rep., 214- 
228), and afterwards by the supreme court of that State. State 
v. Addington, 77 Mo., 110. “‘The mere fact,” as was said in 
that case, “that experts may pronounce a manufactured arti- 
cle intended for human food to be wholesome or harmless 
does not render it incompetent for the Legislature to prohibit 
the manufacture and sale of the article. The test of the rea- 

sonableness of the police regulation prohibiting the making 
D0 and vending of a particular article of food is not alone whether 

it is in part unwholesome and injurious. If an article of food 
is of such a character that few persons will eat it, knowing its real 
character, if at the same time it 1s of such a nature that it can beim- 
posed upon the public as an article of food which is in common use, 
and against which there is no predjudice, and if, in addition to this, 
there is probable ground for beleiving that the only [way] to pre- 
vent the public from being defrauded into the purchasing of the 
counterfeit article for the genuine is to prohibit altogether the manu- 
facture and sale of the former, then we think such a prohibition 
may stand asa reasonable police regulation, although the article 
prohibited is in fact innocuous, and, although its production might 
be found beneficial to the public, if in trying they could distinguish 
it from the production of which it is the imitation. The manufact- 
urer may brand it with its real name; it may carry that brand into 
the hands of the broker or commission merchant, and even into the 
hands of the retail grocer, but there it will be taken off, and it will 
be sold to the consumer as real butter, or it will not be sold at all. 
The fact that in the present state of the public taste, the public 
judgment, or the public prejudice with regard to it, it cannot be sold 
except by cheating the ultimate purchaser into the belief that it is 

real butter stamps with fraud the entire business of making 
56 and vending it, and furnished a justification for a police 

regulation prohibiting the making and vending of it alto- 
gether.” State v. Addington, supra. 

In view of these and other considerations suggested in the opinion 
referred to, and also in that of the court below, we cannot say the 
act in question is not a valid exercise of the police power of the 
State. The Legislature was doubtless satisfied that the manufacture 
and sale of the probibited articles were predjudicial to the public 
good to such a degree that a remedy was needed, and we have no 
right to say that a penal statute less severe and sweeping in its 
terms would have afforded an effective remedy. ‘That is a legisla- 
tive and not a judicial question. If it is thought the Legislature 
erred in the solution of that question the proper course is an appeal 
to them to correct the error, if any there was. 
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For reasons above suggested, and others more fully elaborated by 
the court below, we think the judgment should be affirmed. 

Judgment affirmed and record remitted. 

D. T. Watson, Weiss & Gilbert, and IF. C. Brewster, for plaintiff 
in error; Wayne MacVeagh, 8. J. M. M’Carrell, and Hall & Jordan, 
for defendant in error. 


57 Error to the Court of Quarter Sessions of the County of Dauphin. 
Argued June 2d, 1886. 


W. L. Powety v. COMMONWEALTH. 


GORDON, J.: 

I regard the act of the 21st of May, 1885, not only as improvident 
and unreasonable, but as unconstitutional. “ No person, firm, or cor- 
porate body shall manufacture out of any oleaginous substance or any 
compound of the same other than that produced from unadulterated 
milk or cream from the same any article designed to take the place 
- of butter or cheese produced from pure, unadulterated milk or cream 
from thesame,or imitation or adulterated butter or cheese, nor shall 
sell or offer for sale or have in his, her, or their possession with in- 
tent to sell the same as an article of food.” <A glance at this act 
shows that its purpose was to protect the dairy-men at the expense 
of the consumer. Cannot a pure, wholesome butter be made from 
some other oil than that extracted from milk? Certainly it can. 
The chemist has discovered that it may as well be manufactured 
from the fat of the cow as from the fat of her milk. “Oleomargarine, 
when made under the formula of the French patent, is composed 
mostly of beef fat churned with milk and colored with annatto.” 
U.S. Agricultural Report, 1885, page 100. Here, then, is a pure 

and wholesome article of food, in every particular as good as 
58 the best butter. Why, then, shall we not be permitted to 

make use of it? The act cannot properly be regarded as a 
police regulation, for it is not alleged that the prohibited article is in 
the slightest degree injurious to the welfare or happiness of the people 
of the Commonwealth. On the other hand, proof tothe contrary has 
been offered, so that the question for discussion really involves the 
right of the Legislature to prohibit the manufacture of an article of 
food without regard to its character or quality—a question certainly 
of very serious import. ‘The offer of proof was for the purpose of 
showing that the proscribed manufacture was not subject to the 
police power of the State, and, from its very nature, could not be. 
But the court ruled out the proposed evidence as irrelevant, thus 
declaring that the Legislature was the sole judge of its own powers. 
But this amounts to an assumption that the legislative power is 
such that manufacture and sale of any article of food whatever 
may be prohibited. So the question in fact is not one of police 
power, but whether the Legislature can, in contravention of fact, 
assume that any given article of commerce is within the scope of its 
»olice powers, and thereupon prohibit, its manufacture and use. 
Truly, if this position taken by the court below be correct, then is 
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the defendant’s case indefensible, for, if the Legislature can define 
its own powers without regard to constitutional limit, an appeal to 
this court is to no purpose. 

In this, however, the Commonwealth is at fault. The quarter 

sessions has imposed a burden upon it which it cannot sus- 
59 tain. Its counsel have said a great deal about the police 

powers of States, and have cited many cases to prove that 
which no one has pretended to deny, but they have utterly failed to 
prove that the General Assembly has the unrestricted power claimed 
for it. Butif this astounding assumption fails the defendant was 
wrongfully convicted. Let us, then, consider to what result a doc- 
trine of this kind must necessarily lead. 

We must take it that that which was sold by the defendant was 
good, pure, and wholesome food, for such was the purport of the 
proposed proofs. Hence it follows, as of course, that if the Legisla- 
ture can prohibit the making of butter from anything but milk it 
can prohibit its manufacture altogether, for pure milk is certainly 
no better than pure tallow, and if it can prohibit its manufacture 
from the latter it can also from the former. If it can make unlaw- 
ful the making and sale of one kind of pure food, it can in like man- 
ner make unlawful the making and sale of any other. Lard, as it 
is found in the market, is a manufactured article, and is largely 
used in cooking as a substitute for butter. For ages this has been 
the case, as well in this country as in Europe, and no legislature has 
as yet taken exception to the practice on the ground of its unhealth- 
fulness. Indeed, in this Commonwealth many persons subsist, 
during the winter season, almost entirely on buckwheat and lard, 

and with hard-working people, who require large quantities of 
60 carbonaceous food, this diet 1s neither unpleasant nor unwhole- 

some. It is true that some may not regard itas good as but- 
ter; nevertheless it is cheaper and therefore within the reach of those 
who cannot afford to pay for butter. Why, then, shall it not be used 
as heretofore? This wonderful act of 1885 will allow us to eat it as 
a substitute for pork, or beef, or bread, or as a substitute for any 
thing else but butter. And yet this is called a police regulation—a 
law passed for the preservation of the health of the community. 
To me it looks much more like a regulation passed for the weifare 
of the dairy-men without regard to the welfare of the balance of the 
people—class legislation, that political curse which the framers 
of our Constitution endeavored to prevent, but which our General 
Assembly seems disposed to perpetuate. 

Nor are we to forget that by our decision we do not merely give 
force to an act of Assembly, but are also establishing a precedent of 
the most dangerous character ; for if the Legislature can arbitra- 
rily prevent the citizen from making or selling any given article 
of food, it can also prevent the buying or using the same, however 
excellent it may be, and however necessary for the preservation of 
his own life and happiness and that of his family; yet this is the 
doctrine which this court is about to establish by its decision—a 
doctrine which must necessarily be founded on the ruin of the bill 
of rights. What a commentary on nineteenth-century progress and 
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civilization. This act has made Chinese conservatism respectable. 


The chemist has discovered a process by which an important 
61 article of food can be manufactured more cheaply than by the 
old methods, and the man ofscant means is thus promised an 
addition to his meagre fare which he could not previously afford. Nat- 
urally we must suppose that this inventor would be hailed as the ben- 
efactor of his race, since he has thereby added much to the happi- 
ness of the laboring class of the people. “ But no,” say our law- 
makers, “he is a malefactor, and shall neither make nor sell his 
product.” And why? If, indeed, the Legislature had not in view 
the protection of the dairyman, I would like to be told by some one 
what it hadin view. Ofcourse the Commonwealth will not admit this 
as a solution of the question, for if a fact of that kind could be made 
to appear the unconstitutionality of the act would be undoubted. 
Hence this idea of police power has been set up as a lure, which 
has been only too successful in attracting the attention of the court 
below, as well as this court, from the real issue. What we have here 
said with reference to the legislative intention is made all the more 
certain from the fact that the acts of May 22d, 1878, and of June 
‘10th, 1881, had already afforded sufficient protection to the com- 
munity from deception in the sale and adulteration in the manu- 
facture of butter; so that, as a police regulation, the act of 1885 was 
not necessary. We cannot, therefore, but think that there can be 
but little, if any, doubt that this act was designed to protect the in- 
terests of the producer at the expense of the welfare and rights of 
the consumer. 
This view of the matter before us, I feel myself constrained to 
dissent from the judgment of this court. 


62 (Endorsement:) No.15. May term, 1886. W. L. Powell vs. 
Commonwealth. Error. Quarter sessionsof Dauphin county. 
Sterrett, J. Filed Jan. 3d, 1887. Dissenting opinion—Gordon J. 
Remittitur. 


(Endorsement on remittitur:) No. 15. May term, 1886. Supreme 


court of Pennsylvania. W. L. Powell, plaintiff in error, vs. Com- 


monwealth, defendant in error. Remittitur to Dauphin county. 


Costs: | 
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BE nica esenennk pevenincnmwditieeasaninaneeenenee omnes sntiiinaienaitemanietimds od 00 
are cee Oy peainise ip error)... ncncoccvacacs 6 00 
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63 Mippie District or PENNSYLVANIA, sct: 


[Seal of Supreme Court of Pennsylvania, Middle District. ] 


The Commonwealth of Pennsylvania to the justices of the court of 
quarter sessions for the county of Dauphin, Greeting: 

Whereas by virtue of our writ of error from our supreme court of 
Pennsylvania in and for the middle district, returnable in the said 
court on the 21 Monday foll. 1 Monday of Jan., in the year of our 
Lord one thousand eight hundred and eighty-six, a record was 
brought into the same court of a judgment rendered against W. L. 
Powell, plaintiff in error, at the suit of the Commonwealth, defend- 
ant in error, and it was so proceeded in our supreme court that the 
said judgment was affirmed and the record and proceedings there- 
upon and all things concerning the same were (agreeably to the di- 
rections of the act of Assembly in such cases made and provided) 
ordered by the said supreme court to be remitted to the court of 
quarter sessions for the county of Dauphin aforesaid, as well for 
execution or otherwise as to justice shall appertain; wherefore we 
remit you the record of the judgment aforesaid and the proceedings 
thereupon in order for execution or otherwise, as aforesaid. 

Witness the Hon. Ulysses Mercur, chief justice of our supreme 
court, at Harrisburg, the 19th day of Jan., in the year of our Lord 
one thousand eight hundred and eighty-seven. 

WILLIAM PEARSON, 
Prothonotary. 


64 Return to Writ of Error from Supreme Court of the United States. 


And now, here, on this 19th day of January, A. D. 1887, the said 
Walter L. Powell produced to the Supreme Court of Pennsylvania 
here the writ of the United States of America for the correcting of 
errors of and upon the premises, commanding the record and pro- 
ceedings aforesaid of the judgment aforesaid so as aforesaid ren- 
dered, with all things touching the same, to be transmitted to the 
Supreme Court of the United States, to be held at the city of Wash- 
ington on the second Monday of October next, which writ of error 
is hereunto annexed. 

In pursuance whereof, and according to the form and effect of the 
act of Congress in such case made and provided, a transcript of the 
record and proceedings of the judgment aforesaid so as aforesaid 
rendered, with all things relating to the same, together with the said 
writ of error, are hereby transmitted to the said Supreme Court of 
the United States accordingly. 
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Petition to Honorable Joseph P. Bradley for Writ of Error from Supreme 
Court of the United States. 


65 In the Supreme Court of the United States. — Term. 


W. L. PowELi ) 
US. 4 No. re 
Tue ComMMONWEALTH OF PENNSYLVANIA. J 


To the Honorable Joseph P. Bradley, one of the justices of the Su- 
preme Court of the United States: 

The petition of Walter L. Powell respectfully shows— 

That he was indicted, at the instance of the Commonwealth of 
Pennsylvania, in the court of quarter sessions of the county of Dau- 
phin, in the State of Pennsylvania, at No. 61, Aug. term, 1885, of 
said court, on the 5th day of September, 1885, under the provisions 
of an act of the General Assembly of the State of Pennsylvania en- 
titled “An act for the protection of the public health and to prevent 
adulteration of dairy products and fraud in the sale thereof,” ap- 
proved the 21st day of May, 1855, and in said indictment he was 
charged with selling imitation butter and with having imitation 
butter with intent to sell the same. 

Your petitioner entered a plea of not guilty, and the said cause 
was tried on the 11th day of September, 1885, and resulted, under 
the charge of the court, ity a verdict of guilty; and subsequently 
your petitioner was sentenced on the said verdict to pay the costs of 

prosecution and a fine of one hundred dollars; that among 
66 the defences set up by your petitioner on the trial of the said 

cause in the State court was this, that the said statute was 
repugnant to the Constitution of the United States in the following 
particulars: To the 14th amendment of the said Constitution in th at 
it did abridge the privileges and immunities of your petitioner, who 
is, and was ‘when the said offence was alleged to have been com- 
mitted, and when said act of Assembly of the State of Pennsylvania 
was passed, a citizen of the United States; and that the said statute 
of the State of Pennsylvania did deprive your petitioner, a citizen of ° 
the United States, of his property without due process of law; and 
that the said statute did take, or cause to be taken, the private prop- 
erty of your petitioner for public use without just compensation, and 
therefore was repugnant to the 5th amendment to the Constitution 
of the United States. 

That the decision of the trial court was against the right, privilege, 
and immunity set up and claimed by your petitioner under the Con- 
stitution of the United States, as heretofore specified ; that the su- 
preme court of the State of Pennsylvania, the highest court of that 
State in which a decision in the said suit could be had, affirmed the 
‘judgment and sentence of the court below on the 3d day of Jan- 
uary, 1887; and said court also decided against the right, privilege, 
and immunity of your petitioner under the Constitution of the 
United States, as hereinbefore set out. 


~» 


THE COMMONWEALTH OF PENNSYLVANIA, O7 


Your petitioner herewith presents a certified copy of the 

67 record in the said case, including a bond given in the supreme 
court of the State of Pennsylvania in said cause by your 
petitioner when the writ of error was issued, and further showeth 
unto your honor that the offence with which he is charged is bail- 
able under the laws of the State of Pennsylvania, and that he is 
not in custody, under the judgment and sentence of the said court. 

Your petitioner, humbly complaining, showeth unto your honor 
that the said rulings and decisions, as hereinbefore set out, in the 
said court were, as he is advised and _ believes, erroneous and void, 
and that the said statute of the State of Pennsylvania is repugnant 
to the provisions of the 5th amendment: and the 14th amendment 
of the Constitution of the United States. 

Wherefore he prays your honor will allow and grant unto him a 
writ of error of the Supreme Court of the United States to the su- 
preme court of the State of Pennsylvania in said case, and such 
other and further relief as may be appropriate. 

| W. L. POWELL. 


STATE OF PENNSYLVANIA, \ 


Dauphin County. ees 


Personally before me came the above-named Walter L. Powell, 
who, being by me duly sworn, says that the statements contained in 
the foregoing petition are correct and true, so far as made of his 
own knowledge, and in so far as made on information received he 

believes them to be true. 


68 W. L. POWELL. 


Sworn and subscribed before me this 8th day of January, 1887. 
CHRISTIAN W. LYNCH, [seat] 
Notary Public. 


A writ of error is allowed upon the foregoing petition, bond to be 
given by plaintiff in error, and proper sureties, to the amount of 
$500.00. 

Washington, Jan. 15th, 1887. 

JOSEPH P. BRADLEY, 


Associate Justice Supreme Court. 


Writ of Error Bond. 


Know all men by these presents that we, W. L. Powell, of Harris- 
burg, Pennsylvania ; and Hay Walker, Junior, of Allegheny City, 
Penns ylvania, and M. J. Sullivan, of Pitts burgh, Pennsylvania, are 
held and firmly bound unto the Commonw ealth of Pennsylvania, 
its eertain executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 22d day of January, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately, at a session of the supreme court of Pennsylvania, 


oS WILLIAM IL. POWELL VS. 


in a suit depending in said court between W. L. Powell, 
69 plaintiff in error and defendant in the court of quarter ses- 

sions of the county of Dauphin, and the Commonwealth of 
Pennsylvania, defendant in error in said supreme court of Pennsyl- 
vania and the prosecutor in the court of quarter sessions of Dauphin 
county, a judgment was rendered against the said W, L. Powell by 
the said supreme court of Pennsylvania in favor of the Common- 
wealth of Pennsylvania, and the said W. L. Powell, plaintiff in error 
as aforesaid in said case, having obtained.a writ of error and filed a 
copy thereof in the clerk’s office of the said court to reverse the judg- 
ment in the aforesaid suit, and a citation directed to the said Com- 
monwealth of Pennsylvania citing and admonishing it to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
W. L. Powell shall prosecute his writ of error with effect and answer 
all damages and costs if he fail to make his plea good, then the above 
obligation to be void; else to remain in full force and virtue. 

W. L. POWELL. . SEAL. 
HAY WALKER, Jr. mes 
MICHAEL J. SULLIVAN. 


Sealed and delivered in presence of— 
EDGAR KING, 
As to W. L. Powell. 
A. R. BURGWIN. 


Approved by— 
JOSEPH P. BRADLEY, 


Associate Justice of Supreme Court U. 8. 


70 Personally before me came Hay Walker, Junior, and 
Michael J. Sullivan, each of whom, being duly sworn, says 
that each of us is worth, over and above all our debts and liabili- 
ties, the sum of five hundred dollars, and each of us own real estate 
in Allegheny edunty, Pennsylvania, fully worth, over and above all 
incumbrances, much more than five hundred dollars. 
HAY WALKER, Jr. 
MICHAEL J. SULLIVAN. 


Sworn to and subscribed this 22d day of January, 1887. 
[Seal of 5S. C. M’Candless. ] 
S. C. M’CANDLESS, 
U. S. Commissioner, Western District of Penna. 


{Endorsed :] Filed in supreme court of Pa. January 31st, 1887 
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71 Certificate. 


STATE OF PENNSYLVANIA, me 
County of Dauphin, cael 


In testimony that the foregoing, contained on pages one to seventy- 
one, inclusive, is a full, true, and correct copy of the record and pro- 
ceedings of the supreme court of Pennsylvania, the highest court of 
law and equity in the State of Pennsylvania, in the case lately de- 
pending therein to No. 15 of the May term, 1886, middle district, 
wherein Walter L. Powell was plaintiff in error and The Common- 
wealth of Pennsylvania was defendant in error, I have hereunto 
subscribed my name and affixed the seal of the said supreme court, 
at Harrisburg, this 29th day of January, A. D. 1887. 

[Seal of the Supreme Court of Pennsylvania, Middle District. 1776.] 
WILLIAM PEARSON, 
Prothonotary of the Middle District of the 
Supreme Court of Pennsylvania. 


Endorsed on cover: Pennsylvania supreme court. No.1359. Wil- 
liam L. Powell, plaintiff in error, vs. The Commonwealth of Penn- 
sylvania. Filed March 16, 1887. 
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Supreme Court of the United States. 


WILLIAM L. POWELL, 
Plaintiff in Error and Defendant Below, 
US. 
THE COMMONWEALTH OF PENNS- 
SYLVANIA, 


Defendant in Error and Plaintiff Below. 
No. 914, OCTOBER TERM, 7887. 


Error to the Supreme Court of the State of Pennsylvania. 


BRIEF OF PLAINTIFF IN ERROR. 


WEISS & GILBERT, 
W. B. RODGERS, 
D. T. WATSON, 


Attorneys for Plaintiff in Error. 
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NupreMme Court Of the United States. 


WM. L. POWELL, 
PLAINTIFF IN Error AND DEFENDANT BELow. 
Vs. 


.THE COMMONWEALTH OF PENNSYLVANIA, 


DEFENDANT IN ERROR AND PLAINTIFF BELOW. 
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No. 914, Ocroper TERM, 1887. 
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ERROR TO THE SUPREME CouRT OF THE STATE OF PENNSYL- 
VANIA. 


STATEMENT OF FACTS, 
(References are to pages of printed Record.) 


Powell the Plaintiff in error was indicted, tried and convicted 
in the Court of Quarter Sessions of Dauphin County, Pennsy]- 
vania, for selling Oleomargarine butter in violation of the provis- 
ions of an Act of the General Assembly of the State of Pennsyl- 
vania, Approved May 21st, 1885, entitled an “Act for the protec- 
tion of the public health and to prevent adulteration of dairy 
products and fraud in the sale thereof,” a copy of which will be 


found in the Appendix. 


The indictment found September 5th, 1885, consisted of two 
counts and charged as follows: (page 4.) 
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(I.) That Powell “did unlawfully sellas an article of food 
“ two cases containing five pounds each of an article designed 
“to take the place of butter produced from pure unadulterated 
“milk, or cream from milk, the said article so sold as afore- 
“said, being an article manufactured out of certain oleaginous 
“ substances and compounds of the same other than that pro- 
“duced from unadulterated milk or cream from milk and said 
“article so sold as aforesaid, being an imitation butter 
“contrary, &c.” 


(11.) That said Powell “did unlawfully have in his posses- 
“ sion with intent to sell the same as anarticle of food, a quan- 
“tity, viz.: one hundred pounds of imitation butter, designed to 
“take the place of butter, produced from pure unadulterated 
“milk or cream from the same, manufactured out of certain 
“ oleaginous substances or compounds of the same other than 
“that produced from milk or cream from the same, con- 
“trary, &.” 


The, Defendant (Powell) pleaded not guilty. On September 
11th, 1885, a jury was sworn and the only evidence offered by the 
Commonwealth was the following: (pages 4, 5.) 


“ Tt is agreed for the purpose of this trial that the Defendant 
“sold tu the prosecuting witness in the city of Harrisburg, 
“July 10th, 1885, as an article of food, two original pack- 
“ages, pro ut, the said packages here produced in Court, con- 
“taining an article manufactured out of oleaginous sub- 
“stances and compounds, other than that produced from 
“unadulterated milk or cream from the same and designed to 
“take the place of butter produced from pure unadulterated 
“ milk or cream ; that said packages were sold and bought 
‘‘as butterine and not as butter produced from pure unadul- 
“terated milk or cream from the same.” 


“It is further agreed that the said Defendant had in his 
“ possession with intent to sell the same as an article of food, 
“one hundred pounds of said article.” 


Siiinad, 
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“Tt is further agreed that the packages so sold to the prose- 
“‘eutor and as now produced in Court, contain twenty-three 
“pounds each and that each package was then and is now 
“marked with the words ‘Oleomargarine Butter’ upon the 
“lid and side of the package in a straight line in Roman 
“ Jetters half an inch long.” | 


The Commonwealth then rested. There was no evidence on its 
part to show any adulteration of a food, product—or any decep- 
tiin or fraud—or that the article sold was not as wholesome as 
beef tea or wheat bread, or the very choicest dairy butter. 


The Defendant below, Plaintitf in error, then offered to prove 
(pages 5 and 6,) as follows: 


That a witness called saw the article sold to the prosecuting 
witness manufactured ; that it was made from pure animal fats ; 
that the process of mannfacture was clean and wholesome ; that 
the article contains the same elements as dairy butter ; that the 
only difference between them is that the manufactured article 
contains a smaller proportion of the fatty substance known 
as butterine ; that this butterine exists in dairy butter in the 
proportion of from three to seven per cent., and in the manu- 
factured article in a smaller proportion and was increased in 
the manufactured article by the introduction of milk and 
cream ; that this having been done the article contains all 
the elements of butter produced from pure unadulterated 
milk or cream from the same except that the percentage of 
butterine is slightly smaller; that the only effect of butter- 
ine is to give flavor to the butter and has nothing to do 
with its wholesomeness ; that the oleaginous substances in the 
manufactured article are substantially identical with those 
produced from milk or cream; that the article sold by the 
Defendant to the prosecuting witness was a wholesome amd 
nutritious article of food and in all respects as wholesome 
and healthful as butter produced from pure unadulterated 
milk or cream from the same. 
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This was objected to as immaterial and irrelevant and was 
excluded. 


The Defendant below then further offered to prove 


That he is engaged in the grocery and provision business 
in the city of Harrisburg, and that the article sold by him 
was part of a large and valuable quantity manufactured 
prior to the 21st of May, 1885, in accordance with the laws of 
this Commonwealth relative to the manufacture and sale of 
said article, and so sold by him ; and that for the manufac- 
ture of said article, large investments were made in the pur- 
chase of suitable real estate, the erection of proper buildings, 
and the purchase of the necessary machinery and ingredients ; 
that in his traffic in the said article the Defendant made large 
profits, and that if the said Defendant should be prevented 
from trafficking in said article the value of his property 
engaged therein would be entirely lost, and he would be 
deprived of the means of livelihood. 


This was also objected to as irrelevant and excluded. 


The Court charged the Jury, (page 7), that “ the commission of 
the offense charged in the indictment is admitted and it is there- 
fore your duty to render a verdict of guilty ”—and the jury so 
found. Judgment was entered on the verdict, and Powell was 
sentenced to pay a fine of one hundred dollars. 


To the judgment of convictivn in the Court of Quarter Sessions, 
a writ of error was sued out from the Supreme Court of Pennsy]- 
vania, and that Court affirmed the judgment of the lower Court. 


The General Assembly of the State of Pennsylvania had passed 
an Act, approved May 24th, 1883, (P. LZ. 43) which was entitled, 
“An Act for the protection of dairymen and to prevent deception 
in sales of butter and cheese.” 


This related to Oleomargarine butter, and required the packages 
to be plainly branded or stamped ‘ Oleomargarine Butter” in 
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Roman letters, one-half inch long, and as the Commonwealt) 
itself proved by the admission on which its case depends th 
“oleomargarine” sold to prosecuting witness, as also that i 
possession of the Defendant, was so stamped. 


An Act had prior thereto been passed, approved May 23, 1878 
(P. L. 87 and 88) entitled “An Act to prevent deception in th 
sale of butter and cheese” which required the stamp to be merel 
of the word “ Oleomargarine.” 


Copiee of each of these Acts will be found in the Appendix. 


The history of Oleomargarine butter is briefly this: One Hiy 
polyte Mége who was a noted scientist in France, tor a number « 
years conducted a series of experiments for the purpose of obtai) 
ing a healthful and cheaper fat for the use of the working peop 
than the poor butter that they were compelled to use, and as a resu 
of such experiment he discovered that the fat of the beef anime 
and the fat from which dairy butter was made, were substantial 
identical, and that an artificial treatment of beef fat produced su 
stantially the same product as dairy butter at very much k 


expense, 


In 1869, a patent was issued to him for his discovery of da 
July 15th, 1869, by France. On October 31st, 1869, Aust: 
granted him a patent for the same thing. In England, on Jt 
17th, 1869, a patent was granted him for the same thing. 
Bavaria, a patent was granted him on April 8th, 1873, for t 
same matter. On December 13th, 1878, he made an applicati 
in the United States for a patent, which was granted, Decem’ 
30th, 1873, and of which there were several re-issues; but t 
patent was held to have expired in April, 1876, by reason of 
of the fact that that was the date of the expiration of the Bavar 


patent. 


See the case of The Commercial Manufactory Consolidated 
al. vs. The Fairbank Canning Company. The Official Gaz 
of the United States Patent Office, Vol. 36, No. 12, page 1473. 


~. 
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Oleomargarine butter is manufactured in the following manner : 
The fleshy fat of the beef is soaked in tepid water for about one 
It is then 
fashed by machinery and heated in water-jacketed caldrons where 
the heat should never exceed 124° Fahrenheit. 


hour, and is then washed and soaked in clear water. 


This heat divides 
the fat into (1) shreds of the membranes which settle at the 
bottom; (2) clear oil which is next, (3) a scum of the emulsion of 
fat and water. This oil is drawn offand kept for from thirty to 
thirty-six hours at a temperature’of 85° Fahrenheit, when a portion 
of the stearine and palmatine crystalizes while the more easily 
fusible components remain as a liquor which is then squeezed out 
by pressure. The oil thus squeezed out in cooling hardens or 
freezes into a semi-solid condition and this constitutes a product 
known as oleomargarine or pearl oil. This oleomargarine is then 
treated the same as butter and is churned with milk and the 
product of the churning is called oleomargarine butter. 


Appleton’s Cyclopedia of Applied Mechanics, ‘Title, Oleomar- 
garine. 
The Library of Universal Knowledge, Title, Oleomargarine. 


The Encyclopedia Britannica, Title, Oleomargarine. 


Report of the Commissioner of Internal Revenue for the fiscal 
year ending June 30th, 1887. 


This is the product which Powell was indicted and punished 
for selling. 


“Butter is an oily unctious substance obtained from milk or 
cream by churning.” ( Webster.) 


The oily substance is from this same animal fat and is 
obtained by the cow elaborating her own fat through her cellulary 
mammary tissues at the temperature of her body. Globules of 
oil are taken from the cow by the extraction of her secretion, 
called milk, and by agitation of the milk these globules of oil are 
extracted from the other component parts of the milk, and after 
being treated as oleomargarine is, produces what is known as butter, 
or to distinguish it, dairy butter. 


S| 
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There are two ways then of producing butter. One is by the 
agitation of the milk and cream in the process of churning as 
above described and the addition of salt, ete., and the product of 
this is commonly known as butter, or dairy butter. 


The other is by treating the animal fat of the beef as herein 
before described and then by the process of churning with milk 
and the addition of salt, ete., the product is produced called 
oleomargarine butter. 


The two products are substantially identical, the difference being 
only that oleomargarine butter contains a smaller proportion of a 
fatty substance known as butterine, but this in no way affects its 
wholesomeness. ‘This butterine in dairy butter exists in proportion 
of from three to seven per cent, while in the manufactured article 
it exists in a slightly smaller proportion. 


Oleomargarine butter is just as wholesome and healthful as 
dairy butter. 


Our offers of evidence (cited swpra) would seem conclusively to 
show in substance the facts hereinbefore given, and if any addi- 
tional authority is wanting we would refer this Court to the En- 
cyclopedias hereinbefore referred to, or to any scientific or stand- 
ard treatise on the question, and especially to the report of the 
Commissioner of Internal Revenue for the year ending June 30, 
1887. 


By an Act approved August 2d, 1886, Congress provided fc1 
the taxation of oleomargarine butter, and the regulation cf its 


manufacture and sale. 
United States Statutes at Large, vol. 24, page 209. 


This Act provides for the appointment of an analytical chemist 
and a microscopist, and with their assistance gives to the Com- 
missioner the power to decide whether any of the ingredients of 
any packages of oleomargarine butter contains matter delet- 
erious to the public health, and in case of doubt, a Board com- 
posed of the Surgeon-General of the Navy, Surgeon-General of 
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the Army, and the Commission of Agriculture, who shall pass 
upon the question, and the decisions of this Board are conclusive. 


The report of the Commissioner of Internal Revenue for the 
year ending June 30th, 1887, shows that for the eight months 
preceding June 30th, 1887, there was sold 21,796,202 pounds of 
oleomargarine butter which paid a tax under this Act. 


To the judgment of the highest Court in the State of Penn- 
sylvania, a writ of error was sued out to this Court, and the 
ground upon which we ask the interference of this Court, is that 
the oleomargarine act under which Powell was convicted and sen- 
tenced is in conflict with the fourteenth (14) amendment to the 
Federal Constitution in so far as it prohibits the manufacture and 
sale, or having for sale of oleomargarine. 


The manner in which the questions to be passed upon by this 
Court are raised is by assigning for error the ruling of the Court 
of Quarter Sessions of Dauphin County, which were affirmed by 
the Supreme Court of Pennsylvania, and especially the ruling$by 
the Supreme Court of Pennsylvania, that the State Act was not 
in conflict with the Federal Constitution. 


ASSIGNMENTS OF ERROR. 


(I.) The trial Court erred in sustaining the objections to 
and overruling an offer of the Defendant below, (now Plaintiff 
in error,) which offer and the objections thereto, and the rul- 
ing of the Court are as follows : 


OFFER. 


The Defendant proposes to prove by Professor Hugo 


Blanck that he saw the article sold to the prosecuting witness 
manufactured ; that it was made frem pure animal fats; that 
the process of manufacture was clean and wholesome; that 
the article contained the same elements as dairy butter; that 
the only difference between them is that the manufactured 
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article contains a smaller proportion of the fatty substance 
known as butterine; that this butterine exists in dairy but- 
ter in the proportion of from three to seven per cent., and in 
the manufactured article in a smaller proportion, and was 
increased in the manufactured article by the introduction of 
milk and cream; that this having been done, the article con- 
tains all the elements of butter produced from pure, unadul- 
terated milk or cream from the same, except that the per- 
centage of butterine is slightly smaller; that the only effect 
of butterine is to give flavor to the butter, and has nothing 
to do with its wholesomeness ; that the oleaginous substances 
in the manufactured article are substantially identical with 
those produced from milk or cream; that the article sold by 
the Defendant to the prosecuting witness was a wholesome and 
nutritious article of food, and in all respects as wholesome and 
healthful as butter produced from pure unadulterated milk or 
cream from the same. 


OBJECTION. 


The District Attorney :— 


We object to the offer as totally immaterial and irrele- 
vant to the issue now being tried. The Defendant is in- 
dicted for the sale, as an article of food, of a certain sub- 
stance prohibited by the Legislature from being sold as such, 
and the Commonwealth has proved, by his own admission, 
that he dia sell, as an article of food, that prohibited article. 
We therefore say that any offer of testimony to show how 
that prohibited article was manufactured ; to show what in- 
gredients enter into the composition ; to show that it is, in 
the opinion of the alleged expert witness now on the stand, 
wholesome as an article of food, is immaterial and irrelevant 
to the issue. The Legislature, sitting to determine what is 
necessary for the protection of the public health, has pro- 
hibited the sale of this article as an article of food, and 
the Commonwealth has shown, as I have already stated, by 
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the Defendant’s own admission, that he did sell the pro- 
hibited article as an article of food.” 


RULING OF THE COURT. 


The Court sustains the objection to the offer, and the evidence is 
excluded pro forma. Exception noted for the Defendant. 


Which ruling cf the Court of Quarter Sessions of Dauphin 
county was affirmed by the Supreme Court of Pennsylvania. 


(II). The trial Court erred in sustaining the objections to 
and overruling an offer of the Defendant in the Court below 
(now Plaintiff in error), which offer and the objection thereto, 
and the ruling of the Court are as follows: 


OFFER. 


The Defendant further offers to prove that he is engaged 
in the grocery and provision business in the city of Harris- 
burg, and that the article sold by him was a part of a large 
and valuable quantity manufactured prior to the 21st of May, 
1885, in accordance with the laws of this Commonwealth rel- 
ative to the manufacture and sale of said article, and so sold 
by him, and that for the manufacture of said article large in- 
vestments were made in the purchase of suitable real estate, 
the erection of proper buildings, and the purchase of the nec- 
essary machinery and ingredients; that in his traffic in the 
said article the Defendant made large profits, and that if the 
said: Defendant should be prevented from trafficking in said 
article the value of his property engaged therein would be 
entirely lost, and he would be deprived of the means of live- 


lihood. 
OBJECTION, 
The District Attorney :— 


“We object to the offer as totally immaterial and irrelevant 
to the issue now being tried. The Defendant is indicted for 
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the sale, as an article of food, of a certain substance prohib- 
ited by the Legislature from being sold as such, and the Com- 
monwealth has proved, by his own admission, that he did 
sell, as an article of food, that prohibited article. We there- 
fore say that any offer of testimony to show how that prohib- 
ited article was manufactured ; to show what ingredients en- 
ter into the composition ; to show that it is, in the opinion of 
the alleged expert witness now on the stand, wholesome as 
an article of food, is immaterial and irrelevant to the issue. 
The Legislature, sitting to determine what is necessary for 
the protection of the public health, has prohibited the sale of 
this article as an article of food, and the Commonwealth has 
shown, as I have already stated, by the Defendant’s own ad- 
mission, that he did sell the prohibited article as an article of 
food.” 


RULING OF THE COURT. 


The Court sustain the objection to the offer and the evi- 
dence is excluded pro forma. Exception noted for the De- 
fendant. 


Which ruling of the Court of Quarter Sessions of Dauphin 
County was affirmed by the Supreme Court of Pennsylvania. 


(III). The trial Court erred in charging the jury as follows: 
Gentlemen of the Jury, as this record now stands, the commission 
of the offense charged in the indictment is admitted, and it is there- 
fore your duty to render a verdict of guilty. 


To this charge the Defendant by his counsel excepts and at his 


request this exception sealed. 
J. N. Stmonton, P. J. [SEA]. 


Which charge of the trial Court was affirmed by the Supreme 
Court of Pennsylvania. 


(IV). The Supreme Court of Pennsylvania erred in not sus- 
taining and in over-ruling the following assignment of error. 
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The Act of Assembly of May 21, 1885, under which this 
indictment was found against the Defendant and sentence 
pronounced, is unconstitutional and void, because it is in con- 
flict with the fourteenth amendment of the Federal Constitu- 
tion, which provides that “No State shall make or enforce 
any law which shal! abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal 
protection of the law. 


(V). The judgment and conviction of the Plaintiff in error by 
the Quarter Sessions of Dauphin County, Pennsylvania, affirmed 
by the Supreme Court of Pennsylvania, deprived the Plaintiff in 
error of his liberty and property without due process of law and 
denied to him the equal protection of the laws. 


(VI). The Supreme Court of Pennsylvania erred in ruling 
and holding as follows, (page 28) : 


ting ° ° We think that the Act of May 21st, 
1885, under which Plaintiff in error was indicted, is not in 
conflict with any provisions of either the State or Federal 
Constitution, and that the General Assembly in enacting the 
law did not transcend the limits of legislative authority.” 


POINTS OF LAW. 


(1.) TheSupreme Court of Pennsylvania affirmed the con- 
stitutionality of the State Act on the ground that the Legisla- 
ture was the sole judge of the limits of the police power and 
that the State Court was powerless to determine whether the 
Act in question had in truth a real and substantial relation to 
the public health, mcrals, peace or good order. 


That we do no injustice to the Supreme Court of Pennsylvania 
in stating this conclusion, we refer to the entire opinion [pages 28 
to 32], and we quote liberally from it. 
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“We cannot try the constitutionality of a Legislative Act 
“by the motives and designs of the law-makers however 
“plainly expressed. If the Act itself is within the scope of 
“their authority it must stand. * * * * 


The Act of May 21st, 1885, is entitled, “ An Act for the 
protection of the public health, and to prevent adulteration 
of dairy products and fraud in the sale thereof.” 


“ Tt cannot be doubted that the General Assembly is in- 
“ vested with full power to legislate for the protection of the 
“ public health or to prevent the adulteration of articles of 
“food as well as imposition or fraud in the sale of said 
“ articles. 


‘“‘ Tn the absence of any constitutional inhibition or limi- 
“ tation, the sovereign power of the State to enact laws for 
“ the public good appears to embrace these subjects of legis- 
“ Jation. But however that may be they are fairly within the 
‘* police powers of the State. . ° id ° 


“ So far as the constitutionality of the act under consider- 
“ation depends on the police power of the State, it may 
“ safely be rested on the principle underlying the cases above 
“ referred to and those that might be cited. The manufac- 
“ ture, sale and keeping with intent to sell may all alike be 
“ prohibited by the Legislature, if in their judgment the pro- 
tection of the public from injury or fraud require it. To 
“ deny the authority of the Legislature to do so is to attack all 
“ that is vital in the police power. To refuse recognition of 
“ the power in a given case because in the judgment of some 
“ the Legislature, though acting within tls proper sphere, may 
“ have mistaken the public necessity for a law prohibitory in 
“its character, is to make the individual judgment superior 
“ to that of the Legislature to which the people in their sov- 
“ ereign capacity have delegated the law-making power. 
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“ The fact that the prohibited substance in a pure state may 
“ be wholesome and not injurious is irrelevant in a judicial 
“inquiry. ' The wholesomeness will not render the act uncon- 
 stitutional. ‘The statute is intended to prevent fraud and 
“ protect the public health by prohibiting the manufacture 
“and sale of substance and compounds which furnish the 
“ temptation to commit the former and which may be injurious 
“ to the latter. As was said by the Supreme Court of Mis- 
“souri in State vs. Addington, 77 Mo. 110, that to render 
“ the law unconstitutional the prohibited articles must be 
“ unwholesome would utterly overthrow the police power 
“ of the State—overthrow every law, the wisdom of which 
could not bear the test of scrutiny. 


“In view of these and other considerations suggested in 
“ the opinion referred to, and also in that of the Court be- 
“ low, we cannot say the act in question is not a valid exer- 
“ cise of the police power of the State. The Legislature was 
“ doubtless satisfied that the manufacture and sale of the pro- 
“ hibited articles were prejudicial to the public good to such 
“ a degree that a remedy was needed ; and we have no right 
“ to say that a penal statute less severe and sweeping in its 
“ terms would have afforded an effective remedy. That isa 
“ legislative and not a judicial question. If it is thought 
“ the Legislature erred in the solution of that question the 
“ proper course is an appeal to them to correct the error, if 


“ any there was.” 


The decision then is rested on the police power of the State, for 
while what is called the sovereign power is hinted at, no stress is 
laid upon it. This police power belongs to the legislative depart- 
ment and the question involved of whether the act as a fact is an 
exercise of the police power—that is, as a fact, touches or concerns 
the public health or morals—is a legislative and not a judicial 
one. 


The proof offered that the article sold instead of its being in 
the least injurious to the individual or the public is nutritious 
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and healthful, is irrelevant. That dealing in it was a harmless, 
profitable occupation amounts to nothing. 


In the case of Walker, et al., vs. Commonwealth of Pennsyl- 
vania, No. 1303, October Term, 1887, of this Court, where the 
same Act was in question, the Supreme Court of Pennsylvania 
says (page 28 of the Record in that case) : 


“ This case is ruled by Powell vs. The Commonwealth, 19 
“ W. N. C. 24, so far as the question of the police power of 
“ the State is concerned we were of opinion then, as we are 
“ now, that the legislature has the power to prohi>it the 
“ manufacture and sale of an article detrimental to the 
‘ public health. Whether oleomargarine was such an article 
‘* was a question of factand one which has been determined 
‘ by the Legislature. We are bound to presume that it was 
‘ done upon sufficient evidence.” 


~ 


Lal 
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It is therefore the law in Pennsylvania that whether or no any 
given act is within the police power of the Slate is one which the 
Judiciary cannot determine but it rests whollv with the Legislature 
to define its own powers in reference thereto, for if the Legislature 
is the body which finally passes on the fact as to whether any 
given substance or thing is “detrimental to the public health,” 
and when once this is decided the Courts are powerless to re- 
examine the question, therefore and necessari/y the Legislature is 
supreme and there is no power anywhere to restrain them. 


There is absolutely nothing then in this case which affirmatively 
shows that the State Act has any real or substantial relation to 
the public health, peace, good order or morals, except that the 
Supreme Court of Pennsylvania said they would presume it had 
because—and only because—the Legislature passed the Act, 
(though we offered asa fact to prove it had not) and the following 
sentence from the opinion of the Court (page 30) : 


“ The Statute is intended to prevent fraud and protect the 
“ public health by prohibiting the manufacture and sale of 
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“ substances and compounds which furnish the temptation to 
“commit the former and which may be injurious to the 


“ latter.” 


(a) “To prevent fraud * * * by prohibiting the 
“ manufacture and sale of substances and compounds which 
“ furnish the temptation to commit the former (fraud).” 


Any business then which “furnishes the temptation” to commit 
fraud may be prohibited according to this. 


If so, as the banking business, all commercial enterprises of all 
kinds, the dairy business—particularly the manufacture and sale 
of bread and all the multiplied food products, and all branches 
of agriculture—do undoubtedly furnish great tempiation to 
commit fraud, the Legislature may of its own motion prohibit 
them all and the citizen of Pennsylvania is as much a slave to the 
Legislature as the lowest peasant is to the Czar of all the Russias 
—he holds his liberty and property at their beck and nod. 


The people of the State said in their Constitution : 


“ That the general great and essential princip!es of liberty 
“and free government may be recognized and wnalterably 
“ established, we declare, 


(1) “ Thatall men are born equally free and independent 
“ and have certain inherent and indefeasible rights, among which 
“are those of enjoying and defending life and liberty, of 
“ acquiring, possessing and protecting property and reputa- 
“tion, and of pursuing their own happiness,” 


And then was added, for the protection of these rights, that 
they 


“ Are excepted out of the general powers of government 
“ and shall forever remain inviolate.” 
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Under this decision, what practical benefit are all these pro- 
visions? By whom are they to be enforced? How is thecitizen 
to be given the benefit of them ? 


(6) “ And which may be injurious to health”—not are— 
“may be.” 


How will the citizen when his liberty is invaded and property 
taken prove it is not injurious to health. It isa faet capable of 
proof. Why may he not then prove it as any other fact? And if 
he once proves, as we offered to do, that it is not injurious to 
health, what becomes of the “ may be.” 


The trial Court said that you could not introduce the proof of 
facts, and upon the finding of a jury one way or another, have the 
constitutionality of the law decided. And yet, the Supreme 
Court bad directly affirmed and sanctioned that very practice. 


Seely vs. City of Pittsburgh, 82 Pa. St., 360. 
Washington Avenue, 69 Pa. St., 352. 
Craig vs. bhiladeiphia, 89 Pa, St., 265. 


(II) Under the settled doctrine of this Court, however, 
whether a State Statute called a Police Law has a real or 
substantial relation to the public health, peace or morals is a 
judicial question and if it is found that it has not, but is an 
invasion of rights secured by the Federal Constitution, this 
Court will declare it void. 


In the Slaughter House case 16, Wa’lace 87, Mr. Justice Field, 
* * * * * * * 


said :— 
“ Under the pretense of prescribing a police regulation the 
“ Staie cannot be permitted to encroach upon any of the just 
“rights of the citizens which the constitution intended to 

“ secure against abridgement.” 


In the same case, page 114, Mr. Justice Bradley said :— 


“ The right of a state to regulate the conduct of its citizens 
“ is undoubtedly a very broad and extensive one, and not to 
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“be lightly restricted. But there are certain fundamental 
“ rights which this right of regulation cannot infringe. It 
“may prescribe the manner of their exercise but it cannot 


“ subvert the rights themselves.” 


In Munn vs. Illinois 94, U 8S. 145, Justices Strong and Field, 


concurred in saying :— 


“ The power of the State over the property of the citizen 
“ under the constitutional guaranty is well defined. * § * 

“ The doctrine that each one must so use his own so as not 
“ to injure his neighbor, sie ulere tuo ut alienum non ledas 
“ is the rule by which every member of society must possess 
“and enjoy his property, * * Except in cases where 
“ property may be destroyed to arrest a conflagration or the 
“ ravages of pestilence, or be taken under the pressure of an 
“immediate and overwhelming necessity to prevent a public 
“calamity the power of the State over che property of the 
“ citizen does not extend beyond such limits.” * * = * 

“ Whatever affects the peace, good order, morals and 
“ health of the community comes within its seope ; and every 
“ one must use and enjoy his property subject to the restrictions 
“ which such legislation imposes. What is termed the police 
“ mower of the State, which from the language often used 
“ respecting iu, one would suppose to be an undefined and 
* irresponsible element in government, can only interfere with 
“ the conduct of individuals in their intercourse with each other, 
“ and in the use of their property, so far as may be required 
to secure these objects.” 


In the very latest case, the Kansas prohibition cases, this Court 


said :— 


“ But by whom, or by what authority, is it to be determined 


“whether the manufacture of particular articles of drink, 


“ either for general use or for persona) use of the maker, will 
“ injuriously affect the public? Power to determine such 


¢é 
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questions, so as to bind all, must exist somewhere; else 
society will be at the merey of the few, who, regarding only 
their own appetites or passions, may be willing to iniperil 
the peace and security of the many provided only they 
are permitted to do as they please. Under our system that 
power is lodged with the legislative branch of the govern- 
ment. It belongs to that department to exert what are 
known as the police powers of the State, and to determine, 
primarily, what measures are appropriate or needful for the 
protection of the public morals, the public health, or the 
public safety. 


“Tt does not at all follow that every statute enacted 
ostensibly for the promotion of these ends, is to be accepted 
as a legitimate exertion of the police powers of the State. 
There are, of necessity, limits beyond which legislation 
cannot rightfully go. While every possible presumption 
is to be indulged in favor of the validity of a statute, 
(Sinking Fund Cases, 99 U. S., 718,) the courts must 
obey the constitution rather than the law-making depart- 
ment of government, and must, upon their own respons- 
ibility, determine whether, in any particular case, these 
limits have been passed. ‘To what purpose,’ it was said 
in Marbury vs. Madison, Cranch, 137, 167, ‘are powers 
limited, and to what purpose is that limitation committed 
to writing, if these limits may, at any time, be passed by 
those intended to the restrained? ‘The distinction between 
a government with limited and unlimited powers is 
abolished, if those limits do not confine the persons on whom 
they are imposed, and if Acts prohibited and Acts allowed 
are of equal obligation.’ ” 

‘The courts are not bound by mere forms, nor are they to 
be misled by mere pretenses. They are at liberty—indeed, 
are under a solemn duty—to look at the substance of things, 
whenever they enter upon the inquiry whether the legis- 
lature has transcended the limits of its authority. 
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P “Tf, therefore, a statute purporting to have been enacted 
“ to protect the public health, the public morals, or the public 
“ safety, has no real or substantial relation to those objects, 
“or is a palpable invasion of rights secured by the fund- 
“ amental law, it is the duty of the courts to so adjudge, and 
“ thereby give effect to the constitution.” 


“ Whatever affects the peace, good order, morals and 
“ health of the community comes within its scope ; and every 
“ one must use and enjoy his property subject to the restric- 
“tion which such legislation imposes. What. is termed the 
“ nolice power of the State, which, from the language often 
“used respecting it, one would suppose to be an undefined and 
“ irresponsible element in government, can only interfere with 
“ the conduct of individuals in thetr intercourse with each 
“ other, and in the use of their »roperty, so far as may be 
“ required to secure these objects.” 


People vs. Marx, 99 New York, 377. 
Tenement House Cigar Case, 98 New York, 98. 


“ As a general proposition, it may be stated, it is in the 
“ province of the law-making power to determine whether 
“the exigencies exist calling into exercise this (police) 
6é , 

power. 


“ What are the subjects of its exercise is clearly a judicial 
“ question.” 


Town of Lakeview vs. Rose Hill Co., 70 Illinois, 191. 


In Cooley’s Constitutional Limitations, 4th ed., page 719, the 
law is stated as follows: 


“The limit of the exercise of the police power in these 
“ cases must be this; the regulations must be in reference to 
“the comfort, safety and welfare of society ; they must not be 
“in conflict with any of the provisions of the charter, and 
“they must not under pretense of regulation take from the 
“corporation any of the essential rights which the charter 
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“confers. In short, they must be police regulations in fact 
“and not amendments of the charter in curtailment or cor- 
‘ porate franchises.” 


In Potter’s Dwarris on Statutes, page 458, the law is thus stated: 


“The limit to the exercise of the police power can only be 
“this: the legislation must have reference to the comfort, the 
“safety or the welfare of society; it must not conflict with 
“the provisions of the constitution.” 


In Austin vs, Murray 16, Pickering 121, 126, the Supreme 
Court of Massachusetts said : 


“ The law will not allow the rights of property to be in- 

raded under the guise of a police regulation for the promo- 
“tion of health, when it is manifest that such is not the ob- 
“ ject and purpose of the regulation.” 


In Watertown vs. Mayo 109, Mass. 315, 319, same Court said: 


“The law will not allow rights of property to be invaded 
“under the guise of a police regulation for the preservation 
‘of health or protection against a threatened nuisance; and 
“when it appears that such is not the real object and pur- 
“ pose of the regulation the Courts will interfere to protect 
“the rights of citizens.” 

That all laws passed by the legislature are subject to review by 
the Courts té determine whether they are within the legislative 
power, and also whether they conflict with any constitutional re- 
strictions. 


See McCullough vs. Maryland 4, Wheaton 316, 421 ; Hepburn 
vs. Griswold 8, Wallace 603 ; Legal Tender Ca ses 12, Wallace 
457 ; Marbury vs. Madison 1st, Cranch 137. 


Aside from decided cases this point of law must be true. 
Suppose that a statute of Pennsylvania gives “A’s” property 
to “B” and Pennsylvania calls it a police law, and such act is 
brought here for review on the ground that it does not fall within ' 
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the police power but is a flagrant violation of the provisions 
of the 14th amendment. Is it a satisfactory answer for this 
Court to have Pennsylvania say, but you cannot institute 
such an inquiry. ‘The General Assembly of our State is the 
ultimate power and if it determines this act to be an exercise 
of the police power and necessary for the public health or 
morals the Courts (in language of the Pennsy! vania Supreme 
Court in the Walker case) “ are bound to presume” such are 
the facts. 


That is, although the 14th amendment prohibited any State 
from denying to any one the equal protection of its law and 
depriving any one of life, liberty, or property without due process 
of law yet these constitutional restrictions really in the end depend 
.on the form or manner of State Legislation. If the State dubs 
the Act attacked a police law and its General Assembly says it is 
to protect the public health or morals, that concludes the question 
and the courts are powerless to examine it. 


This is utterly subversive of the constitutional prohibitions, 
contrary to the time honored judicial decisions that the 
fundamental law is placed in care of the courts and whenever the 
legislative department infringes any of its provisions the judiciary 
will declare such Act void. It is destructive of one of the most 
valuable protections to life, liberty or . property, 


The very purpose of the prohibitions in the 14th amendment 
was to prevent the State passing Acts which would deprive the 
individual of life, liberty or property without due process of law, 
but if each State can itself determine when such Act does or does 
not violate such prohibition, cui bono, the restriction ? 


‘In all other branches of legislative action the courts inquire of 
and test the legality of their acts by the constitution. Why 
should the police power be an exception? Where in any of the 


reserved rights of the people or in any of the constitutional 
provisions is it said that life, liberty and property are all subject 
to any Legislative Act which is called a Police power? 
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To affirm the broad doctrine of the Supreme Court of Penn- 
sylvania is to place a large mass of legislation at the discretion 
of the legislature without any limit and freed from the restraining 
influences of the constitution, and to adopt such a rule for cases 
arising under the 14th amendment would be to render its bene- 
ficient provisions practically worthless. 


(3.) Oleomargarine butter is not injurious to the public 
health, morals or safety, and therefore its manufacture and 
sale cannot be prohibited under the quise of the police laws. 


We have seen under the preceding head that this Court will de- 
termine whether, or not, any given law of the State, including so- 
alled police laws, are in conflict with the Federal Constitution. 
To do this it becomes necessary to determine primarily what the 
police power is, and in what way, if at all, oleomargarine butter 
offends the public health, morals or peace. 


It is admitted that the police power of the State is a general 
supervisory power intended to promote the public health, peace, 
safety and morals.. This Court in the Slaughter House cases 16th 
Wallace 62, defined it as follows: 


‘Unwholesome trades, slaugliter-louse operations offen- 
“sive to the senses, the deposit of powder, the application of 
“ steam-power to propel cars, the building with combustible 
“ materials, and the burial of the dead may, says Chancellor 
“ Kent, be interdicted by law in the midst of dense masses of 
“population on the general and rational principle that every 
“person ought so to use his property as not to injure his 
“neighbors, and that private interests must be made subservi- 
‘ent tothe general interests of the community. This is called 
“the police power; and it is declared by Chief Justice Shaw 
“ that it is much easier to present and realize the existence and 
“sources of it than to mark its boundaries or prescribe the 
“limits of its exercise. This power is and must be, from its 
“very nature, incapable of any very exact definition or Jimi- 
“tation. On it depends the security fcr social order, the 
“health and life of the citizen, the comfort of an existence in 
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“a thickly populated community, the enjoyment of private 
“and social life and the beneficent uses of property. It ex- 
“tends, says another eminent Judge, to the protection of lives, 
“limbs, health, comfort and quiet of all persons and the pro- 
“tection of all property within the State; and persons and 
“property are subjected to all kinds of restraints and bur- 
“ dens in order to secure the general comfort, health and pros- 
“nerity of the State.” 


So in the Beer Company vs. Massachuselts 97 U. S. 33, this 
Court again said : 


“ Whatever difference of opinion may exist as to the ex- 
“tent and boundaries of the police power, and however diffi- 
“cult it may be to render a satisfactory definition of it, there 
“seems to be no doubt that it extends to the protection of 
“the lives, health and property of the citizens and to the pres- 
“ervation of good order and the public morals.” 


The police power springs from and is based upon the doctrine 
or maxim, Sic ulere tuo ut alienum non ledas. 


Cooley’s Caenstitutional Limitations, Star page 574. Fertilizing 
Co. vs. Hyde Park 97 U.S. 667. 


In Munn vs. Illinois, 94 U. 8. 145, Justices Strong and Field 
agreed that : 


“The power of the State over the property of the citizen 
“under the constitutional guaranty is well defined. * * * 
“The doctrine that each one must so use his own, so as not to 
“injure his neighbor—sie ulere tuo ut alienum non laedas— 
“is the rule by which every member of society must possess 
‘‘and enjoy his property. * * * Except in cases where 
“ property may be destroyed to arrest a conflagration or the 
“ravages of pestilence, or be taken under the pressure of an 
“immediate and overwhelming necessity to prevent a public 
“calamity, the power of the State over the property of the 
“citizen does not extend beyond such limits.” * * * 
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It would be useless to multiply citations on this question, and 
if additional authorities are required, reference is made to those 
cited in the cases named, 


As seen it has for its objects the preservation of the public 
health, morals, peace and good order. 


The law of Pennsylvania in question, approved May 21, 1885, 
is entitled “* An Act for the protection of the public health and to 
prevent the adulteration of dairy products and fraud in the sale 


thereof.” 


According to this title the objects of the legislation then are (a) 
to protect the public health, (6) to prevent the adulteration of 
dairy products, (c) fraud in the sale thereof. 


They all relate, however, to the public health, because the dairy 
products are articles of food. 


How utterly useless this act would be in the prevention of 
the adulteration of Oleomargarine butter and fraud in the 
sule thereof, and how utterly misleading its entire title is, 
will be shown hereafter, but for the present it is assumed that it is 
an Act purporting to be in reference to the public health. IRfasa 
fact Oleomargarine butter is injurious to the public health, then 
it does come within the police power. 


Admittedly the manufacture and sale of liquor does affect the 
public health and morals and the safety and good order of society, 
and therefore its regulation and control is admittedly within the 
police power of the State. 


This Court has repeatedly said that it could not affect to be ig- 
norant of the well-known fact that the manufacture and sale of 
liquor does affect the public morals, health and peace. All the 
past and all the present bear abundant proof of that. The rec- 
ords of our Criminal Courts, of our public and private hospitals, 
of our jails and all our reformatory institutions, furnish abundant 
procf of it. Nay more,the public press teems with the saddest of 
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crimes and suicides and heart-rending incidents traced to their source 
in the excessive use of liquor. ; 


This knowledge of its effect crowded in upon you and every de- 
cision affirming that the regulation or prohibition of the traffic was 
within the police power of the several States was based on these 
well-known facts. 


We need only refer to the last decision of this Court in the 
Kansas Prohibition cases, opinion by Mr. Justice Harlan, where 
the cases were reviewed and the doctrine affirmatively stated. 


Just here it may be said, that if this Court took judicial notice 
or informed itself as to liquor, why may it not do likewise as to 
oleomargarine butter ? 


But the manufacture or sale or use of oleomargarine butter 
cannot be classed with liquor. It is separate and apart from it, 
and is as independent of and freed from the reasons which places 
liquor under the police laws, as is the purest and choicest wheat, 
bread and pure water. ‘To demonstrate this the Plaintiff in 
error in this case offered to prove in the Court below (page 5) 
that the article sold to the prosecuting witness was manufactured 
in the presence of the witness on the stand; that it was 
made from pure animal fats; that the process of manufacture 
was clean and wholesome; that the article contains the same 
elements as dairy butter ; that the only difference between them 
is that the manufactured article contains a smaller propor- 
tion of the fatty substance known.as butterine; that this butterine 
exists in dairy butter in the proportion of from three to seven per 
cent., and in the manufactured article in a smaller proportion, and 
was increased in the manufactured article by the introduction of 
milk and cream; that this having been done the article contains 
all the elements of butter produced from pure unadulterated milk 
or cream from the same, except that the percentage of butterine is 
slightly smaller ; that the only effect of butterine is to give flavor 
to the butter and has nothing whatever to do with its wholesome- 
ness ; that the oleaginous substances in the manufactured article 
are substantially identical with those produced from milk or 
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cream ; that the article sold by the Defendant to the prosecuting 
witness was a wholesome and nutritious article of food and in all 
respects as wholesome and healthful as butter produced from pure 
unadulterated milk or cream from the same. 


In the consideration of this case, this Court will assume: this 


proof could have been made.—Scotland vs. Hill, 112 U. S. 186. 


The case of the Commonwealth in the Court below was (page 
5,) merely that the Defendant had sold: 


“An article manufactured out of oleaginous substances and 
compounds other than that produced from unadulterated milk or 
cream from the same, and designed to take the place of butter 
produced from pure unadulterated milk or cream; that the said 
packages were sold and bought as ‘ butterine,’ and not as butter 
produced from pure unadulterated milk or cream from the same.” 


And also that when the packages were sold they were each 
marked “Oleomargarine Butter.” 


There was no evidence of any kind given to show that oleo- 
margarine butter was in any shape, manner or form injurious to 
the public health. There was no evidence of any kind to show 
any fraud practised by the Plaintiff in Error in the sale of the 
oleomargarine butter, but on the contrary, the case of the State 
admitted that the article was bought and sold as oleomargarine 
butter or butterine, and that it was stamped “ Oleomargarine 
Butter.” 


In no shape, manner or form was it shown how oleomargarine 
butter could in any way harm any one, or how making it or 
having it for sale or selling it could injure any one. Especially 
was there an entire absence of proof te even suggest how oleomar- 
garine butter could affect the public health just when and only 
when it was in competition with dairy butter, but was harmless if 
used as a substitute for aught else. 


The Act in question does not say that oleomargarine butter is 
unwholesome, or in any way injurious to the public health, or 


morals, or peace. 
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Its title, “To protect the public health,’ may refer solely to 
the use of impure milk in making dairy butter. 


There is nothing in any way or of any kind to show that 
oleomargarine butter does affect the public health, or peace, or 


good order. 


The fact that oleomargarine butter is most extensively used in 
the country at large and of what it is made and what its in- 
gredients are and whether wholesome or not, would seem to be 
matters of which this Court will inform itself. 


Brown, et al, vs. Piper, 91 U.S., 42. 


The report of the Commissioners of the Internal Revenue for the 
fiscal year, ending June 30, 1887, contains on page CXLIV to 
page CLIII, an extended examination of oleomargarine butter 
from a scientific stand point, and the following is an extract from 
page CLIT :— 


“ The wholesomeness of artificial butter has been affirmed 
“ by eminent chemists and physiologists, both in Europe and 
* in this country, who have devoted attention to this subject, 


“ when it is prepared from carefuliy selected and sweet fat of 


“ healthy animals, and the process conducted in a proper and 


“cleanly manner. (See in this connection the statements of 


“ Dr. C. F. Chandler, of the School of Mines, Columbia 
“ College, New York; Prof. Henry Morton, Stevens 
“ Institute, Hoboken, N. J.; Prof. G. F. Barker, University 
“of Pennsylvania, Philadelphia; Prof. G. C. Caldwell, 
“ Cornell University, Ithaca, N. Y.; Prof. S. W. Johnson, 
“ Sheffield, Scientific School, Yale College, New Haven, 
“Conn.; Dr. J. W. S. Arnold, University Physiological 
“ Laboratory, New York; submitted to the Senate Com- 
“ mittee Agriculture and Forestry, and by Sir F. A. Abel, 


“ Mr. Herbert P. Thomas, Mr. A. H. Allen, President of 


“the Society of Public Analysts; Mr. Otto Hehuer, 
“ Secretary of the Society of Public Analysists; Dr. James 
“ Bell, principal analyzer to the Commissioners of Inland 
“ Revenue, and others before the English Committee.)” 
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The case is then free from all elements of fraud. 


Oleomargarine butter is an article whose use does not injur- 
iously affect the public health, or morals, or peace, or good order. 


It is a healthful, wholesome and nutritious article of food in 
no way injurious to the public health, morals or peace. 


So this record stands. So the Supreme Court of Pennsylvania 
assumed it to be when it said that this faet is irrelevant and 
immaterial. 


So all the Standard Scientific Works will show. 


If oleomargarine butter be such an article ; if it is wholesome 
and pure, and its use does not, in any way, affect the public health, 
may the legislature of the State, under the pretense of the 
police power, prohibit its manufacture, or sale, or possession with 
the intent to sell? 


If it be said the legislature may so interfere, we respectfully 
ask upon what grounds can such an interference be justified ? 
Acts passed under the police power should have some relation 
to the public health, peace, good order, or morals. 


As was said in the Kansas prohibition cases such laws must_ 
have some real and substantial relation to the pudlic health, morals, 
or good order. 


“ A law enacted in the exercise of the police power, must 
“in fact be a police law. If it be a law for the promotion 
“of the public health, it must be a health law having some 
“ relation to the public health.” 


In Re Jacobs 98, N. Y. 112. 


“ But acts which can only be justified on the ground that 
“they are police regulations, must be so clearly necessary to 
“the safety, comfort or well being of society, or so imper- 
“atively required by the public necessity that they must be 
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30 


“taken to be impliedly excepted from the words of the con- 


 stitutional prohibition.” 


2. Kent’s Com. * 340, note 2, (13th ed.) 
State vs. Noyes 47, Maine 189. 
People vs. Jackson and M. P. R. Co. 9, Michigan 307. 


If the legislature pass an Act entitled, “ An Act to protect the 
public health and morals,” and the substance of the Act was to 
give “A’s” property to “B,” could it be pretended that this was a 
lawful exercise of the police power of the State ? 


While it is ‘not denied that the police power is part of 
the legislative functions of the government and that in cases 
falling legitimately within its scope, legislative discretion may 
be exercised as to the reasonable extent of the penalty, it is 
denied that the legislature can bring any given article within the 
police power, inerely by passing an Act of Assembly and saying 
that it does affect the public health, or peace, or good order, or 


morals. 


Primarily all the Acts of the legislature are valid. . The Courts 
so presume. Because of this primarily a police law is valid. But 
this is primae facie only. If from an analysis of the Act or from 
proof offered, or by the Court acquainting itself with the facets, it 
is shown the Act has no real or substantial relation to the 
public health, peace, or morals, it is not a valid exercise of the 


police power. 


If in any definite and satisfactory way, as by an offer as was 
made in this case on a judicial trial, or from information gained 
directly by this Court, it appears that the thing sought to be 
brought within the police power, is not as a fact within it ; that is 
if the legislature pretend to prohibit the sale of an article as 
deleterious to health, when as a fact it is not deleterious to health, 
and this plainly and legitimately appears, and there is even no 
dispnte in reference to it, then it would be the duty of the Courts 


to say that it was riot a legitimate exercise of the police power. 
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As was said by the Court of Appeals of the State of New York 
in the matter of Jacobs 98 New York, page 115:— 


“ When a health law is challenged in the Courts as 


- 
° 


unconstitutional, on the ground that it arbitrarily interferes 


~ 
o 


with personal liberty and private property without due 
“s process of law, the Courts must be able to see that it 
“has in fact some relation to the public health, that the public 
“ health is the end actualiy aimed at, and that it ts appropriate 


. 


a 


and adapted to the end.” 


As this Court in the Kansas prohibition cases, after premising 
that the police power belonged to the legislative department of 


government, said :— 


“ It belonged to that department to exert what are known 
“as the police powers of the State, and to determine primarily 
“ what measures are appropriate or needful for the protection 
“ of the publie morals, the public health or the publie safety. 
” if does not atall jollow thet every statute enacted ostensibly for 
“the promotion of these ends, is to be accepted as a legitimate 
“ exercise of the police powers of the State. There are of neces- 


“ sity limits beyond which legislation cannot rightfully go. 


“ While every pessible presumption is to be indulged in 
“ favor of the validity of a statute (Sinking Fund cases 99, 
“ U.S. 718) the courts must obey the Constitution rather 
“ than the law-making department of government, and must 
‘upon their responsibility determine whether, in any par- 
“ ticular case, these limits have been passed. ‘ To what pur- 
“ pose,’ it was said in Marbury vs. Madison 1, Craneh 137, 
“ 167, are powers limited, and to what purpose is that limi- 
“tation committed to writing if these limits may, at any 
“ time, be passed by those intended to be restrained? The 
“ distinction between government with limited and unlim- 
“ ited powers is abolished, if those limits do not confine the 
“ persons on whom they are imposed, and if acts prohibited 
“ and acts allowed are of equal obligation. The Courts are 
“ not bound by mere form nor are they to be misled by 
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“ mere pretenses. They are at liberty, indeed are under a 
“ solemn duty, to look at the substance of things whenever 
“they enter upon the inquiry whether the legislature has 
“ transcended the limits of its authority. 


*'D, therefore, a statute purporting to have been enacted to 
“ protect ‘the public health, the public morals or the public 
“ safety, has no real or substantia relation to th- se objects, or 
“is a palpable invasion of the rights secured by the funda- 
“ mental law, it becomes the duty of the Courts to so ad- 
“ judge and thereby give effect to the Constitution.” 


It is not intended to deny that the Legislature of the State 
way protect the adulteration of all food products. It may pre- 
vent the adulteration of wheat flour, It may regulate the adul- 
teration of wheat or rye bread, of molasses, sugar, rye, salt, 
pepper and all the articles of food which are used to sustain life. 
So it may regulate the adulteration of oleomargarine butter and 
milk, and undoubtedly it may prohibit the adulteration of milk 
by the introduction of water and we find no fault with the deci- 
sion of the Supreme Court of Massachusetts, (Commonwealth vs. 
Farron, 91, Mass. 489), referred to in the opinion of the Court 
in this case, sustaining an act prohibiting the adulteration of milk 
by the introduction of water. This was purely a case of adulter- 
ation or weakening of a dairy product useful and beneficial to 
human life. But the Supreme Court of Massachusetts did not 
hold that the legislature might prohibit the sale of pure milk or 
pure water. 


It is one thing to regulate the adulteration of an article, or to 
prevent fraud in the manufacture or sale thereof, and quite an- 
other thing to absolutely prohibit the manufacture or sale of the 
article itself, 


Is it possible that the legislature of Pennsylvania, or of any 
other State in the Union, may prohibit the manufacture and sale 
of wheat flour and wheat bread, or rye bread, or dairy butter, o1 
sugar, or cream, or milk, or any of the articles of food which are 
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necessary to sustain human life. May they indeed prohibit the 
sale of water or milk in its pure state ? 


Is not the question answered by the asking of it, that such an 
Act would be depriving the citizen of his liberty and in many 
cases property, and indeed in some cases life, without due pro- 
cess of law. 


But if such a prohibition is unconstitutional as to wheat bread, 
or rye bread, or flour, or any wholesome or nutritious article of 
food which the citizens of the State use, by what mode of reason- 
ing can the constitutionality of an Act such as the one in question 
be sustained when the facts as they now appear to this Court show 
that oleomargarine butter is just as healthful an article of food as 
wheat flour, or bread, or rye, or milk, or dairy butter ? 


If it is not within the police power to prohibit the sale of 
wheat bread and rye bread, milk and cream, and dairy butter, 
etc., how can it be within the police power to prohibit the sale of 
an article equally wholesome ? 


There is not an article of food that we eat that may not be and 
which probably is not, at some time or by some person adulter- 
ated. But because this is so may all honest dealers Le prevented 
from making or selling a pure, honest article because some dis- 


honest ones adulterate ? 


Is the honest baker to lose his occupation and property because 
a dishonest one adulterates bread? If so, truly the law punishes 
the innocent. The many honest suffer for the few dishonest, and 
the baker holds his liberty and property subject to be taken from 
him because—and only because—a man he never knew or helped 
to be dishonest adulterates bread. Surely this cannot be. Fed- 
eral constitutional restrictions are not so futile and useless, 


We invite the fullest investigation as to what oleomargarine 
butter is? Whether it is wholesome, or not. How it is made? 
What its ingredients are? How this Court will do this, is a mat- 
ter within its discretion. 


Brown vs. Piper, 91 U.S., 42. 5 
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We admit to the fullest extent that the police power may pre- 
vent adulterations and may prevent fraud, yet, an examination of 
the Act in this case will show that there is not a syllable in the Act 
in any way calculated to prevent fraud in the sale of or to prevent 
the adulteration of oleomargarine butter. It is simply and solely 
aimed at the extinction of the oleomargarine traffic, and if the 
Act was enforced to its fullest extent it could in no shape, manner 
or form prevent fraud in or prevent the adulteration of oleomar- 
garine. This Court will look at the substance of the Act and 
will not be deceived merely by the pretence in the title. 


We therefore submit, that this Pennsylvania Act which pro- 
hibits the manufacture and sale of oleomargarine is not a valid 
exercise of the police power of the State. 


But if it is not, is itin conflict with any of the provisions of 
the Federal Constitution, and we reply that it is in conflict with 
the 14th amendment to the Federal Constitution, which is as 
follows : 


“ All persons born or naturalized in the United States and 
“ subject to the jurisdiction thereof, are citizens of the United 
“ States, and of the State wherein they reside. No State 
“ shall make or enforce any law which shall abridge the, 
“ privileges or the immunities of the citizens of the United 
“ States; nor shall any State deprive any person of life, 
“ liberty or property without due process of law, nor deny 
“to any person within its jurisdiction the equal protection of 
“ the law.” 


The Act of May 21, 1885, is in conflict with this amendment in 
the following particulars : 


(IV.) In that it denies lo the Plaintiff in Error, a person 
within the jurisdiction of the State of Pennsylvania, the equal 
protection of the laws of the State. 


The title and the first section of the Act of May 21, 1885, are 
as follows : 
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“An Act for the protection of the public health and to 
‘prevent adulteration of dairy products and fraud in the sale 
“ thereof.” 


“SECTION 1. Be it enacted, &c., That no person, firm or 
“corporate body shall’ manufacture out of any oleaginous 
“substances or compounds of the same, other than that pro- 
“duced from unadulterated milk or of cream from the same, 
“any article designed to take the place of butter or cheese pro- 
“duced from pure undulterated milk or of cream from the 
“same, or of any imitation or adulterated butter or cheese; nor 
“shall sell or offer for sale or have in his, her or their posses- 
“sion with intent to sell the same as an article of food.” 


The title of this Act says the Act is 


(A,) To protect the public health, (B) to prevent adulteration 
of dairy products, and (C) fraud in the sale of dairy products. 


The first section contains the legislative prohibition. It denies 
the right of all persons to manufacture or sell, or offer for sale, or 
have in their possession with the intent to sell any article “ man- 
ufactured out of oleaginous substances or compounds of the same 
other than that produced from unadulterated milk or of cream 
from the same any article designed to take the place of butter or 
cheese produced from pure unadulterated milk or of cream from 


the same.” 


It does not prohibit the manufacture or sale of the same olea- 
ginous compounds, provided, such a compound could be used for 
any other purpose than as a substitute for butter or cheese. If the 
compound or oleaginous substance could be used as a substitute for 
meat, or bread, or sugar or coffee, or lard the Act does not prohibit 
its manufacture or sale. 


It prohibits the manufacture or sale when, and only when, in 
the words of the Act it is “ designed to take the place of butter or 
cheese produced from pure unadulterated milk or of eream from 
the same.” : 
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It is legislation which strikes down and prevents the manufac- 
ture and sale of an article which on the market may be used asa 
substitute for another food product. When, and just when, and not 
until, the product Is DESIGNED to take the place of dairy butter 
and to be used as a substitute for it, its manufacture or sale, or 
having in possession with intent to sell becomes a crime and is 
prohibited by the Act. 


This legislation then prohibits all persons engaged in the man- 
ufacture or sale of Oleomargarine butter, from engaging in it, or 
offering the Oleomargarine butter for sale, or selling it as a sub- 
stitute for dairy butter, 


This analysis of the Act seems clearly to demonstrate the fol- 
lowing propositions : 


(A.) That the title of the Act is false and misleading so 
far as this case is concerned, when it says it is to protect the 
public health. 


Oleomargarine butter is a food product. It is or it is not dele- 
terious to the public health as such product. The other food 
product with which it competes and instead of which it is used © 
cannot change the nature or effect upon health of Oleomargarine 
butter. If the manufacture and sale, or having for sale, Oleomar- 
garine butter as a substitute for beef, or lard, or bread, would not 
affect the public health, how is it possible that the purpose for 
which it is offered for sale can determine the question of its health- 
fulness? However sold, or for whatever purpose it is to be used 
by the citizens, it is a food product and intended as an article of : 
food. If it is sold as a substitute for bread or meat, then, accord- 
ing to the Act, it is not illegal or unwhvlesome. If it is sold as a 
substitute for butter, it is illegal and unwholesome. If the Legis- 
lature of the State cannot make black white, nor day night, surely 
it cannot, by mere legislative declaration, effect such a change as 
this. It surely does not protect the public health merely to pre- 
vent the sale of one wholesome article only when it is designed to 
take the place of one other article of food with which it competes. 
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(B.) In no shape or form does the Act prevent the adul- 
teration of Oleomargarine butter. 


It is not aimed against the adulteration of Oleomargarine. 
When in its title it says, the purpose of the Act is, among other 
things, to prevent the adulteration of dairy products, it states that 
which the words of the Act shows to be false so far as Oleomar- 
garine is concerned. 


(C.) Nor does the Act in any way provide means to pre- 
vent fraud in the sale of Oleomargarine. 


When the title of the act says that one of its purposes is to pre- 
vent fraud in the sale thereof, it states again that which the letter of 
the Act proves to be untrue so far as Oleomargarine is concerned, 


In so far as the Act prevents the adulteration of milk or cream 
used in the making of butter we have no contention with it, but 
the fact that the same Act which merely prevents the adulteration 
of dairy butter, absolutely prevents the manufacture or sale of its 
substitute, Oleomargarine butter, points and emphasizes the truth 
of our criticism of the Act. 


Stripped of its pretenses and shown in its nakedness, this Act, 
then, is an Act favoring dairy butter and those engaged in its pro- 
duction and sale, at the expense of Oleomargarine butter and those 
engaged in its manufacture and sale. 


When stated conversely, it is av Act prohibiting the manufac- 
ure and sale of Oleomargarine butter for the purpose of further- 
ing the manufacture and sale of butter produced from milk or 


cream, 
This plainly appears upon the face of the Act. 


It really in truth and in fact has no relation to the public 
health, nor has it any relation to the prevention of fraud in the 
sale of, or the adulteration of Oleomargarine. Its purpose is 
plainly to prevent the sale of Oleomargarine butter because and 
only because the purchaser takes it instead of the dairy butter— 
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else why does the Act say it is only when it is designed to take 
the place of butter its sale is unlawful. There can be no pretense 
that Oleomargarine is unhealthy. The Act does not say it is. 
No proof was offered to show it is. The proof is just to the con- 
trary. 


What does the Fourteenth Amendment mean when it says that 
no State shall deny to any one the equal protection of its laws ? 


In Ex parte, Virginia, 100 U.S. 340, this Court held that 
where a colored man in Virginia was charged with the commission 
of a crime that he was entitled to a jury indifferently selected, or 
chosen without discrimination as to color and thatan Act for the 
enforcement of the law providing for the summoning of the jury 
and excluding therefrom persons of color was in conflict with this 
clause of the Fourteenth Amendment in that it denied to him, 
the prisoner, the equal protection of the law within the Four- 
teenth Amendment. ‘This Court said, (page 347.) 


“ But the Constitutional Amendment was ordained for a 
“purpose. It was to secure equal rights to all persons and 
“to insure to all persons the enjoyment of such rights, power 
“was given to Congress to enforce its provisions by appro- 
“priate legislation.” 


To the same effect see Strauder vs. West Virginia 100 U. iS. 303. 
Virginia vs. Rives 100 U. S. 313. 


Neel vs. Delaware 103 U. S. 307. 


In the Civil Rights cases, 109 U. S., pages 23 and 24, Mr, 
Justice Bradley, delivering the opinion of the Court, said : 


“ Many wrongs may be obnoxious to the prohibitions of 
“the Fourteenth Amendment which are not in any just sense 
“incidents or elements of slavery. Such, for example, would 
“be the taking of private property without due process of 
“Jaw; or allowing persons who have committed certain 
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“ crimes, (horse stealing, for example) to be seized and hung 
“by the Posse Committatus without regular trial; or deny- 
“ing to any person or class of persons the right to pursue 
“any peaceful avocation allowed to others. What 1s called 
“class legislation would belong to this category and would be 
“ obnoxious to the prohibition of the Fourteenth Amendment. 

* * * * * % 


In Yickwo vs. Hopkins 118 U.S. 356, this Court declared that 
an ordinance of the city of San Francisco which was so enforced 
that it discriminated against the subjects of the Emperor of China 
and in favor of the American citizen in carrying on the laundry 
business was in conflict with the Fourteenth Amendment and 
void. In that case on page 367 this Court approvingly cited the 
language already used in the case of Barbier vs. Connoly 112 U. 
S. 27, that the Fourteenth Amendment was: 


‘* Undoubtedly intended not only that there should te no 
arbitrary deprivation of life or liberty, or arbitrary spoli- 
ation of property but that equal protection and secur- 
ity should be given to all under like circumstances in 
“the enjcyment of their personal or civil rights; that all 
‘persons should be equally entitled to pursue their happiness 
acquire and enjoy property ; that they should have like 
‘access to the Courts of the country for the protection of 
‘é 


é 
‘ 
their persons and property, the prevention and redress of 
“wrongs and the enforcement of contracts ; that no impedi- 
“ment should be interposed to the pursuits of any one except as 
“ applied to the same pursuits by others under like cireum- 
“ stances ; that no greater burdens should be laid upon one 
“than are laid upon others in the same calling and condition , 
“and that in the administration of criminal justice no differ- 
“ent or higher punishment should be imposed upon one than 
‘such as is prescribed to all like offenses.” 


It was further said : 


“ Olasa legislation discriminating against some and favor- 
“ing others is prohibited, but legislation which in carrying 
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“out a public purpose is limited in its application if within 
“the sphere of its operation it affects alike all persons simi- 
“larly situated is not within the Amendment.” 


If then this Pennsylvania Act is “class legislation ””—or if it 
substantially denies to those who trafficked in Oleomargarine 
butter the equal protection of the law with those who trafficked in 
dairy butier, it is in conflict with the Fourteenth Amendment. 
What are the facts? There are two ways of making butter : 


Datry BUTTER. _  QOLEOMARGARINE BUTTER. 

Hundreds of citizens were | Hundreds of citizens were 
engaged in its manufacture by | engaged in its manufacture by 
the process hereinbefore de- | the process deseribed, which (1) 
s:ribed, which (1) extracted | took from the beef its fleshy fat 
from the cow her secretion call- | and (2) artificially treated this 
ed milk, and (2) artificially until from it was extracted the 
treated this milk toextractfrom oil which, when (3) treated as 
it the oil which when (3) arti- | the oil extracted from milk 


ficially treated and mixed with | resulted in the product called 
salt, arnatto, ete., resultedinthe | Oleomargarine Butter. It was 
product called Dairy Butter. | substantially the same product 
The choicest product was tocth- | as Dairy Butter, and equally 
some but expensive, and until wholesome, but not so pleasant 
its rival was made and sold it | to the taste as the choicest 
had practically no competition. | brands of Dairy Butter. It 
' was much better than inferior 
grades of Dairy Butter, and was 
_ much cheaper. It was the only 
real competition Dairy Butter 
had. 


As we have seen the State Pennsylvania passed an Act by 
which, (1) it absolutely prohibited the manufacture or sale of 
oleomargarine butter when used or offered as a substitute for 
dairy butter and, (2) it in no way restricted the sale of dairy 
butter, but merely provided against its manufacture from impure 
milk or cream, 
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While the act protected the dealer in dairy butter from compe- 
tition, it wholly prohibited all persons from making or selling 
oleomargarine butter, and this without any reason whatever ex- 
cept as appears from the face of the Act, because it was used as 
a substitute for dairy butter. 


Is not this as decidedly class legislation as Yick Woo’s case. 
Does not the State of Pennsylvania deny to deelers in oleomar- 
garine butter the right it secures to the dealers in dairy butter ? 
Does it not protect and foster the industry of dairy butter, 
and strike down and prohibit the industry of oleomargarine 
butter? Is it not denying to dealers in vleomargarine butter the 
equal protection of the laws with the dealers in dairy butter? It 
is certainly not giving to dealers in oleomargarine butter the pro- 
tection of equal laws? It deprives them of their business and oe- 
cupation, and it does so on the face of the statute itself, because, 
and only because the product dealt in is ‘‘ designed to take the place 


of butter or cheese.” 


The 14th amendment says that a State shall not deny to any 
one the equal protection of its laws. Not merely the “protection,” 
but the “equal” protection. To equally protect “A” with “B,” 
“A” must not be discriminated against. The law which says to 
“B” you may manufacture and sell butter, but must not make it 
from adulterated milk, and which in the same section says to “A” 
you must not manufacture or sell oleomargarine butter in compe- 
tition with dairy butter, does not bear equally on “A” and “B.” It 
strikes down “A” ’s business. It furthers and protects “B”’s, and 
this at “A”’’s expense. This cannot be the equal protection 
spoken of in the constitution. To make it legal some good reason 
affecting the public health must intervene. In this case none does 


so intervene. 


In the construction of the language: “ Nor deny to any person 
within its jurisdiction the equal protection of the laws,” its context 
should not be overlooked. 


The whole paragraph is this :-— 
6 
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“ No State shall make or enforce any law which shal| 
“ abridge the privileges or immunities of the citizens of the 
“ United States, nor shall any State deprive any person of 
“life, liberty, or property, without due process of law, nor 
“ deny to any person within its jurisdiction the equal protec- 


~ 


‘tion of the laws.” 


Now this clause as to equal protection of the laws immediately 
follows the clause protecting life, liberty and property and it is 
connected with it by the disjunctive “ nor” — 

The egual protection is broader than the protection of life, 
liberty, or» property. A man possibly may be denied the equal 
protection of Jaws and yet not in a technical sense be deprived of 
his liberty, or property. 

The denial is of the “laws” of the State. All of them. No 
system of legislation shall be adopted which shall operate or bear 
more harshly on “A” than on “B,” unless indeed “A”’s own 


misconduct causes the difference. 
Merely calling a Jaw which denies the equal protection, “a 
police law” will not relieve it from the condemnation of the 


constitution. 


In Strauder vs. West. Virginia, 100 U. S. 310, this Court 
said :— 


“The 14th amendment makes no attempt to enumerate the 
rights it was designed to protect. It speaks in general terms and 
those are as comprehensive as possible. Its language: is prohibi- 
tory but every prohibition implies the existence of the rights and 
immunities, prominent among which is an immunity from in- 
equality of legal protection, either for life, liberty or property.” 


In Barbier vs. Connoly, 113 U. S., 31: 


“ The 14th amendment in declaring that no State should de- 
prive any one of life, liberty or property without due process of 


43 


law, or deny to any one the equal protection of the law, un- 
doubtedly intended that there should be no deprivation of life or 
liberty, or spoliation of property, but that equal protection should 
be given to all under like circumstances in the enjoyment of their 
personal and civil rights. * * * That no impediment should 
be interposed to the pursuils of any except as applied to similar 
pursuits by others under like cireumstances.” 


In Boyd vs. Uniled States, 116 U. S., 35: 


“The rule is that constitutional provisions for the security of 
. >» 
persons and property shall be liberally construed, 


In the Slaughter House cases, 16th Wallace, on page 97, Mr. 
Justice Field said : 


“That amongst the things which the citizen have of right 
“ «must be placed the right to pursue a lawful employment ina 
“ Jawful manner without other restraint than such as equally 


“ affects all persons,’ ” 


While it is not claimed that technically this Pennsylvania Act 
creates a monopoly, its tendency is toward that and this affords an 
additional reason why it is in conflict with the 14th amendment. 


If it is once admitted that the police power will enable the 
legislature at its option to prohibit the manufacture and sale of v 
harmless, wholesome article of food, when it is designed to take 
the place of another wholesome article of food, it opens wide the 
door to the interference by legislation with commerce and trade 
in order that one industry may flourish at the expense of another. 


Why may not the dealers in oleomargarine butter if they could 
procure sufficient influence, have passed an act to prohibit the 
manufacture and sale of dairy butter; or the dealers in rye bread 
prohibit the making and sale of wheat bread; or the dealers in 
brown bread prohibit the making and sale of white bread ; one 
kind of potatoes, or apples, or grapes, or peaches, or molasses, or 
sugar, or tea, or coffee, or tobacco, et ad infinitum, severally be 
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protected by prohibiting the sale of anything to be used as its 
substitute. 


The eflect of such legislation is to strike at the independence 
and thrift of the individual and to change our theory of govern- 
ment ; the personal liberty of the citizen, and his responsibility to 
himself for his own success in life is weakened, and he becomes a 
member of a paternal government which makes or ruinS him as 
no King or Queen in Europe has dared to do for one hundred 


years. 


It is in conflict with the doctrine of equity before the law and 
is a denial of, equal privileges to all. | 


See the Slaughter House Cases, 16 Wallace 62; Charles River 
Bridge vs. Warren Bridge, 11 Peters, 607 ; Case of the Monopo- 
lies, 11 Report, 84; Cooley’s Principles of Com. Law, page 326; 
Butchers’ Unlon vs. Crescent Clty Co., 111 U. 8. 746, 754, 761. 


Nor should it be overlooked that if it is lawful for the legislature 
to so prohibit the manufacture or sale of any or all harmless food 
products, the further consequence follows, that the articles of food 
which the individual may eat are directly controlled by the State. 
The theory of our government is not paternal, but that the great- 
est freedom consistent with the public good should be given the 
citizen, and yet such legislation seems to greatly limit his freedom 
and only because others may have an exclusive market for a_pe- 


culiar food. 


We submit the Act of May 21st, 1885, most unequally affects 
the Plaintiff in error and others engaged in the manufacture and 
sale of oleomargarine butter for the benefit ot those engaged in 
the manufacture of dairy butter from milk or cream, and there- 
fore is unconstitutional : 


(IV) The Act of May 21st, 1885, is also in conflict with 
the idth amendment, because it deprives Powell, the Plaintiff 
in error, of his liberty without due process of law. 


What is the liberty which the constitutional amendment was 
intended to protect? There is no limitation of it. It is not 


” 
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merely absence of bodily restraint and freedom from incarcera- 
tion, but “liberty” in its most comprehensive sense. 


The primary definition of the word is given by Webster as 
follows: “ The state of a freeman ; ability to do as one pleases.” 
It includes civil and political, and social and personal liberty. 


Blackstone says, vol. 1, page 125: 


“ Civil liberty is that of a member of society and is no other 
than natural liberty so far restrained by human laws (and no 
further) as is necessary and expedient for the general advantage 
of the public.” 


In the case of the Monopolies, 11th Coke, page 4, it was said: 


“ All avocations, as well mechanical as otherwise, which pre- 
vents idleness (the bane of the Commonwealth) and exercises men 
and youth in labor for the maintenance of themselves and of 
their families and for the increase of their substance to serve the 
queen as occasion shall require, are profitable for the Common- 
wealth, and, therefore, the grant to the Plaintiff to have the sole 
making of them (playing cards) is against the common law and 
the benefit and labor of the subject.” 


In Cooley on Constitutional Law, page 225, the author says: 


“ Life and Liberty! ‘These words are used in constitutional 
law as standing for and representing all personal rights whatso- 
ever, except those which are embraced in the idea of property. 
The comprehensive word is “liberty ” and by this is meant not 
merely the freedom to move by unrestraint but such liberty of 
conduct, choice and action as the law gives and protects.” 


And again on page 231 : 


“ The general rule is that every person sui juris, has a right to 
choose his own employment and to so fit his labor to any calling, 
or at his option to hire it out to the service of others, This is 
one of the highest of civil rights and any restrictions that discrim- 
inate against persons or classes are inadmissible.” 


46 


In Story on Constitutional Law, Cooley’s edition, section 19850, 
the author says: 


“The word we employ to comprehend the whole is not, there- 
fore, a mere shield to personal liberty, but to civil liberty, and to 
political liberty also, so far as it has been conferred and possessed. 
It would be absurd, for instance, to say that arbitrary arrests were 
forbidden, but that the freedom of speech, the freedom of relig- 
ious worship, the right of self-defense against unlawful violence, 
the right freely to buy and sell as others may, or the right in the 
public schools found no protection heree * * * * The 
word on the other hand embraces.all our liberties—personal, civil 
and political, None of them are to be taken away except in 
accordance with established principles ; none can be forfeited, ex- 
cept upon the finding of legal cause after due inquiry.” 


In the Slaughter House cases, 16 Wall., 116, Mr. Justice Brad- 
ley said : 


“ The rights to life, liberty and the pursuit of happiness are 
equivalent to the rights of life, liberty and property. * * * 
For the preservation, exercise and enjoyment of these rights the 
individual citizen as a necessity must be left free to adopt such 
calling, profession or trade as may seem to him most conducive to 
that end. Without this right he cannot be a freeman. This 
right to choose one’s calling as an essential part of that liberty 
which it is the object of government to protect and the calling 
when chosen is a man’s property and right. Liberty and pro- 
perty are not protected when these rights are arbitrarily 
assailed.” 


In the same case, page 97, Mr. Justice Field said : 


“That amongst the things which the citizen has of right, 
must be placed the right to pursue a lawful employment 
in a lawful manner, without other restraint than such as 
equally affects all persons.” 


In the Butchers’ Union vs. The Crescent City Company, 111 U. 
S., 761, Justice Bradley, Harlan and Woods agreed that: 
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“The right to follow any of the common occupations of 


life is an inalienable right.” 


Mr. Justice Field, in the same case, page 757, said: “The com- 
mon business and callings of life, the ordinary trades and pursuits 
which are innocuous in themselves and have been followed in all 
communities from time immemorial, must therefore be free in this 


country to allalike upon the same conditions.” 


In Munn vs. Illinois, 94 U. S., 142, Mr. Justice Strong and 
Field held that : 


“By the term ‘liberty,’ as used in the provision, some- 
thing more is meant than mere freedom from physical re- 
straint or the bonds of a prison. It means freedom to go 
where one may choose and to go in such a manner not in- 
consistent with the equal rights of others, as his judgment 
may dictate, for the promotion of his happiness; that is, to 
pursue such callings and avocations as may be most suitable 
to develop his capacities and to give to them their utmost en- 
joyment.” 


The New York Court of Appeals in People rs. Marz, 99 New 
York 386, states : 


“These constitutional safeguards have been so thoroughly 
discussed in recent cases that it would be superfluous to do 
more than refer to the conclusions which have been reached 
bearing upon the question now under consideration. None 
of these propositions is now more firmly established than that 
it is one of the fundamental rights and_ privileges of every 
American citizen to adopt avd follow such lawful industrial 
pursuits not injurious to the community as he may see fit. * 
* * ‘Tne term ‘liberty’ as protected by the Constitution is 
not cramped into a mere freedom from physical restraint of 
the person of the citizen, and incarceration, but is deemed to 
embrace the right of man to be free in the enjoyment ot the 
faculties with which he has been endowed by his Creator, sub- 
ject only to such restraints as are necessary for the common 
welfare.” 
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It will be noticed that this liberty of the citizen is not only his 
right to continue in any trade, occupation or profession he has 
chosen, but also ¢o choose such trade, occupation or profession which 
he prefers. Whenever any given act denies this to him, and does 
so without cause, it deprives him of the liberty of choice, which 
the cases cited show is one of the things which by the 14th 
amendment he cannot be deprived of, except by due process of 
law. 


The liberty, then, of Powell was the choice of his vocation in 
life, and amongst others he choose to purchase and sell oleomar- 
garine butter. It was, ahd is, as we have seen, an article of food. 
It is wholesome and nutritious. ‘The dealing in it injured neither 
the public morals nor the public safety, nor the public health. 


It was a source of profit to him and was a means of livelihood. 


Yet this avocation of Powell’s is absolutely prohibited by the 
quoted Act. It says that no person shall either manufacture 
or sell or have in his or her or their possession with intent to sell 
the same (oleomargarine), if such manufactured product is in- 
tended as a substitute for dairy butter. There is no provision in 
any shape or form in the Act by which the question of the health- 
fulness and wholesomeness of the product and the harmless nature 
of the avocation can be tested. Without any such examination or 
investigation the whole trade is stricken down. 


The offer of proof which the Court below said was irrele- 
vant and immaterial was to show that the trade was wholesome 
and that oleomargarine was as healthful as dairy butter. It is 
obvious that if tliis legislation is sustained Pennsylvania is permit- 
ted to say that persons engaged in the manufacture and sale of 
oleomargarine butter shall no longer continue therein, and this 
notwithstanding the fact that the manufacture and sale of it isa 
peaceful and harmless avocation which Powell, the Plaintiff in 
error, and others were pursuing as a means of obtaining a liveli- 


hood. 
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Without any evidence that the avocation was unhealthful or 
unwholesome, or tended in any way to debauch the public morals 
or endanger the public health or safety, the purchase or sale of oleo- 
margarine is absolutely prohibited when it comes in conflict with 
the sale of dairy butter. Of course this means a total prohibition 
because it is an oily substance used as a substitute for butter. 


It is obvious that this Act deprives Powell of his avocation-or 
calling in life. : 

Is the manner of this deprivation “due process of law 2” 

It would be useless to review all the cases in this Court and else- 
where defining what is due process of law, but we follow the 
intimation of this Court to deal with each particular case as it 
arises, and without attempting a general definition, we state with 
confidence, under the rulings of this Court, the proposition that a 
mere Jegislative reseript such as this, is not due process of law. 
Without providing for any rea/ judicial trial it makes the Courts 
the mere instrument of the legislature by which to inflict penal- 
ties and punishments, because, and only because, the legislature has 
said so, No place is left for judicial discretion ; no opportunity is 
given the accused to show that his liberty and property is 
causelessly taken from him. There is not any provision for the 
observance of the general rules which Courts have established for 
the protection of personal liberty and private property. 


In Murray's Lessee vs. Hoboken Land Company, 18 Howard, 
276, Mr. Justice Curtis, in considering the meaning of these words, 


said : 


“The Constitution contains no description of those pro- 
cesses which it was intended to allow or forbid. It does not 
even declare what principles are to be applied to ascertain 
whether it be due process. It is manifest that it was not left 
to the legislative power to enact any process which might be 
devised. ‘The article is a restraint on the legislative as well 
as on the executive and judical powers of the government, 
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and cannot be so construed as to leave Congress free to make 
. any process ‘due process of law’ by its mere will.” 


In Davidson vs. New Orleans, 96 U. S., page 102, Mr. Justice 
Miller said : 


“Tt is easy to see that when the great Barons of England 
wrung from King Jolin at the point of the sword the conces- 
sion that neither their lives nor their property should be dis- 
posed of by thecrown except as provided by the law of the 
land they meant, by the law of the land, the ancient custom- 
ery laws of the English people, or laws enacted by parliament 
of which these Barons were a controlling element. I¢ was not 
in their minds therefore to protect themselves against the 
enactment of laws by the parliament of England. But when 
in the year of grace 1866, there is placed in the Constitution of 
the United States, a declaration that ‘no State shall deprive 
any person of life, liberty or property without due process of 
law, can a State make anything due process of law which by 
its own legislation it chooses to declure such. ‘To affirm this 
is to hold that the prohibition of the States is of no avail, or 
has no application where the invasion of private rights is 
atfected under the forms of State legislation. * * * 
But apart from the imminent risk of a failure to give any 
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definition which would be at once perspicuous, comprehensive 
and satisfactory, there is wisdom, we think, in the ascertaining 
of the intent of the application of such an important phrase 
in the Federal Constitution by the gradual process of judicial 
inclusion and exclusion as the case presented for decisions 
shall require with the reasoning on which such decisions may 


be founded.” * * * 


In the same case, page 107, Mr. Justice Bradley said : ° 


« ~ * 
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“T think therefore we are entitled under the Fourteenth 
Amendment, not only to see that there is some process of law, 
but ‘due process of law’ provided by the State law, when a 
citizen is deprived of his property ; and that in judging what 
is due process of law, respect must be had to the cause 
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and object of the taking whether under the taxing power, the 
power of eminent domain or the power of assessment for local 
improvements or none of these; and if found to be suitable 
or admissible in the special case, it will be adjudged to be 


‘due process of law.’ ” 


In Hagar vs. The Reclamation District 111, U. S. 707, Mr. 
Justice Field said: 


“It is no doubt wiser, as stated by Mr. Justice Miller in 
Davidson vs. New Orleans to arrive at its meaning by the 
grailual process of judicial inclusion and exe: usion as the 
‘ases presented for decision shall require, with the reasoning 
on which snch decisions may be founded. 


“Tt is sufficient to observe here, that by “due process” is meant 
one which following the forms of law, is appropriate to the case 
and just to the parties to be affected. It must be pursued in 
the ordinary mode prescribed by the law ; it must be adapted to 
the end to be attained; and whenever it is necessary for the pro- 
tection of the parties it must give them an opportuntty to be heard 
respecting the justice of the judgment sought. The clause in 
question means therefore that their can be no proceeding against 
life, liberty, or property which may result in the deprivation of 
either without the observance of those general rules established in 
our system of jurisprudence for the security of private rights.” 


In Hertudo vs. California, 110 U.S. L. 531, Mr. Justice Mat- 
thews says: 


“Due process of law in spite of absolutism of continental 
governments is not alien to that code which survived the 
Roman Empire as the foundation of modern civilization in 
Europe, which has given us that fundamental maxim of distrib- 
utive justice—suum cuique tribuere. ‘There is nothing in the 
Magna Charta rightly construed as a broad charter of public 
right and Jaw which ought to exclude the best ideas of all 
systems and of every age; and as it was the characteristic 
principle of the common law to draw its inspiration from 
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‘ every fountain of justice, we are not to assume that the 
sources of its supply have been exhausted. - On the contrary 
we should expect that the new and various experiences of our 
own situation and system will mould and shape into new and 
not less useful forms. * * * The natural and obvious infer- 
ence is that in the sense of the constitution due process of 
law was not meant or intended to include ea vi termini the 
institution and procedure of a grand jury in the case. The 
conclusion is equally irresistible that when the same phrase 
was employed in the Fourteenth Amendment to restrain the 
action of a State it was used in the same sense and with no 
greater extent and that if in the adoption of that amendment 
it had been part of its purpose to perpetuate the institution 
of the grand jury in all the States it would have embodied as 
did the Fifth Amendment express declarations to that effect. 
Due process of law in the latter refers to that law of the 
land which derives its authority from the legislative powers 
conferred upon it by the Constitution of the United States, 
exercised within the limits therein prescribed and interpreted 
according to the principles of common law. In the Four- 
teenth Amendment by varity of reasoning it refers to that 
law of the land in each State which derives its authority 
from the enumerated and reserved powers of the State 
exerted within the limits of these fundamental principles of 
liberty and justice which allow at best of our civil and polit- 
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ical institutions and the greatest security of which resides in 
the right of the people to make their own laws and alter 
them at their pleasure.” 


In Dartmouth College case, 4th Whea', 510, Mr. Webster’s 
celebrated definition was: 
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“By the law of the land is more clearly identified the 
“ general law, a law which hears before it condemns, which 
“ proceeds upon inquiry and renders judgment only after 
“trial. The meaning is that every citizen shall hold his 
“ Jife, liberty or property or immunities under the protection 
“ of the general rule which governs society. Everything 
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“ which may pass under the form of an enactment is not 
“ therefore to be construed the law of the land.” 


A legislative enactment, therefore, is not in all cases due pro- 
cess of law. 


Admitting the enactment to be under the guise of the police 
power of the State it is not necessarily a police law merely 
because the legislature have said so. If it is not a police law, 
properly speaking ; if it does not in fact legislate in reference to 
the public health, peace, good order or comfort, or safety, but is 
an insidious attack under the guise of such legislation upon the 
rights of a citizen, it cannot be due process of law. If it has no 
real and substantial relation to the public health, but strikes down 
the harmless avocation of one citizen because it comes in competi- 
tion and conflict with that of another, it is a legislative reseript. 


This Act leaves nothing for judicial discretion or investigation. 
The Court is powerless and can only register the legislative 
decree. 


This Court in the Kansas Prohibition cases said : 


“It is said that by the 13th section of the Act of 1885, 
the Legislature, finding a brewery within the State in actual 
operation, without notice, trial or hearing, by the mere exer- 
cise of its arbitrary caprice, declares it to be a common 
nuisance, and there prescribes the consequences which are to 
follow inevitably by judicial mandate required by the statute, 
and involving and permitting the exercise of no judicial dis- 
cretion or judgment; that the brewery being found in opera- 
tion the Court is not to determine whether it is a common 
nuisance, but under the command of the statute is to find it to 
be one; that it is not the liquor made, or the making of it, 
which is thus enacted to be a common nuisance, but the place 
itself, including all the property used in keeping and maintain- 
ing the common nuisance ; that the judge having thus signed 
without inquiry—and it may be contrary to the fact and 
against his own judgment—the edict of the legislature, the 
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Court is commanded to take possession by its officers of the 
place and shut it up; nor is all this destruction of property, 
by legislative edict, to be made as a forfeiture consequent 
upon conviction of any offense, but merely because the leg- 
islature so commands; and it is done by a Court of equity 
without any previous conviction first had, or any trial known 
‘o the law. 


“This, certainly, is a formidable arraignment of the legisla- 
tion of Kansas, and if it were founded upon a just interpre- 
tation of her statutes, the Court would have no difficulty in 
declaring that they could not be enforced without infringing the 
constitutional rights of the citizen.” 


So under the oleomargarine butter statute the Court which tries 
the cause does nothing except one thing—find out if the accused 
made or sold, or had for sale the oleaginous compound as a sub- 
stitute for butter. If that is found the penalty follows, even 
though the Court should be fully satisfied that instead of being in 
the least injurious to the public it was highly beneficial. 


Is this due process of law? A law which hears and _ passes 
before it decides? Are these the general principles of law, a due 
regard for which must be shown when a citizen’s liberty is invad- 
ed? Ifso, what occupation may not be prohibited? The farmer 
who tills the soil ; the mechanic who works at the anvil, or in any 
of the multiplied forms of industrial enterprise ; the merchant who 
engages in trade; the doctor who heals the sick. Indeed, every 
branch of industry, one after the other or all together may be 
stopped. 


- It affords no opportunity for the citizen to show how useful and 
harmless his avocation is. Without a trial, or any investigation, 
which goes to the real merits of the question, he is found guilty 
and punished, and the courts of his State, in answer to his demand 
for his constitutional rights, reply, we are powerless to review this 


Act of the legislature. 
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Without going into details, we repeat that the manufacture 
and sale of oleomargarine was a peaceful occupation, harmless to 
none. 


Prior to the Act, Powell was in the use and enjoyment of such 
occupation. He had fitted himself therefore. It was his liberty 
so todo. The Act of May 21, 1884, prohibited him from engag- 
ing in such occupation. It would be difficult to imagine a more 
thorough deprivation of his calling than is done by this Act. It 
therefore does deprive Powell of his liberty without due process 
of law, and it therefore is in conflict with the provisions of the 14th 


‘ 


amendment to the Federal Constitution. 


(VI.) The Act of May 21st, 1885, is in conflict with the Four- 
teenth Amendment, because it deprives the Plaintiff in error of his 
property without due process of law. 


In two respects, indeed four, Powell was deprived of his prop- 
erty. 


(I.) He offered to prove (page 6) that the oleomargarine butter 
sold by him to the prosecuting witness was part of a large and 
raluable quantity manufactured prior to the 21st of May, 1885, 
in accordance with the laws of this Commonwealth relative to the 
manufacture and sale of said article. 


(I1.) Large investments made in real estate, and suitable build- 
ings and machinery for the manufacture of oleomargarine, which 
would be rendered practically worthless if he should be prevented 
from continuing his business. 


(I1I.) ' Destruction of the business of the purchase and sale of 
oleomargarine from which he had derived large gains and profits. 


(I[V.) The State takes from the Plaintiff in Error $100.00 for 
exercising his legal right in selling oleomargarine butter. This 
deprives him of this $100.00 without due process of law. 


In Bartmeyer vs. Iowa, 18 Wallace 133, when the prohibition 
law of Iowa was considered, this Court said: 
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“ But if it were true, and it was fairly presented to us, that 
the Defendant was the owner of the glass of intoxicating 
liquor which he sold to Hickey at the time that the State 
of Iowa first imposed an absolute prohibition on the sale of 
such liquors, then we concede that two very grave questions 
would arise, namely: 1. Whether this would be a State law 
depriving him of his property without due process of law ; 
and secondly, whether if it were so, it would be so far a vio- 
lation of the Fourteenth Amendment in that regard as would 
‘all for Judicial action by this Court.” 


In the Beer Co. vs. Massachusetts, 97 U. S. 25, it was again 


_ said: 


“We do not mean to say that property actually in exist- 
ence and in which the right of the owner has become vested 
may be taken for the public good without discompensation.”’ 


In the case at bar this question is raised. The identical oleo- 
margarine butter sold to the prosecuting witness was part of a 
quantity made prior to May 21st, 1885, the date of the State Act. 
It was then lawful to manufacture it. 


“The right to manufacture includes the incidental right to 
“ dispose of the liquors manufactured.” 


Beer Co. vs. Massachusetts, }7 U. S. 32. 
“The right of property includes the right to sell.” 
Thurman vs. Elder, 24 New York 384, 385. 


“The exclusive right of using and transferring property 
“follows as a natural consequence from the perception and 
“admission of the right itself.” 


2 Kent’s Com. * page 320—(13th Ed.) 


“The power of alienation of property is a necessary inci- 
“dent to the right of property.” 


2 Kent’s Com. * page 327—(13th Ed.) 
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The person who actually manufactured the oleomargarine but- 
ter had the right then to sell the article so made, and this article, 
became a legitimate one of commerce, which had upon it the seal 


and stamp of legality. 


If the manufacturer had the right to sell, this necessarily im- 


plies the right of some cne else to buy. 


Now the State of Pennsylvania so administered this Act of 
May 2lst, 1885, as to punish the grocer who bought it and who 


then actually sold it to the prosecuting witness, 


It is true that the grocer is not punished because he bought, 
but if he had a right to buy, did not this include a right to sell? 
And if it was lawful for him t» buy, how does it become part of 
the police power to prohibit him from selling the identical thing 
he bonght? How would such a sale injure public health, 


vood order or morals ? 


The property which Powell had in this oleomargarine was Lis 
rights in relation to it, and this included the right tO possess, use, 


enjoy and dispose of it. 


Wynehamer vs. People, 13 New York, 378, 433. 
Storman vs. Elder, 24 New York, 384-5. 
Eaton vs. B. C. and M. R. &., 51 N. Z., 611. 


@ 


1 Blackstone Com. * page 8. 


If the oleomargarine butter was wholesome, harmless and 
in no way injured the public, or Powell’s neighbors, why should 
he be deprived of his right to the use and enjoyment and disposal 
ofit? 

When the Act of May 21st, 1885, prohibited him from selling 
it, und punished him because he did so sell, it deprived him of 
an essential element of property, and as we have before seen the 
mode in which this was done, was not due process of law. 
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This Pennsylvania Act prevents Powell from further using for 
the purpose of the manufacture and sale of oleomargarine butter 
the property which he bought and fitted up, and which is practially 
valuable for those purposes. In so doing it deprived him of one 
of the most cherished rights of property—the using it for such 
purposes as are the most remunerative. We admit that the 
Kansas Prohibition cases substantially rule that such a use may 
be prohibited if its consequences injuriously affect the public health, 
peace or morals. But if we have been successful in showing that 
such use does not so injuriously affect the public health, peace, mor- 
als, or good order, but on the contrary is beneficial to the publie, 
and especially those of limited means—then such deprivation is 
unwarranted and is in conflict with the Fourteenth Amendment. 


Part of Powell’s occupation in life was the manufacture and 
sale of oleomargarine butter. In this occupationhe had a property. 
Like the good will of a business, it might be more or less valua- 
ble—but it was his property. When he is forbidden to continue 
this occupation, and its continuance by any one else is also forbid- 
den, is not this property taken from him? 


In Blackstone’s Commentaries, Vol. 1st, page 138, he says: 


“The third absolute right inherent in every Englishman 
“jis that of property, which consists in the free use, enjoy- 
“ment and disposal of all his acquisitions without any con- 
“trol or diminution save only by the law of the land.” 


In Poimpelly vs. Green Bay Company, 13 Wall. 166, 167, Mr. 
Justice Miller said: 


“There may be such serious interruptions to the common 
and necessary use of property as will be equivalent to a 
taking within the meaning of the constitution.” 


In The People vs. Oiis, 98 N. Y. 48, the Court said : 
“ Depriving an owner of property, of one of its attributes is 
depriving him of his property within the constitutional pro- 
vision.” 
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In Wynehamer vs. The People,13 N. Y., 378, 398, the Court of 
Appeals said : 


“ When a law annihilates the value of property and strips 
it of its attributes by which alone it is distinguished as prop- 
erty, the owner is deprived of it according to the plainest 
interpretation and certainly within the constitutional provis- 
ion intended expressly to shield personal rights from the 


exercise of arbitrary powers.” 


In the matter of the application of Jacobs, 98 N. Y. 105, that 
Court again said, where a law had prohibited the making of cigars 
in tenement houses : 


“ It is therefore plain that this law interferes with the prof- 
itable use of his property by the owner or lessee of a tene- 
ment house who is a cigar maker and trammels him in the 
application of his industry and the disposal of his liberty and 
thus in a strict legitimate sense it arbitrarily deprives him of 
his property and of some portion of his personal liberty. 
The constitutional guarantee that no person shall be deprived 
of his property without due process of law may be violated 
without the physical taking of the property for public or 
private use.” 


In Eaton vs. B. C. & M. R. R., 51 New Hampshire, 511, the 


Supreme Court of that State, said : 


“The term ‘ property,’ although in common parlance fre- 
“quently applied to a tract of land or a chattel in its legal 
“signification ‘means only the rights of the owner in relation 
“to it. ‘Itdenotesa right * * * over a determinate 
“thing. Property is the right of any person to possess, use, 
“enjoy and dispose of athing. * * * ‘The right of in- 
“ definite user (or of using indefinitely) is an essential qual- 
“ity or attribute of absolute property without which abso- 
“lute property can Lave no legal existence. Use is the real 
“side of property * * * From the very nature of these 
“rights of user, * * * It is evident that that cannot be 
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“materially abridged without ipso facto taking the owner’s 
se property.” 


Wood's Railway Law, Section 253. 


In another way Powell will be deprived of bis property if the 
judgment of the Court below is affirmed. The State of Pennsyl- 
vania takes from him one hundred dollars of his money because 
he sold oleomargarine butter as a substitute for dairy butter. It 
is taken from him asa penalty for exercising his constitutional right 
of liberty. Without repeating the argument heretofore made, it did 
this not by due process of law, but by legislative reseript, and 
therefore the Act so administered has deprived him of his prop- 


erty without due process of law. 


(VII.) An examination of the cases and authorities bearing on 


the oleomargarine legislation : 


The Supreme Courts of Missouri and of Pennsylvania have 


sustained such legislation as constitutional. 
State vs. Addington, 77 Missouri, 110. 


The Pennsylvania decision followe that of Missouri in leaving 


the whole matter to the legislature. 
The Missouri Court said, page 117: 


“The position of the Defendant in substance is, that if the 
wholesomeness of the article as one of food, could be estab- 
lished, that thereby the constitutionality of the Act which 
forbids its sale would be overthrown. ‘This is clearly a non 
sequiture. Such a position, if pushed to its logical conclusion, 
would utterly overthrow the exercise of the police power by 
the State; overthrow every law, the wisdom of which would 
not bear the test of scrutiny. Proceeding on such a theory, 
a man arrested for killing game at an unlawful season, might 
appropriately offer to prove that the birds killed were injuri- 
ous to the public or were destructive to crops.” 
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Exactly how the police power would be overthrown by the ju- 
dicial department of the government seeing to it that a law called 
a police law is such in fact and does as a fact have relation to the 
public health, morals or peace, and does not, under the guise of 
the police power, attack and defeat the private rights of personal 
liberty and property, is not quite plain. Just such supervision 
this Court since its foundation has exercised over cases arising with- 
in its jurisdiction, and it is certainly a new doctrine of these latter 
days that a legislature is the final judge of questiors of fact and of 
its own powers, 


It is also a new doctrine that a man has property in the shoot- 
ing of birds, and to decide a case involving constitutional liberty 
aud the protected right of private property by o faulty and per- 
nicious analogy which the Court draws, surely does not lend 
weight to the case as an authority. 


The decision of the Supreme Court of Pennsylvauia and Mis- 
souri were not unanimous. 


In the Missouri case the Chief Justice dissented, and in the 
Pennsylvania case Mr. Justice Gordon filed a dissent printed in 
the record, pages 32, 35, 34. 


A unanimous decision of the Court of Appeals of the State of 
New York held that a statute identical with the Pennsylvania 
Act was unconstitutional. 


People vs. Marz, 99 New York, 377. We quote from itas fol- 


lows: 


“It appears to us quite clear that the object and effect of 
the enactment under consideration were not to supplement 
the existing provisions against fraud and deception by means 
of imitations of dairy butter, but to take a further and bolder 
step, and by absolutely prohibiting the manufacture or sale 
of any article which could be used as a substitute for it, how- 
ever openly and fairly the character of the substitute might 
be avowed and published, to drive the substituted article from 
the market, and protect those engaged in the manufacture of 
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dairy products againat the competition of cheaper substances 
capable of being applied to the same uses, as articles of food. 


“The learned counsel for the respondent frankly meets 
this view, and claims in his points, as he did orally upon the 
argument, that even if it were certain that the sole object of 
the enactment was to protect the dairy industry in this State 
against the substitution of a cheaper article made from cheaper 
materials, this would not be beyond the power of the Legis- 
lature. This, we think, is the real question presented in the 
ease. Conceding that the only limits upon the legislative 
power of the State are those imposed by the State Constitu- 
tion and that of the. United States, we are called upon to de- 
termine whether, or not, those limits are transgressed by an 
enactment of this description. ‘These limitations upon legis- 
lative power are necessarily very general in their terms, but 
are at the same time very comprehensive. ‘The Constitution 
of the State provides (Art. 1, §1) that no member of this State 
shall be disfranchised, or deprived of any of the rights and 
privileges secured to any citizen thereof, unless by the law of 
the land, or the judgment of his peers. Section 6, of article 
1, provides that no person shall be deprived of life, liberty or 
property, without due process of law, and the Fourteenth 
Amendment to the Constitution of the United States provides 
that “no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of life, liberty 
or property, without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laws.” 
These constitutional safeguards have been so thoroughly dis- 
cussed in recent cases that it would be superfluous to do more 
than to refer to the conclusions which have been reached 
bearing upon the question now under consideration. Among 
these no proposition is now more firmly settled than that it is 
one of the fundamental rights and privileges of every Amer- 
ican citizen to adopt and follow such lawful industrial pursuit, 
not injurious to the community, as he may see fit. (Live 
Stock Association vs. The Crescent City, etc., 1 Abb. ( U. 8.) 
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398 ; Slaughter House Cases, 16 Wall, 106; Corfield va. 
Coryell, 4 Washington, D. C. 380; Matter of Jacobs, 98, N. 
Y. 98.) 


“The term ‘ liber y,’ as protected by the constitution, is 
not cramped into a mere freedom from physical restraint of 
the person of the citizen, as by incarceration, but is deemed 
to embrace the right of man to be free in the enjoyment of 
the faculties with which he has been endowed by his Creater, 
subject only to such restraints as are necessary for the com- 
mon welfare. In ihe language of Andrews, J., in Bertholf 
vs. O' Reilly (74 N. Y. 515), “the right to liberty embraces the 
right of man ‘to exercise his faculties and to follow a lawful 
avocation for the support of life,” and as expressed by Earl, 
J., in Jn re Jacobs, “ one may be deprived of his liberty, and 
his constitutional right thereto violated, without the actual 
restraint of his person. Liberty in its broad sense, as under- 
stood in this country, means the right not only of freedom 
from servitude, imprisonment, or restraint, but the right of 
one to use his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful calling, 
and to pursue any lawful trade or avocation.” 


‘Who will have the temerity to say that these constitu- 
tional principles are not violated by an enactment which ab- 
solutely prohibits an important branch of industry for the 
sole reason that it competes with another, and may reduce the 
price of an article of food for the human race. 


“ Measures of this kind are dangerous even to their pro- 
moters. If the argument of the respondent in support of 
the absolute power of the legislature to prohibit one branch 
of industry for the purpose of protecting another with which 
it competes can be sustained, why could not the oleomarga- 
rine manufacturers, should they obtain sufficient power to in- 
fluence or control the legislative councils, prohibit the manu- 
facture or sale of «airy products? Would arguments then 
he found wanting to demonstrate the invalidity under the 
Constitution of such an act? ‘The principle is the same in 
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both cases. The numbers engaged upon each side of the 
controversy cannot influence the question here. Equal rights 
to all are what are intended to be secured by the establish- 
ment of constitutional limits to legislative power, and impar- 


tial tribunals to enforce them,” 


The only other case upon the subject is that of Jn Re Brosna- 
han, 18 Federal Reporter, 62. 

This was a proceeding by a writ of habeas corpus before Justices 
Miller and McCrary sitting at circuit. 


So far as the opinion shows the Court did/pass upon two ques- 
tions now urged before this Court. ‘They are, (1) That the Penn- 
sylvania Act denies to Powell tle equal protection of the laws, 


and (2) deprives him of his liberty. 


The opinion does say that in that case the prisoner was not de- 
prived of his property without due process of law and remanded 
him to the State Court. 

The oleomargarine legislation has caused considerable discus- 
sion lately as to its constitutionality and as to the limits of the 
police power. 

Tiedeman, on the Limitations of the Police Power, treats at 
length of this legislation and holds it unconstitutional. 


D. T. WATSON, 
Attorney for Plaintiff in Error. 
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APPEN DIX. 


For the protection of the public health, and to prevent adulter- 
ation of dairy products and fraud in the sale thereof. 


SecTIon 1. Be it enacted, &c., That no person, firm or corpor- 
ate body shall manufacture out of any oleaginous substance or 
any compound of the same, other than that produced from unadul- 
terated milk or of cream from the same, any article designed to 
take the place of butter or cheese produced from pure unadulter- 
ated milk, or cream from the same, or of any imitation or adulter- 
ated butter or cheese, nor shall sell or offer for sale, or have in his, 
her, or their possession with intent to sell the same as an article of 
food. 

Sec. 2. Every sale of such article or substance, which is pro- 
hibited by the first section of this Act made after this Act shall 
take effect, is hereby declared to be unlawful and void, and no 
action shall be maintained in any of-the Courts in this State to 
recover upon any contract for the sale of any such article or sub- 


stance. 


Sec. 3. Every person, company, firm or corporate body who 
shall manufacture, sell or offer or expose for sale or have in his, 
her or their possession with intent to sell, any substance, the man- 
ufacture and sale of which is prohibited by the first section of this 
Act, shall, for every such offens», forfeit and pay the sum of one 
hundred dollars, which shall be recoverable with costs by any 
person suing in the name of the Commonwealth as debts of like 
amounts are by law recoverable; one-half of which sum, when so 
recovered shall be paid to the proper county treasurer for the use 


of the county in which suit is brought and the other halt to the 
person or persons at whose instance such a suit shall or may 
he commenced and prosecuted to recovery. 


Sec. 4. Every person who violates the provisions of the first 
section of this Act, shall be deemed guilty of a _ misde- 
meanor, and upon conviction, shall be punished by a fine of ° 
not less than one hundred dollars, nor more than three hundred, or 
by imprisonment in the county jail for not less than ten nor more — 
than thirty days, or both, such fine and imprisonment for the 
first offense, and imprisonment for one year for every subsequent 
offense. 


Sec. 5. It shall be the duty of constables of the several 
cities, boroughs, wards and townships of this Commonwealth, to 
make quarterly reports under oath to the Courts of Quarter Ses- 
sions of all violations of any of the provisions of this Act which 
may come or be brought to their notice, and it shall be the duty 
of the judges of said Courts to see that said returns are made 


regularly and faithfully. 


Sec. 6. This Act shall take effect on the first day of July, one 
thousand eight hundred and eighty-five. 


Sec. 7. All Acts or parts of Acts inconsistent with the pro- 
visions of this Act are hereby repealed. 


Approved, the 21st day of May, A. D. 1885. 
Rop’t E, Pattison. 


AN ACT 


For the protection of dairymen and to prevent deception in 
sales of butter and cheese. 


SecTION |. Be it enacted, &c., That every person who shall 
manufacture for sale, or who shall offer or expose for sale, or who 
shall export toa foreign country, by the tub, firkin, box or pack- 
age, or any greater quantity, any article or substance in semblance 


of butter or cheese, not the legitimate product of the dairy, and 
not made exclusively of milk or cream, but into which any oil, 
lard or fat, not produced from milk or cream, enters as a compo- 
nent part, or into which melted butter or any oi! thereof has been 
introduced to take the place of cream, shall distinctly and durably 
stamp, brand or mark upon the side of every cheese, and also upon 
the top and side of every such tub, firkin, box or package of such 
article or substance, the words ‘ oleomargarine butter,” or if con- 
taining cheese, the words .““ imitation cheese” only, where it can be 
plainly seen in Roman letters, which shall be burned in or painted 
thereon with permanent black paint in a straight line, and shall 
not be less than one-half inch in length, and if for export shall 
also invoice the same and clear the same through the custom house 
as “oleomargarine butter,” or if cheese, as“ imitation cheese,” and 
in case of retail sales of such articles or substances in parcels, the 
seller shall, in all cases, sell or offer or expose the same for sale 
from a tub, firkin, box or package stamped, branded or marked, 
as herein stated, and shall also deliver therewith to the purchaser, 
printed label bearing plainly printed words “ oleomargarine but- 
ter,” or if cheese the words “ imitation cheese” only, in Roman 
letters, not less than one-half inch in length, which shall be 
printed in a straight line, and every sale of such article or sub- 
stance, or export of the same, by the tub, firkin, box or package, 
or in any greater quantity ; not so stamped, branded or marked, 
and, if exported, not invoiced and cleared through the custom 
house as “oleomargarine butter,” or if cheese as “ imitation 
cheese,” and every sale of such article or substance at retail in par- 
cels that shall not be sold from a tub, firkin, box or package so 
stamped, branded or marked, or without delivery of a label there- 
with as above stated, is declared to be unlawful and void and no 
action upon any contract shall be maintained in any of the Courts 
of this State to recover upon any contract for the sale of any such 
article or semblance not so stamped, branded, marked, labeled or 
sold. 

Sec. 2. Every person who shall sell, or offer or expose for 


sale, or export to a foreign country, or have in his or her 
possession with intent to sell, by the tub, firkin, box or package, 
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or in any grexter quantity, any of the said article or substance, re- 
quired by the first section of this Act to be stamped, branded, 
marked, and if exported, invoiced and cleared through the custom 
house as “ oleomargarine butter ” or ‘ imitation cheese ” as therein 
stated, that shall not be so stamped, branded, marked, and if ex- 
ported, invoiced according to the provisions of this Act, or in case 
of retail sales in parcels, every person who shall sell, or offer or 
expose for sale any of said articleor substance without selling, of- 
fering or exposing for sale the same froma tub, firkin, box or 
package, stamped, branded or marked as in said first section stated, 
or. without delivery of a label as required by section one of this 
Act, shall for every such offense, forfeit and pay a fine of one hun- 
dred dollars, to be recovered, with costs, in any of the Courts of 
this State having cognizance thereof in an action to be prosecuted 


by any district attorney in the name of the Commonwealth, and 


shall be paid into the county treasury. 


Sec. 3. Every person who shall sell or offer or expose for sale 
or export to a foreign country, or who shall cause or procure to 
be sold, offered or exposed for sale, by the tub, firkin, box or 
package, or in any greater quantity, any article or substance re- 
quired by the first section of this Act to be stamped, branded, 
marked, and if exported, invoiced and cleared as therein stated, 
not so stamped, branded, marked, and if exported, invoiced and 
cleared, or in case of retail sales in parcels, every person who. 
shall sell, or offer or expose for sale, or who shall cause or precure 


to be sold, offered or exposed for sale, any article or substance 


required by the first section of this Act to be sold, offered or -ex- 
posed for such sale from a tub, firkin, box or package stamped, 
branded or marked, and labeled as therein stated contrary to the 
provisions of said section, shall be guilty of a misdemeanor, and 
upon conviction shall be punished. by a fine of not less than fifty 
dollars nor more than two hundred dollars, or by imprisonment 
in the county jail for not less than ten nor more than thirty days, 
or by both such fine and imprisonment for each and every 
offense. 


so ei 
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Sec. 4. All Acts or parts of Acts inconsistent with the pro- 
visions of this Act, are hereby repealed. 


Approved, the 24th day of May, A. D. 1883. 


RoBert E. Parrison. 


AN ACT 
To prevent deception in the sale of butter and cheese. 


Section 1. Be it enacted, &c., That every person who shall 
manufacture for sale or who shall offer or expose for sale, any 
article or substance in semblance of butter or cheese, not the 
legitimate product of the dairy, and not made exclusively of milk 
or cream, but into which the oil or fat of animals not produced 
from milk enters as a component part, or into which melted 
butter or any oil thereof has been introduced to take the place of 
cream, shall conspicuously and durably stamp, brand or mark 
upon every tub, firkin, box or package of such article or sub- 
stance, the word “ oleo-margarin,’”’ in type or letters not less than 
one-half inch; and in case of retail trade of such article or sub- 
stance in parcels, the seller shall in all cases deliver therewith to 
the purchaser a written or printed label, bearing the plainly writ- 
ten or printed word “ oleo-margarin,”’ in type or letters as afore- 
said; and every sale of such article or substance not so stamped, 
branded, marked or labeled, is declared to be unlawful, and no 
action shall be maintained in any of the Courts of this State to 
recover upon any contract for the sale of any such article or sub- 
stance not so stamped, branded, marked or labeled. 


Sec. 2. Every person who shall knowingly sell, or offer to 
sell, or have in his or her possession, with intent to sell, 
contrary to the provisions of this Act, any of the said articles or 
substance required by the first section of this Act, to be stamped, 
marked or labeled, as therein stated, not so stamped, marked, or 
labeled, or in case of retail sale, without delivery of a label 
required by section one of this Act, shall for each such offense, 
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forfeit and pay a fine of one hundred dollars, to be recovered 
with costs in any of the Courts of this State, having cognizance 
thereof, in an action to be prosecuted by the district attorney in 
the name of the people, and the one-half of such recovery shall be 
paid to the informer and the residue shall be applied to the 
support of the poor in the county where such recovery is had. 


Sec. 3. Every person who shall knowingly sell, or offer, or 
expose for sale, or who shall cause or procure to be sold, or 
offered, or exposed for sale, any article or substance required by 
the first section of this Act to be conspicuously and durably 
marked, branded, stamped or labeled, not so marked, branded, 
stamped or labeled, shall be guilty of a misdemeanor, and ou 
trial for such misdemeanor, proof of the sale, or offer, or exposure 
alleged, shall be presumptive evidence of knowledge of the char- 
acter of the article so sold or offered, and that the same was not 
marked, branded, stamped or labeled as required by this Act. 


Approved, the 22d day of May, A. D., 1878. 


J. KF. HARTRANFT. 
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Supreme Court of the United States. | : : 
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Plaintiff in Error, 


VS. 


The Commonwealth of Pennsylvania, 
Defendant in Error. ' 
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Supreme Court of the United States. 


W. L. Powell | 
| October Term, 1887. 
vs. 
No. 914. 
The Commonwealth of Pennsylvania. | 


BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


The General Assembly of the State of Pennsylvania passed 
an act entitled “ An act for the protection of the public health, 
and to prevent adulteration of dairy products and fraud in the 
sale thereof,” which was approved May 2lIst, 1885, and took 
effect July Ist of that year. 

The first section of the act is as follows :— 


SecTION 1. Be it enacted, &c., that no person, firm or corpo- 
rate body shall manufacture out of any oleaginous substance or 
any compound of the same, other than that produced from un- 
adulterated milk, or of cream from the same, any article de- 
signed to take the place of butter or cheese produced from pure 
unadulterated milk, or cream from the same, or of any imitation 
or adulterated butter or cheese, nor shall sell or offer for sale, or 
have in his, her or their possession with intent to sell, the 
same as an article of food. 


Under this act the plaintiff in error was indicted at the Au- 
gust sessions of the Court of Quarter Sessions of the Peace 
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for the county of Dauphin, for violating the act on the 10th of 
July previous, by selling oleomargarine or imitation butter. He 
was duly convicted by a jury. 

Before entering judgment the court heard argument upon a 
motion for a new trial and in arrest of judgment, and after 
full deliberation, discharged the motion and sentenced the defen- 
dant to pay a small fine. 

The case was carried to the Supreme Court of the State on 
the ground that the act under which he was convicted was un- 
constitutional. That tribunal affirmed the decision of the court 
below, declaring the constitutionality of the act. 

Thereupon Powell took out a writ of error from this court. 


> 


The careful and elaborate examinations of the law governing 
this case made by the Court of Quarter Sessions and the Su- 
preme Court of Pennsylvania (see Opinions, Record, pagis 8 
and 28), render it almost needless for us to discuss anew the 
principles upon which its proper decision would appear to rest. 
But simple questions of constitutional law are so easily con- 
fused and made intricate by speculative minds, that courts are 
always indulgent of even unnecessary attempts to restate them 
with a view to clearness of apprehension. 

For the proper apprehension of such questions as the present 
it is important that certain fundamental principles as to the re- 
lation of National to State authority, and of judicial to legisla- 
tive functions under our system of government, be kept in mind. 

The States as such have absolute and unlimited power except 
as they are specifically restrained by the Federal Constitution. 
The proposition is as old as the Constitution itself, that while 
the Federal Government is one of limited powers, the States are 
governments of general powers. They are sovereignties. They 
may do all that belongs to sovereignty, except where they have 
definitely relinquished a portion of it by grants to the Federal 
authority. They may determine and control the acts and occu- 
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pations of their citizens, and declare what shall and what shall 
not be property capable of possession and entitled to protection, 
and it is not possible to gainsay this right upon any grounds 
short of showing a definite relinquishment thereof. When, 
therefore, the validity of any proceeding of a State is in ques- 
tion, it is to be tested by no written grant of enumerated powers, 
but by a consideration of the attributes of sovereiguty as it is 
enjoyed by the State organized with general powers of govern- 
ment. The fundamental maxim of our system is that the peo- 
ple rule, that is to say, the many, as distinguished from the few » 
or the one, determine what shall be the laws for their own guid- 
ance. By the people of course is meant the majority of the 
people whose voice is uttered in popular elections. Upon the 
organization of the State and National systems the people could 
have directed their own absolute powers to be exercised, and 
could have divided and distributed them, in any way they chose. 
They chose to separate them into three distinct divisions. They 
constituted a legislative, an executive and a judicial department 
of government, whose respective functions are familiarly stated 
to be, to make the laws, to execute the laws, and to construe 
the laws. ‘They sought to separate, and they succeeded in sep- 
arating, these functions by broad lines by the very practical 
method of constituting different bodies to exercise them. To 
the legislature they delegated their own absolute power of mak- 
ing laws, which should be rules of command or of prohibition 
according as the end sought might be positive or negative. To 
the executive they delegated their power of, carrying out or 
executing the will of the law-making body. ‘To the judiciary 
they assigned the duty of interpreting the will of that body, and 
in so far, and only in so far, as it assumed powers not legisla- 
tive in their character, of controlling that will by declaring that 
any particular exercise of it was not a law. 

Obviously this division of | owers was intended to be complete, 
exhausting the prerogatives of government. Each department 
was made supreme. The legislature was made the supreme 
levislature. ‘The executive was made the supreme executive. 
The judiciary was made the supreme judiciary. They were 
made absolute departments as such. And that they might 
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be absolute they were made independent of one another. Not 
that they were absolute in the sense of being able permanently 
to perpetuate wrong to the people who created them, for in the 
very act of creation the people preserved final control to them- 
selves by establishing the system of frequent popular elections, 
whereat abuses could be corrected by the selection of proper men 
to correct them. The departments were made absolute in the 
sense that so far as concerned control, direction or correction of 
any particular exercise of a function of one department, there 
was no contemplated possibility of interference by another. 

It is commonly said that it was intended that the department 
of the judiciary should be a check upon the other departments, 
the executive and the legislative. ‘This is true only in the sense 
that the judiciary was authorized by its declarations to prevent 
encroachments by one department upon the province of the 
others. Thus it was given to the judiciary to say that the ex- 
ecutive department could not as such perform a legislative act, 
and that the legislature could not assume executive functions or 
perform a judicial act. It was not intended to authorize the ju- 
diciary to enter the executive or legislative departments, or, what 
would be practically the same thing, to sit in judgment upon 
any act of either of those departments which belonged within 
their respective provinces. For the judiciary to do this would 
be a plain usurpation by it of extra judicial functions, and the 
harmony of the system would at once be destroyed. 

The courts are, therefore, powerless to consider the merits of 
acts of the legislature which are plainly legislative in their char- 
acter, and they are thus powerless, because the very system of 
which the courts themselves are a part, makes the legislature as 
supreme in its department as the judiciary is in its own. These 
considerations apply equally whether the judicial tribunal to 
whom they are addressed belongs to the Federal or to a State sys- 
tem. The limitations of judicial functions respecting legislative 
acts are of the same character under every organized American 
government. 


The act of the Legislature of Pennsylvania in question is di- 
rected against an article, the manufacture and sale of which the 
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legislature found to be detrimental to the health and morals of 
the community. This substance was known as artificial or 
imitation butter, and was made from animal fats and colored with 
a coloring matter to make it resemble butier. The legislature 
had previously endeavored to prevent imposition on the public 
by the enactment of stringent laws regulating sales of the arti- 
cle. Finding those ineffective, in order to properly protect the 
public whose interests it was bound to guard with care, the pres- 
ent law was passed. ? 

The only possible question relating to this law which upon 
the above principles it is possible for courts to consider, is this: 
Is the act fairly and properly a legislative act? If so, there can 
be no basis for judicial inquiry into it. It needs but a glance 
at the act to discover that so far as its scope and intendment are 
concerned it is purely legislative. It is a general law applicable 
to all persons within the Commonwealth. It is wholly without 
arbitrary features. It affects all citizens alike. It is a public 
enactment concerning public interests. It does not attempt to 
take from one individual what is his own and give it to another, 
nor is it judicial in its nature in declaring any particular persons 
or class of persons subject to its restrictions and liable to its 
penalties. Beyond examining the act to see that it is in truth 
such an act, judicial inquiry under our system may not go. 

It is, of course, not possible for the legislature to be directed 
criticised or overruled by the judiciary as to its subjects of leg- 
islation. ‘These are to be determined according to its own dis- 
cretion. The last act of the kind before this court for examination, 
the prohibition liquor law of Kansas, concerned articles of drink. 
The present relates to an article used for food. There is in 
reason no bar or restraint against legislative action on the one 
subject or the other, so long as the lines which separate legisla- 
tive from judicial functions are recognized. And the present 
act, as we have seen, fully recognizes these lines and keeps within 
them. | 

With the force of these conclusions directly against him, the 
plaintiff in error, in the preceding stages of this legislation, has 
sought aid from the Federal and State Constitutions, which he 
has vainly endeavored to array against the legislation in question. 
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From the nature of the present forum the scope of the argument 
he has relied on as based upon these Constitutions becomes very 
limited. The only question which remains at all open is 
whether the Pennsylvania oleomargarine act of 1885, whose pro- 
visions he has so industriously assailed, is in conflict with any 
portion of the Constitution of the United States. All consider- 
ations of the relation of the act to inhibitions of the Constitu- 
tion of the State of Pennsylvania or to abstract standards of 
justice must be considered as already out of the case. 

“Tt is hardly necessary to say,” said this court, in Missouri 
Pacific Railway Co. vs. Humes, 115 U.5., 520, “that the hard- 
ship, impolicy or injustice of State laws is not necessarily an 
objection to their constitutional validity ; and that the remedy 
for evils of that character is to be sought from State legislatures. 
Our jurisdiction cannot be invoked, unless some right claimed 
under the Constitution, laws, or treaties of the United States is 
invaded. ‘This court is not a harbor where refuge can be 
found from every act of ill-advised and oppressive State legis- 


lation.” 


It will be worth while, therefore, for us to examine the argu- 
ment as it seeks to array the Constitution of the United States 
against the oleomargarine act of Pennsylvania now under review. 

The Fourteenth Amendment, it is charged, is violated by the 
act of the General Assembly of Pennsylvaniain question. The 
provision relied upon is the familiar injunction: Nor shall any 
State deprive any person of life, liberty or property without due 
process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. There is alleged to be: 1. A 
deprivation of liberty without due process of law. 2. A depriva- 
tion of property without due process of law. 3. A denial to the 
plaintiff in error of the equal protection of the laws. 

These allegations may be considered in their order. The first 
two of them, it will be observed, staud, in a sense, apart from 
the third. The inhibition against a deprivation of liberty or 
property extends only to the demand that it shall not be done 
without due process of law. On the other hand, the denial of 
the equal protection of the law is absolutely enjoined. 


~- 
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Answers to the questions raised by the above allegations in 
the assignments of error are therefore to be found in the con- 
sideration of two preliminary questions :— 

1. What is meant by “due process of law” ? 

2. What is meant by “equal protection of the laws” ? 


1. WHAT IS MEANT BY “DUE PROCESS OF LAW”? 


“There is abundant evidence,” said Mr. Justice Miller in 
Davidson vs. New Orleans, 96 U. S., 104, and Mr. Justice 
Field in Missouri Pacific Railway Co. vs. Humes, 115 U. S., 
519, speaking of the clause from which the above words are 
taken, “that there exists some strange misconception of the 
scope of this provision as found in the Fourteenth Amendment. 
It would seem * * * that the clause under consideration 
is looked upon as a means of bringing to the test of the decis- 
ion of this court the abstract opinions of every unsuccessful 
litigant ina State court, of the justice of the decision against 
him, and of the merits of the legislation on which such a 
decision may be founded.” 

In accordance with this view, this court, although declining 
to commit itself to any particular definition of “due process of 
law,” preferring to ascertain the intent and application of the 
phrase “by the gradual process of judicial inelusion and ex- 
clnsion,” has uniformly recognized and insisted upon its definite 
limitations and scope, by attention to which, the application or 
want of application of the clause in which it is found to any 
particular case or class of cases, may readily be seen. 

“Due process of law” generally implies and includes aefor, 
yeus, judex, regular allegations, opportunity to answer, and a 
trial according to some settled course of judicial proceeding.” 

Murray’s Lessee vs. Hoboken Land and Improvement 
Company, 18 How., 272, 280. 

“This requirement of the Constitution is met if the trial is 
had according to the settled course of judicial proceedings. 
Due process of law is process due according to the law of the 
land.” 

Walker vs. Sauvinet, 92 U.S., 90, 93. 
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“The better and larger definition of due process of law is 
that it means law in its regular course of administration through 
courts of justice.” 

2 Kent’s Commentaries, 13 ; 
Hurtado vs. California, 110 U.8., 527. 

“It is not possible to hold that a party has, without due 
process of law, been deprived of his property, when, as regards 
the issues affecting it, he has, by the laws of the State, a fair 
trial in a court of justice according to the mode of proceedin 
in such a case.” 

Davidson vs. New Orleans, 96 U.S., 105 ; 
Ex parte Wall, 107 U.5S., 265, 289. 

“Inthe Fourteenth Amendment, due process of law refers 
to that law of the land in each State, which derives its authority 
from the inherent and reserved powers of the State, exerted 
within the limits of those fundamental principles of liberty and 
justice which lie at the base of all civil and political institutions, 
and the greatest security for which resides in the right of the peo- 
ple to make their own laws and alter them at their pleasure.” The 
fundamental principles referred to, within which the States’ 
power must be exercised, exclude arbitrary or despotic legisla- 
tion, acts of local or special application and enforceable without 
judicial process. “ It (the legislative act) must be not a special 
rule for a particular process or a particular case, but in the lan- 
guage of Mr. Webster in his familiar definition, ‘ the general 
law, a law which hears before it condemns, which proceeds upon 
inquiry, and renders judgment only after trial,’ so ‘ that every citi- 
zen shall hold his life, his liberty, property and immunities under 
the protection of the general rules which govern society,’ and thus 
excluding as not due process of law, acts of attainder, bills of pains 
and penalties, acts of confiscation, acts reversing judgments, and 
acts directly transferring one man’s estate to another, legislative 
judgments and decrees, and other similar special, partial and 
arbitrary execution of powers under the forms of legislation.” 

Hurtado vs. California, 110 U.8., 516, 535. 
Missouri Pacific Railway Co. vs. Humes. 

“ By ‘due process’ is meant one which, following the forms 

ot law, is appropriate to the case, and just to the parties to be 
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affected. Jt must be pursued in the ordinary mode prescribed by 
the law ; it must be adapted to the end to be attained ; and wher- 
ever it is necessary for the pvotection of the parties, it must give 
them an opportunity to be heard respecting the justice of the judg- 
ment sought. She clause in question means, therefore, that there 
can be no proceeding against life, liberty or property which may 
result in the deprivation of either, without the observance of 
those general rules established in our system of jurisprudence 
for security of private rights.” 

Hagar vs. Reclamation District, 111 U. S., 701, 708; 

Missouri Pacific Railway Co. vs. Humes. 

These recent expositions by this court of the phrase “ due pro- 
cess of law” accord with that given by the State courts. 

“The terms ‘law of the land’ (or due process of law) are 
now, in their most usual acceptation, regarded as general public 
laws, binding upon all the members of the community, under 
all circumstances, and not partial or private laws, affecting the 
rights of private individuals or classes of individuals.” 

James vs. Reynolds, 2 Tex., 251. 


“ The words, ‘the law of the land,’ have the same origin, and 
are to the same effect as ‘due process of law’ in the Bill of 
Rights in the Constitution of the United States, and it means 
judgment of law in its regular course of administration through 
courts of justice.” 

Fetter vs. Wilt, 46 Pa. St., 457. 

Chief Justice Gibson, in Norman vs. Heist, 5 W. & S., 173, 
defined the phrase “judgment of his peers or the law of the 
land” as a pre-existent rule of conduct declarative of a penalty 
for a prohibited act, not an ex post facto rescript or decree made 
for the occasion, 

See Craig vs. Kline, 65 Pa. St., 413; 
Byers vs. Commonwealth, 42 Pa. St., 89; 
Vanzant vs. Waddell, 2 Yerg., 260. 

It is obvious that, however indefinite from one aspect the 
meaning of the phrase “due process of law” may be, it means 
something else than “natural justice,” “natural right,” the 
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“principles of republican government,” or “the spirit of the 
Constitution,” and this has been repeatedly so decided. 
Metropolitan Board of Excise vs. Barree, 34 N. Y., 657; 
Bertholf vs. O'Reilly, 74 Jd., 509 ; 
Fisher vs. McGirr, 1 Gray, 1 ; 
State vs. Almond, 2 Houst. (Del.), 612; 
Fry vs. State, 63 Ind., 552; 
Winch vs. Tobin, 107 Ill., 212; 
People vs. Gallagher, 4 Mich., 244 ; 
Court of St. Louis County vs. Griswold, 58 Mo., 175; 
State vs. Mugler, 29 Kans., 252, affirmed by this court 
Dec. 5, 1887. 

As early as 1798, a learned justice of this court, Mr. Justice 
Iredell, recognized the distinction, which has been insisted -on 
by the court ever since. He said (Calder vs. Buli, 3 Dall., 399). 
“Tf the legislature of the Union, or the legislature of any mem- 
ber of the Union, shall pass a law within the general scope of 
their constitutional power, the court cannot pronounce it to be 
void merely because it is in their judgment contrary to the prin- 
ciples of natural justice. ‘The ideas of natural justice are regu- 
lated by no fixed standard ; the ablest and the purest men have 
differed on the subject; and all that the court could properly 
say in such an event would be that the legislature, possessed of 
an equal right of opinion, had passed an act which in the 
opinion of the judges was inconsistent with the abstract prin- 
ciples of natural justice.” 

If, therefore, a legislative enactment is a general law appli- 
cable to all persons and all classes, if it is adapted to the end 
to be attained, if it gives to any.particular person affected by it 
opportunity to be heard judicially respecting his amenability 
to its terms, and, if with all these, the forms of legislative and 
judicial procedure are followed respecting it, reason and author- 
ity agree that it is an enactment made by “due process of law.” 


2. WHAT IS MEANT BY “ EQUAL PROTECTION OF THE LAWS” ? 


By this is meant that all persons, or classes of persons, simi- 
larly situated are entitled to the same protection under the law. 
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In Missouri Pacific Railway Co. vs. Humes (supra), the rail- 
road company, on the ground of inequality of protection, ob- 
jected to a State statute which required, under heavy penalties, 
every railroad corporation in the State to erect and maintain 
fences along its tracks. ‘The court answered as foliows: “ The 
statute makes no discrimination against any railroad company 
in its requirements. Each company is subject to the same lia- 
bility and from each the same security, by the erection of fences, 
gates and cattle-guards, is exacted, where its road passes through, 
along, or adjoining enclosed or cultivated fields or unenclosed 
lands. There is no invasion of the rule of equality where all com- 
panies are subjected to the same duties and liabilities wnder simi- 
lar circumstances.” 

In Barbier vs. Connolly, 117 U.S., 27, and Soon Hing vs. 
Crowley, Jd., 703, two statutes which forbade the exercise of the 
business of laundrying during certain hours of the night were 
assailed as unconstitutional, as denying the equal protection of 
the laws. It was objected that there was an unjust discrimina- 
tion in favor of other businesses not subject to the regulation. 
Said the court (page 708): “ There is no force in the objection 
that an unwarrantable discrimination is made against persons 
engaged in the laundry business, because persons in other kinds 
of business are not required to cease from their labors during the 
same hours atnight. * * * ‘The specific regulations for one 
kind of business which may be necessary for the protection of 
the public can never be a just ground of complaint, because 
like restrictions are not imposed upon other business of a differ- 
ent kind, 

“ The discriminations which are open to objection are those where 
persons engaged in the same business are subjected to different re- 
strictions, or are held entitled to different privileges under the same 
conditions. It is only then that the discrimination can be said 
to impair the equal right which all can claim in the enforcement 
of the laws.” 


Having seen the authoritative meaning of the phrases, “ due 
process of law,” and “ equal protection of the laws,” the statute 
before the court may now be examined and the objections to it 
specifically considered. 
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The act, according to its title, had three objects: to protect 
the public health, to prevent adulteration of food products, and 
to prevent fraud upon the public in the sale of the latter. It 
sought to effect its object by forbidding the manufacture of sub- 
stitutes for butter out of any oleaginous substance but certain 
well-recognized articles for making butter, namely, unadulter- 
ated milk and cream ; by forbidding the manufacture of imitation 
or adulterated butter or cheese, and by forbidding the selling, 
offering for sale or having for sale the same as an article of food. 


I. This act did not deprive the plaintiff in error of his liberty 
without due process of law. 


The word “ liberty,” as used in the Federal and State Consti- 
tutions, is not to be understood as synonymous with the natural 
right of the individual as in a state of nature to dispose of his 
person and pursue his own happiness unrestrained by law. 

Liberty is the creature of law, essentially different from that 
authorized licentiousness that trespasses on right. 

Webster’s Works, II., 393. 

“ Civil liberty, the great end of all human society and govern- 
ment, is that state in which each individual has the power to 
pursue his own happiness, according to his own views of his 
interest and the dictates of his conscience, unrestrained, except 
by equal, just and impartial laws. Laws are, therefore, the just 
and necessary limits of natural liberty.” 

1 Sharswood’s Blackstone, page 127, note 8. 

Legal and political literature is full of recognitions of the 
doctrine of governmental restraint of the individual, and of the 
defeasibility by legislative enactment of the individual’s natural 
rights. 7 

It is a matter of every-day observation that the State, by 
operation of its laws, takes the lives of its citizens, deprives them 
of their liberty, directs the disposition and use of their property 
and curtails their pursuit of happiness. The natural right of the 
individual in a state of barbarism to do as he pleases, he has 
willingly modified by his obligation in a state of society to con- 
form to its law. The murderer is hanged or imprisoned, the 
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delinquent or disobedient are fined, and the careless are restrained 
from following the bent of their own desires, through consider- 
ations of the public welfare. The individual may do, not what 
he pleases, but what it is lawful for him to do. To ascertain 
what is unlawful the roll of constitutional legislative enactments 
is to be consulted and their prohibitions respected. What is a 
constitutional enactment is determined only by reading each act 
by the side of the definite restraints on legislation found in the 
Constitution, and applying the tests of constitutionality which 
the adjudicated cases have laid down. 

Much is made in argument of the alleged absolute right of 
choice of occupation. It is said to be one of the fundamental 
rights and privileges of every American citizen to adopt and 
follow such lawful industrial pursuit not injurious to the com- 
munity as he may see fit. Conceding the truth of this as an 
abstract proposition, the question remains to be answered, what 
is a lawful industrial pursuit not injurious to the community, 
within the purview of the proposition? A lawful occupation is 
certainly not one which the legislature, in the exercise of the 
State’s sovereign power, declares shall be unlawful. 

Who is to declare as between the legislature and the judiciary, 
what is a pursuit ijurious or nol injurious to the community ? 
Unless, in the particular instance where the claim is asserted, all 
our instincts and experiences agree that the declaration on its 
face is false, it is for the legislature so to declare. For there is 
nothing in our system of government, Federal or State, that 
makes the judiciary competent to judge of the truth of a fact 
asserted by the legislature, unless the particular statement of fact 
is contrary to all human experience. The people of the State 
are sovereign as concerns their own internal affairs, and the leg- 
islative voice is the people’s voice by representation. 

The Parliament of England possesses almost absolute power. 
Its power and jurisdiction, as was said by Sir Edward Coke, is 
so transcendent and absolute that it cannot be confined, either 
for persons or causes, within any bounds. 

4 Inst. 36. 1 Blackst. Com., 160. 

‘This being the highest and greatest court, over which none 

other can have jurisdiction in the kingdom, if by any means a 
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misgovernment should fall upon it the subjects of this kingdom 
are left without all.manner of remedy.” 
Sir Matthew Hale, quoted by Blackstone, 1 Com., 160. 

And the American legislatures possess the absolute legislative 
powers of the British Parliament, without possessing its execu- 
tive and judicial functions. 

Cooley’s Constitutional Limitations, 86-92. 

“The governments of the States possess all the powers of the 
Parliament of England, except such as have been delegated to 
the United States or reserved by the people. The reservations 
by the people are shown in the prohibitions of the constitutions.” 

Chief Justice Waite in Munn vs. Illinois, 94 U. S., 113, 
| 24. 

“It has never been questioned,” said Chief Justice Redfield, 
of Vermont, “that the American legislatures have the same 
unlimited power in regard to legislation which resides in the 
British Parliament, except where they are restrained by written 
constitutions.” 

Thorpe vs. Rut. & Burl. R. R. Co., 27 Vt., 140. 

“Tn the different States the legislature certainly has the right, 
as a general rule, to do all that seems necessary for the common 
welfare and is not specifically prohibited.” 

Lieber’s Civil Liberty and Self-Government, page 161. 

Cooley, in his “Constitutional Limitations,” page 87, says: 
“In creating a legislative department and conferring upon it 
the legislative power the people must be understood to have 
conferred the full and complete power as it rests in and may be 
exercised by the sovereign power of any country, subject only 
to such restrictions as they may have seen fit to impose, and to 
the limitations which are contained in the Constitution of the 
United States. The legislative department is not made a special 
agency for the exercise of specifically defined legislative powers, 
but is intrusted with the general authority to make laws at dis- 
erction.” See also Sharpless vs. Mayor, 21 Pa. St., 147. 

Said Mr. Webster :— : 

“ All that is necessary here is that the will of the people 
should be ascertained by some rule of proceeding prescribed by 
previous law. But when ascertained, that will is as sovereign 
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as the will of a despotic prince or the Czar of Muscovy, or the 
Emperor of Austria himself, though not quite so easily made 
known.” 

Webster’s Works, VI., 227. 

In this view what becomes of the plaintiff in error’s liberty of 
choice of occupation? It becomes reduced to a right to choose 
such occupations as the State in its sovereign power may not 
have declared to be unlawful. The right of a State to declare 
that certain occupations are unlawful because inimical to the 
public welfare would seem scarcely to be a subject for debate. 

“Tt is the undoubted and reserved power of every State here 
as a political body to decide * * * who shall compose its 
population, who become its residents, who its citizens, who en- 
joy the privileges of its laws and be entitled to their protection 
and tavor, and what kind of property and business it will tolerate 
and protect.” 

Mr. Justice Woodbury in License Cases, 5 How., 629. 

If the State is sovereign in any just sense, it would seem to 
follow that it may do this even without giving a reason for its 
action. The legislature, as the exponent of the people’s will, 
will be presumed to have a reason for their action in its public 
utility. But it is not for the court to inquire into the nature of 
this public utility. In the States’ prohibition of the exercise of 
employments, it will always happen that the liberty of individ- 
uals to pursue callings of their own selection is interfered with. 
But that is no serious objection to the exercise of the legisla- 
ture’s power of prohibition, because, if it exists, it must exist 
with all its incidents and inconveniences to particular persons. 

It is notorious that it is not lawful for every person to practice 
medicine or law, or engage in certain other businesses, because 
the legislature has prescribed certain conditions which must first 
be fulfilled. It could not be held that a legislative act was un- 
constitutional, even if it increased the restrictions on the exercise 
of certain employments until it practically prevented their exer- 
cise by the community, for the reason that the legislature has 
not been denied the power to enact such a law. It may be con- 
ceded that a law arbitrarily made, affecting vested rights of 
property or privilege, would be open to constitutional objections. 
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_ But not so a law expressive of legislative sovereignty to the ut- 


most, which applies to future conditions and acquisitions. 
“There are high authorities for saying there is in every govern- 
ment somewhere an absolute and despotic power.” 

Braddee vs. Brownfield, 2 W. & S., 285. 

“The legislature may enjoin, permit, forbid, and prevent ; 
they may declare new crimes; they may command what is right, 
and prohibit what is wrong.” 

Calder vs. Bull, 3 Dall., 388. 

A wrong is as much a wrong, if in the class of mala prohibita, 

as if it were a malum in se. 


‘ The only practical restraint upon the deprivation of the citizen’s 
liberty by the State that need be considered, therefore, is the in- 
junction that it shall not be done without due process of law. 
We have seen what is due process of law. It will hardly be 
questioned that the act under consideration is a general law, ap- 
plicable to all persons in the Commonwealth, that it was passed 
regularly and in due form by the legislature, and that the plain- 
tiff in error was convicted under its provisions, after a fair trial 
in a court of justice. The only possible open questions are, 
therefore, whether the end sought to be attained by it is legiti- 
mate, and whether it is adapted to that end. ‘The end sought, 
as gathered from the title of the act, is to protect the public 
health, to prevent the adulteration of a food product, and to 
prevent fraud. And the purpose of a law is presumed to be 
what the legislature declares it to be. The court cannot impute 
to the legislature any other but public motives for their acts. 

Sunbury & Erie R. R. Co. vs. Cooper, 33 Pa. St., 278 ; 
People vs. Draper, 15 N. Y., 545; 
Cooley’s Constitutional Limitations, star page 187. 

“The rule is general, with reference to the enactments of all 
legislative bodies, that the court cannot inquire into the motives 
of the legislators in passing them, except as they may be dis- 
closed on the face of the acts, or inferrible from their operation, 
considered with reference to the condition of the country and 
existing legislation.” 

Soon Hing vs. Crowley, 113 U.S., 710; 
License Cases, 5 Howard, 583. 
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Surely an end, such as that disclosed by the title of the act, is 
not only legitimate, but to secure it is a part of the very primary 
functions of the State. 

The condition of existing legislation on the subject at the time 
of the passage of the act, taken in connection with the sales of 
the article legislated against, shows the genuine need for the 
act, and permits the presumption of the honest motives of the 
legislature in passing it. Previous acts had been passed, and 
were in force at the time, regulating the sale of oleomargarine, 
but it was notorious that the legislation in force was ineffective 
to prevent the fraud on the public, caused by selling the article 
for what it was not, to say nothing of the injury to health from 
the unwilling consumption of the product by deceived buyers, 
and the adulteration of genuine butter. 

See act of May 22d, 1878, Laws of Penna. page 87 ; 
Act of June 10th, 1881, Laws of Penna. page 116 ; 
Act of May 2:ith, 1883, Laws of Penna. page 43. 

If it is for the judiciary further to inquire into the purpose of 
the act in question, it may be said that the fact that oleomargarine, 
in the judicial knowledge, as well as in the legislature’s infor- 
mation, can without detection be made from impure animal fats, 
which must be unhealthy, is conclusive as to the possibility of 
the product being unhealthy, and vindicates as a health law the 
act prohibiting it. 

The circumstances that in the judicial knowledge, as well as 
in the information of the legislature, dairy butter can be and ig 
sometimes actually mixed with the imitation article in. the pro- 
cess of manufacture, would seem to show that the legislative 
assumption of adulteration of dairy products in the manufac- 
ture could, by possibility at least, be well founded. 

The fact that oleomargarine is or can be readily sold for what it 
is not, dairy butter, and that its very appearance and flavor were 
given to it to perfect the resemblance thereto, stamps it as a 
convenient instrument of fraud, and warrants the legislative 
effort to suppress it. 

There was no evidence before the courts of Pennsylvania that 
there was anything else than a public purpose to be served in 
the passage of the act. 
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It need not be stated that if the purpose or end sought by the 
act was legitimate the method selected was adapted to the end. 
The argument of the plaintiff in error concedes that the act was 
only too well adapted to the end sought ; namely, the total sup- 
pression of the manufacture and sale of oleomargarine. Under 
this head, the question resolves itself down, therefore, to the 
proposition whether a State legislature, when it discovers that a 
proposed new manufacture which is not necessary to the people, 
is actually harmful in many ways, can suppress it by appropriate 
legislation. ‘To this it would seem there can be but one answer 
so long as it remains the law of this court, that each State is 
entitled to say for itself, what kind of business it will tolerate and 
protect in its midst. 


II. The act did not deprive the plaintiff in error of his property 
without due process of law. 


We are fortunate upon this point in having a number of ex- 
pressions of opinion from thisand other courts, as to what is and 
what is not a deprivation of property without due process of law. 
Said the court of last resort of Lllinois in its opinion in Munn 
vs. People, 69 LIl., 80 (affirmed by this court in Munn vs. Ili- 
nois, 94 U.S., 113): “ No one is deprived of his property within 
the meaning of the constitutional inhibition, so long as he retains 
us title and possession. 

No prohibitory law is passed affecting commercial or man- 
ufacturing interests without incidentally impairing the value of 
property. But this incidental injury is not a taking in the sense 
of the Constitution. If the public safety or the public morals 
require the discontinuance of any manufacture or traffic, the 
hand of the legislature cannot be stayed by any incidental incon- 
venience which individuals or corporations may suffer. 

Beer Co. vs. Massachusetts, 97 U. S., 25-32. 

The reduction in value of buildings, machinery, and other 
appliances adapted for the manufacture of an inhibited article, 
consequent upon the passage of the prohibitory act, is therefore 
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not a taking of them, so long as the title remains in the owner 
and there is any value in it left to him. Id. 

Weil vs. Calhoun, 25 Fed. Rep., 865, 872 ; 

Bartemeyer vs. lowa, 18 Wall., 129. 

The incidental impairment in value of property consequent 
upon the enactment of a valid public law is unfortunate, but, as 
was observed by a learned judge, it is one of the risks that every 
man takes in entering a business or making an investment, and 
he cannot complain. 

The recent “milk” cases illustrate the extent to which prop- 
erty may be deprived of value by the State without infringing 
the constitutional inhibitions. 

In State vs. Smyth, 14 R. I., 100, it was decided that a law 
establishing an arbitrary standard of purity for milk, below 
which it could not be sold, was not unconstitutional. It was 
objected that if the natural milk of cows happened to be very 
thin and below the standard, the deprivation of the sale of such 
milk was an unjust discrimination against the owner and a depri- 
vation of property without due process. It was answered, how- 
ever, that the sale of naturally thin milk as good commercial 
milk was as much a fraud as if it were actually watered, and 
there was no deprivation of property in taking from the owner 
of a cow giving very thin milk the right of sale of the milk, 
since, as intimated by the court, the cow had still some value as 
an “irrigator” if not as a milk producer. See also Common- 
wealth vs, Evans, 132 Miss., 11 ; State vs, Newton, 45 N. J. L., 
469 ; People vs. Cipperly, 101 N. Y.,634; reversing the Supreme 
Court of New York in 44 N. Y. 8. C., 319. 

But it is solemnly argued by the plaintiff in error that there 
was a deprivation of his property without due process, because 
the specific oleomargarine, for the unlawful sale of which he was 
indicted, was manufactured, as he offered to prove, before the act 
was passed. It was not claimed that the oleomargarine was 
manufactured or owned by the defendant before that time. But 
protection was asked for him under Bartemeyer vs. lowa and 
Beer Co. vs. Massachusetts, merely because the specific thing 
was in existence then. This argument, it is submitted, has not 
even the merit of being specious. The utterances of the justices 
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in those cases were to the effect that vested rights of property in 
existence before the passage of a prohibitory act were entitled to 
protection in the hands of the party in whom they were then 
vested, but not in the hands of a purchaser after the law was 
passed. This is clear from the language of Mr. Justice Bradley 
in Bartemeyer vs. Lowa, 18 Wall., 136. 

“This was a prosecution for selling intoxicating liquor in 
Towa, contrary to a law of that State which prohihits the sale 
of such liquor. The defendant pleaded that he was the lawful 
owner cf the liquor in Iowa, and a citizen of the United States 
prior to the day on which the law was passed. * * * Judg- 
ment was given against the defendant on his plea. The truth 
is, that the law in question was originally passed in 1851, and 
was incorporated into the revision of 1860, in the chapter re- 
ferred to in the plea. Whether the plea meant to assert that 
the defendant owned the liquor prior to the passage of the orig- 
inal law, or only prior to its re-enactment in the revision, is 
doubtful, and, being doubtful, it must be interpreted most strongly 
against the pleader. Jt amounts, therefore, only to an allegation 
that the defendant became owner of the liquor at atime when it 
was unlawful to sell tt in Iowa. The law, therefore, was not in 
this case an invasion of property existing at the date of its pas- 
sage, and the question of depriving a person of property without 
due process of law does not arise.” 

See also In re Brosnahan, 18 Fed. Rep., 62, 67. 

The contention that there was a deprivation of property with- 
out due process because prior investments in buildings and 
machinery adapted for the manufacture of oleomargarine 
were made less valuable by the act, must be conceded to be 
without force since the decision by this court of the Kansas 
liquor cases, Mugler vs. State of Kansas, and State of Kansas vs. 
Ziebold, December 5th last. It was there directly ruled that a 
State prohibition law which in effect reduced the value of build- 
ings and other property invested in the manufacture of intoxicat- 
ing liquor nine-tenths, but left the title in the defendants, did not 
deprive the owners of their property in the sense of the consti- 
tutional inhibition. If a statute is not inimical to the constitu- 
tion on other grounds, it cannot be successfully assailed because 
it incidentally impairs prior investments. 
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21 
III. The act did not deprive the plaintiff in error of the equa 


protection of the laws. 


Every person in Pennsylvania was by the act prohibited from 
manufacturing, selling or having in his possession with intent to 
sell, the substance as an article of food. ‘There is here then ab- 
solute equality of right (or rather of disavility), and under the 
definitions of “ equal protection,” given above, there is no viola- 
tion of the constitutional provision. But it is said that the law 
was designed to protect the business of the butter-maker by 
striking down that of the oleomargarine-maker. Conceding 
for the present, for argument’s sake only, this to have been the 
case, which is not correct, there could be no violation of the 
above provision, so long as all oleomargarine manufacturers fare 
alike. There is no discrimination against persons under the 
same conditions. If the State has power to say, as it certainly 
has, what businesses or industries it will tolerate and protect and 
what businesses or industries it will prohibit, who shall gainsay 
any particular exercise of that power? ‘The argument is practi- 
cally that of the railroad company in Missouri Pacifie Railroad 
Company vs. Humes, and of the laundryman in Hurtado vs. 
California, supra, and needs only the answer there given by the 
court to the then plaintiffs in error. 

There is no analogy between this case and that of Yick Wo 
vs. Hopkins, 118 U. 8., 356, by which it is claimed to be ruled 
There a municipal ordinance to regulate the carrying on of pub- 
lic laundries within the limits of the municipality was held to 
deny the equal protection of the laws, because it conferred upon 
the municipal authorities arbitrary power, at their own will, and 
without regard to discretion in the legal sense of the term, to 
give or withhold consentas to persons or places, and without regard 
to the competency of the persons applying or the propriety of 
the place selected for the carrying on of the business. The 
effect of the ordinance was that laundrymen of a certain race 
were driven out of their business by the prejudices of the au- 
thorities who were vested with the power to grant or withhold 
consent, while all others were protected in the same business. 

Here the case is very different. ‘There is no arbitrary disere- 
tion lodged anywhere. All persons alike, as in Hurtado vs. 
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California, and Soon Hing vs. Crowley, are subject to the prohi- 
bition. 

But it is not the fact, conceded for argument’s sake above, that 
the object of this law was to build up one industry at the expense 
of another. When it is said in the act that no person shall 
make, except from milk or cream, any article designed to take 
the place of butter produced from milk or cream, it is meant to 
prohibit oleomargarine, not only when it comes in competition 
with butter, but to prohibit altogether. ‘The phrase “ any article 
designed to take the place of butter” is merely descriptive of 
the article legislated against. This is shown from the fact that 
there is no use for oleomargarine and kindred artificial products, 
other than as substitutes for butter. A phrase stating all the 
uses to which a substance can be put is as truly indicatory as 
that of the name by which it may be generally known. And 
when it is considered that there were or might have been several 
artificial products of the kind in existence at the time of the 
passage of the act, and that there was no name common to them 
all, the absolute necessity appears of describing them by a 
phrase which characterized their uses. 

It may very well be that the effect of the act was to give inci- 
dental protection to one industry by the prohibition of another. 
But this is not denying the equal protection of the laws. In the 
Slaughter House Cases, 16 Wall., it will be recollected that the 
incidental protection or monopoly granted by the act then under 
consideration to one company in the same business—that of 
slaughtering—with those adversely affected by it, was not a success- 
ful argument against the constitutionality of the act. It follows 
a fortiort from this that the incidental advantage given by this 
act to dairymen, persons in a different business from those engaged 
in making oleomargarine—for the plaintiff in error concedes that 
they are different industries—cannot affect its constitutionality. 


IV. The act is to be sustained as a valid exercise of the police 
power of the State. 


The phrase “ police power ” has perhaps both a narrow and a 
broad signification. 
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The narrower view confines it to laws concerning the public 
health, public morals, public comfort, or public safety. 

Thorpe vs. Rutland & Burlington R. R., 27 Vt., 140; 
Commonwealth vs. Alger, 7 Cush., 85. 

The broader view makes it synonymous with the State’s sov- 
ereign power, or power to make laws at discretion, subject only 
to the definite constitutional restraints. The latter is the defini- 
tion of the power given by this court, and the one, therefore, by 
which we may be guided. 

City of New York vs. Miln, 11 Pet., 102; 
License Cases, 5 How., 504 ; 
Munn vs. Illinois, 94 U. 8., 125. 

“ What are the police powers of a State? They are nothing 
more or less than the powers of government inherent in every 
sovereignty to the extent of its dominions * * * — the 
power to govern men and things within the limits of its do- 
minion.” 

Chief Justice Taney in 5 How.,, p. 583; 
Chief Justice Waite in 94 U.S., p. 125. 

“A State has the same undeniable and unlimited jurisdiction 
over all persons and things, within its territorial limits, as any 
foreign nation, where that jurisdiction is not surrendered or re- 
strained by the Constitution of the United States. By virtue of 
this it is not only the right, but the bounden and solemn duty 
of a State, to advance the safety, happiness and prosperity of its 
people, and to provide for its general welfare by any and every 
act of legislation which it may deem to be conducive to these 
ends, where the power over the particular subject or the man- 
ner of its exercise is not surrendered or restrained, in the manner 
just stated. All those powers which relate to merely municipal 
legislation, or what may, perhaps, more properly be called internal 
police, are not thus surrendered or restrained ; and, consequently, 
in relation to these the authority of a State is complete, unqual- 
ified and exclusive. * * * 

“If we were to attempt it, weshould say that every law came 
within this description which concerned the welfare of the whole 
people of a State, or any individual within it ; whether it related 
to their rights or their duties ; whether it respected them as men, 
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or as citizens of the State; whether in their public or private 
relations ; whether it related to the rights of persons or of 
property, of the whole people of a State or of any individual 
within it; and whose operation was within the territorial limits 
of the State, and upon the persons and things within its jurisdic- 
tion.” 

Mr. Justice Barbour in City of N.Y. vs. Miln, 11. Pet., 

139. 

With this view of the police or sovereign power of the State, 
it is obviously unnecessary to inquire into the nature or object 
of any particular act of State authority, excepting in so far as it 
may be desirable to do so to apply to it the constitutional re- 
straints. 

It is the duty of the legislature to make laws for the good of 
the.people. But whether a particular law is for the good of the 
people, it is not for the courts to decide in passing upon the con- 
stitutionality of the law. 

“The legislature is to make laws for the public good, and not 
for the benefit of individuals. It has control of the public 
moneys and should provide for disbursing them only for public 
purposes. ‘T'axes should be levied for those purposes which 
properly constitute a public burden, but what is for the public 
good, and what are public purposes, and what does properly con- 
stitute a public burden, are questions which the legislature must 
decide upon its own judgment, and in respect to which it is vested 
with a large discretion which cannot be controlled by the courts, 
except perhaps when its action is clearly evasive and where under 
pretense of a lawful authority it has assumed to exercise one that 
is unlawful.” 

Constitutional Limitations, star page 129. 

‘“ Every power vested in government is in its nature sovereign, 
and includes by force of the term a right to employ all the 
means requisite and fairly applicable to the attainment of the 
ends of such power, and which are not precluded by restrictions 
and exceptions specified in the Constitution or not immoral, or 
not contrary to the essential ends of political society.” 

Hamilton’s Works, I'V., 105, Cabinet Papers. 
The discussion, therefore, might well be rested here, without 
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further inquiry into the nature of the law. It happens, how- 
ever, that there are so many laws and ordinances in force in this 
country whose constitutionality has been declared or conceded, 
which are analogous in character to the present law, that a ref- 
erence to a few of them may be useful by way of illustration, in 
connection with those referred to in the opinions of the courts 
whose judgments are now under review. 

In the State of Pennsylvania alone, the following laws are 
conceded or have been declared to be valid “ police” laws :— 

An act forbidding the sale or keeping for sale of unwholesome 
provisions, drugs, &c. Purd. Dig., 10th ed., Crimes, section 99. 

An act forbidding the sale of poisonous drugs without label. 
Purd. Dig., Crimes, section 100. 

An act forbidding the importation of convicts. Purd. Dig., 
Crimes, section 106. 

An act forbidding the attendance of female servants in theatres 
or concert saloons, Purd. Dig., Crimes, section 112. 

An act requiring the sale of shell fish only in certain months, 
and in a certain manner. Purd. Dig., Crimes, section 115. 

An act prohibiting cashiers of banks from engaging in any 
other profession or occupation. Purd. Dig., Crimes, section 93. 

An act requiring that bread shall be sold only by weight. 
Purd. Dig., 10th ed., page 175. 

An act declaring that butter and lard for exportation shall be 
subject to inspection, and put up in a certain way. Purd. Dig., 
page 188. 

An act forbidding the use of injurious and impure materials 
in the manufacture of liquors, Act 2d June, 1881, P. L., 43. 

An act forbidding the sale of deadly weapons and explosives 
to minors. Act 10th June, 1881, P. L.,111. The statute pro- 
hibiting the performance of worldly business on Sunday. 

Specht vs. Commonwealth, 8 Pa. St., 312; 
Waldo vs. Commonwealth, 9 W. N. C., 200. 

Health and quarantine laws. 

Board of Health vs. Lloyd, 1 Phila., 20. 

The law prohibiting the erection of wooden buildings in 
cities. 


Respublica vs. Duquet, 2 Yeates, 493. 
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The law authorizing the summary conviction of professional 
thieves. 
Byers vs. Commonwealth, 42 Pa. St., 89. 
The law forbidding the carrying of concealed deadly weapons. 
Wright vs. Commonwealth, 77 Pa. St., 470. 

The law regulating the sale of liquors, 

Commonwealth vs. Schoenhutt, 3 Phila., 20. 

The law forbidding the sale of railroad tickets except by the 
authorized agents of railroad companies. 

Commonwealth vs. Wilson, 9 W. N. C., 291. 

All the other States have similar laws. 

In Arkansas it is made an offeiuse to sell any pistol- except 
certain kinds, as the “ navy” pistol, thus “ protecting,” as the. 
plaintiff in error would put it, the manufacturer of the navy pistol. 

| Dabbs vs. State, 39 Ark., 353. 

Dangerous machinery may be regulated, and the owners re- 
quired to put guards around it. 

Mayor vs. Williams, 15 N. Y., 502. 

The keeping of dogs may be discouraged by inflicting a pen- 

alty on their owners for keeping them. 
Mitchell vs. Williams, 27 Ind., 62; 
State vs. Cornell, Jd., 120. | 

License fees may be imposed to prevent people from carrying 
on business deemed by the legislature injurious to the health, 
safety, or welfare of society. 

Tenney vs, Lenz, 15 Wis., 566 ; 
Carter vs. Dow, Jd., 298. 

The assertion has been made that the State’s power over 
the liberty and property of its citizens is limited to the regula- 
tion of property, and does not extend to the prohibition of pos- 
session and sale. ‘This view is untenable. 

Rigid prohibitory liquor laws have been held constitutional, 
or recognized as such, in Maine, Vermont, Massachusetts, Con- 
necticut, Delaware, Michigan, Lllinois, Iowa, and Kansas, and 
by this court. 

Cooley Const. Limitations, page 582, notes 1 & 2: 
Mugler vs. State, 1223 U.8.; | 
State vs. Ziebold, decided Dec. 5, 1887. 
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There are but two cases in which constitutional objections to 
prohibitory liquor laws have been upheld. These are— 

Beebe vs. State, 6 Ind., 501, and Wynehamer vs. People, 
13. N. Y., 378. 

“ Against the doctrine of these two cases,” said Judge Thomp- 
son in State vs. Addington, 12 Mo. Appeals, 223, “stands arrayed 
the opinion of every other State in the Union, so far as we know, 
where the question has been passed upon, and also that of the 
Supreme Court of the United States.” 

This court has time and again declared, that the absolute pro- 
hibition of the manufacture and sale of intoxicating drinks is 
not contravened by anything in the Constitution of the United 
States. 

Mugler rvs. State, 123 U.S.; 

Foster vs. Kansas, 112 U.8., 201; 

Beer Company vs. Massachusetts, supra ; 
Bartemeyer vs. lowa, supra. 

The Supreme Court of Pennsylvania in its opinion found a 
strong analogy to the present act in the laws prohibiting the sale 
of pure milk and pure water mixed. ‘To the cases declaring 
these acts constitutional, may be added those above referred to, 
making it penal to sell the natural milk of the cow, not arti- 
ficially watered, if it happened to be below a certain arbitrary 
standard. 

The courts of Missouri, previous to the decision of the Su- 
preme Court of Pennsylvania, came to the conclusion subse- 
quently reached by that court. Whereas the Court of Appeals of 
New York, in People vs. Marx, 99 N. Y., 377, decided that a 
law such as the present was unconstitutional, 

Until the decision of the case by the Court of Appeals of 
New York no case, it is believed, ever decided that a law pro- 
hibiting the manufacture and sale of an article intended for 
human food was unconstitutional. 

The discussion of the law, in the opinion of the court in the 
New York case, is very unsatisfactory. 

The proposition on which the judges united to place their de- 
cision was the well-settled one, that it is one of the fundamental- 
rights and privileges of every American citizen to adopt and fol- 
low such /awful industrial pursuit, not injurious to the community, 
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as he may see fit ; for which they cited the following cases: Live 
Stock Assn. vs. The Crescent City, &c., 1 Abb. U. 8S. R., 398; 
Corfield vs. Coryell, 4 Wash. C. C. R., 380; and Matter of 
Jacobs, 98 N. Y., 98. From this well-established doctrine they 
proceeded with scarcely a show of reasoning, to the conclusion 
that the oleomargarine law under consideration Was unconstitu- 
tional. Before reaching their conclusion, it would seem to have 
been proper for them, as above observed, to inquire what is a 
lawful industrial pursuit not injurious to the community, within 
the purview of their proposition. 

This was not done by them, unless their passing an opinion on 
the New York law as one intended to foster a monopoly in cer- 
tain manufacturers of dairy products, is to be supposed to con- 
stitute such inquiry. 

We have seen that a lawful occupation is one which the State, 
in the exercise of its police or sovereign power, has not declared 
to be unlawful. 

The extent of this police power, then, and not the uninter- 
preted general proposition, stated by the court as to right of oc- 
cupation, was the pertinent inquiry before them. This inquiry 
was eluded. 

It is significant that no authorities were cited by the New York 
Court of Appeals to justify the conclusion reached. Of the four 
eases cited in the opinion by way of authority for the general 
principles announced, one was practically reversed by a contrary 
decision on the same facts in the Supreme Court of the United 
States (Live Stock Assn. vs. The Crescent City, &c.), 1 Abb. U.S. 
R., 398, decision contra in the Slaughter-house Cases, 16 Wal- 
lace, 36; two decided in favor of a very liberal interpretation 
of the State’s exercise of its police power (Corfield vs. Coryell, 4 
Wash. C. C. R., 380; Bertholf vs. O’Reilly, 74 N. Y., 509); 
and the remaining one declared unconstitutional a legislative en- 
actment wholly different in its facts and ruled by a different 
principle from that then before the court. The Circuit Court 
of the United States, in the district of Louisiana, decided in Live 
Stock Assn. vs. The Crescent City, &c., supra, that an act of the 
Legislature of Louisiana, which, inter alia, granted to a certain 
slaughter-house company exclusive privileges in the keeping of 
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slaughter-houses in a certain section of Louisiana, and which re- 
quired all butchers to have their butchering done on the grounds 
of the company, was unconstitutional as creating a monopoly, 
and as forbidding the individual from exercising a lawful busi- 
ness. But this court, taking a different view, held that the grant 
of special privileges was merely a police regulation for the sake 
of the health of the people, and the restrictions on individual 
labor consequent upon the act, were at best incidental and wholly 
within the power of the legislature. 

The case of Corfield vs. Coryell decided that a law of New 
Jersey, under which the vessel of a certain citizen of another 
State was confiscated for engaging in fishing within the territo- 
rial limits out of season, was constitutional, as being within the 
police power of the State. 

The case of Bertholf vs. O'Reilly held that a law of New 
York, which rendered the owner of a building liable for dam- 
ages resulting from the sale of liquor on the premises was within 
the police power of the State legislature, and not unconstitutional 
for its incidental restraint upon the lawful use of real property 
by the owner. 

The case entitled Matter of Jacobs was the familiar one known 
as the ‘Tenement House Cigar Case. There the New York 
Court of Appeals held a legislative act unconstitutional because 
it was a tyrannical restraint on individual rights. The act made 
it a criminal offense to manufacture cigars in the upper rooms of 
tenement houses where more than three families lived. A 
feature of the law was that, although the manufacture of cigars 
generally was legal, and although the manufacture of cigars in 
houses with three families was declared to be legal, yet if, 
through no fault or by no arrangement of the previous tenants, 
a fourth family moved in, the tuture business of the tenants was 
illegal and to continue it was a crime. Of course such a law, 
which on its face contained contradictory provisions as to the 
legality and illegality of the same character of act, was insup- 
portable. Had the law provided that the manufacture of cigars 
out of certain substances of known repulsiveness to the people, 
wherever and whenever and by whomsoever undertaken, should 
be unlawful, it would have been sufficiently analogous to the 
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facts of the oleomargarine case to be of use in its decision. But, 
with the principles of the law as heretofore considered, its author- 
ity must have directed a decision contrary to that given. 

The decision in People vs. Marx, without sufficient reason, as 
we have seen, to stand by itself, is wholly without a basis of sup- 
port in analogous authority. 

Much more satisfactory, and better reasoned, are the opinions 
of the courts of Missouri and Pennsylvania, affirming the con- 
stitutionality of the oleomargarine laws of those States. They 
rest upon the impregnable position tbat it is the right and the 
duty of the State to protect the public from fraud, and the pro- 
vision dealer from temptation to commit fraud. There is no 
law more clearly of a police nature than this, supposing the 
word to be given its narrowest meaning. Ii ineculeates public 
morality by forbidding the deceiver from acquiring the means 
of deception, none of which means of deception are necessary to 
society. 


But as the only question before this court is the narrow one 
whether or not the law under consideration contravenes any pro- 
vision of the Constitution of the United States, it is needless to 
discuss the merits of State decisions. 

A recent exposition of the Fourteenth Amednment by Mr. 
Justice Field in Barbier vs. Connolly, 113 U. S., 31, is a con- 
clusive answer to the claim of the protection of the Constitution 
of the United States from such legislation as the present. The 
Justice says :— 

The Fourteenth Amendment, in declaring that no State 
“shall deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its jurisdic- 
’ undoubtedly intended not 
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tion the equal protection of the laws, 
only that there should be no arbitrary deprivation of life or lib- 
erty or arbitrary spoliation of property, but that equal protec- 
tion and security should be given to all under like circumstances 


in the enjoyment of their personal and civil rights: that all 
persons should be equally entitled to pursue their happiness, 
and acquire and enjoy property; that they should have like 
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access to the courts of the country for the protection of their per- 
sons and property, the prevention and redress of wrongs, and the 
enforcement of contracts; that no impediment should be inter- 
posed to the pursuits of any one except as applied to the same 
pursuits by others under like circumstances; that no greater 
burdens should be laid upon one than are laid upon others in 
the same calling and condition ; and that, in the administration 
of criminal justice, no different or higher punishment should be 
imposed upon one than such as is prescribed to all for like 
offenses. But neither the amendment—broad and comprehensive 
as it is—nor any other amendment, was designed to interfere with 
the power of the State, sometimes termed its police power, to pre- 
scribe regulations to promote the health, peace, morals, education 
and good order of the people, and to legislate so as to increase the 
industries of the State, develop its resources and add to its wealth 
and prosperity. * * * Regulations for these purposes 
may press with more or less weight upon one than upon another, 
but they are designed not to impose unequal or unnecessary re- 
strictions upon any one, but to promote, with as little individual 
inconvenience as possible, th general good ; though, in many 
respects, necessarily special in their character, they do not furnish 
just ground of complaint if they operate alike upon all persons 
and property under the same circumstances and conditions. Class 
legislation, discriminating against some and favoring others, ts 
prohibited, but legislation which, in carrying out a public pur- 
pose, is limited in its application, if within the sphere of its 
operation it affects alike all persons similarly situated, is not 
within the amendment.” 

It may be observed that even if it were the fact (which it is 
not) that the sole object of the Pennsylvania oleomargarine law 
of 1885 was to protect and develop the dairy industry of Penn- 
sylvania, the law would be valid as a police measure, under the 
above exposition by the court. If it is proper for the State to 
legislate so as to increase the industries of the State, develop its re- 
sources, and add to its wealth and prosperity, surely it is for the 
State to say what industries need to be encouraged so as to add 
to its wealth and prosperity, and, if the dairy industry is one of 
these, it is for the legislature to pass appropriate laws. But, 


ev. 
5 


these considerations need not be pressed, as we are not permitted 
to suppose that the object of the act was anything else than its 
title would indicate, namely: “ For the protection of the publie 
health, and to prevent adulteration .of dairy products, and fraud 
in the sale thereof.” 

The above principles declared by this court may be found re- 
stated in various forms in the opinions of all the justices of the 
Federal courts throughout the land. In no recent utterance are 


they more tersely stated than in the words of Judge Speer, of 
the Southern District of Georgia: “ When the political power of 
the State, for the safety of its people, takes the responsibility of 


saying that certain occupations are hurtful and will not be per- 
mitted in its boundaries, unless that declaration is so unreason- 
able as to be outside the domain of law, it isa purely political re- 
sponsibility, and there is an end of the matter.” 

In re Hoover, 30 Fed. Rep., 51, 55. 

It may be added that the exact point now before this court for 
decision has already been decided in accordance with the present 
coutention, by Mr. Justice Miller of this court, sitting as 
Circuit Justice in the Circuit Court for the Western District 
of Missouri. The case arose upon a writ of habeas corpus and 
after a conviction followed by fine and imprisonment under the 
Missouri law, which made it illegal to manufacture or sell oleo- 
margarine, All the arguments raised by the plaintiff in error 
here were raised by the counsel for the prisoner there, and an- 
swered fully by the court. 

Said the Justice: “ We are next to inquire whether the statute 
deprives the owner of this product of his property, within the 
meaning of the clause of the Fourteenth Amendment, which 
says: ‘ Nor shall any State deprive any person of life, liberty 
or property without due process of law.’ The statute does not, 
in direct terms, authorize the seizure or taking of any property, 
not even that whose manufacture is forbidden. The party is 
not, in fact, deprived of this property by the statute or by any 
proceeding which.it authorizes. The personal punishment, by fine 


must be inflicted 


and imprisonment, which the statute imposes, 


according to the law of Missouri, which allows a trial by jury, 
with all the other forms which from time immemorial have been 
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held to be due proeess of law. The moneyed fine, then, and the 
liberty of which the party may be deprived, are undoubtedly 
imposed by due process of law.” 


In re Brosnahan Jr., 18 Fed. Rep., 62, 66, 67. 


Upon the reasoning of this and similar cases cited, and upon 
the authority of the rulings of this court above referred to, 
rests the strength of the present case. It has been shown that 
there is here no taking of liberty or property without due pro- 
cess of law, nor a denial of the equal protection of the laws, as 
those phrases have been authoritatively defined ; that no power 
exists in this court to inquire further into the nature or wisdom 
of the act than is necessary to intelligently test it by the consti- 
tutional restrictions ; but that, even permitting such further in- 
quiry to be made, ample vindication of the act is to be found in 
its legislative character, as recognized by the analogies of similar 
enactments, and of its presumed publie purpose which has not 
been disproven. There is therefore, it is conceived, no room 
for doubt as to the constitutionality of the law. If, however, 
there is such a doubt, the doubt must be resolved in favor of the 
defendant in error. “ Every statute is presumed to be constitu- 
tional. The courts ought not to declare one to be unconstitu- 
tional, unless it is clearly so. If there is a doubt the expressed 
will of the legislature should be sustained.” 

Sinking Fund Cases, 99 U.5., 718; 
Munn vs. Illinois, 94 U.S., 113, 123. 


It is submitted, therefore, that the judgment should be 


affirmed. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
For Defendant in Error. 
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In THE 


Supreme Court of the united States, 


OCTOBER TERM, 1886. 


No. 1359. 


WiILuiAM L. POWELL, 
Plaintiff in Error, 


VS. 


THE COMMONWEALTH OF PENN- 
SYLVANIA. 


ERROR TO THE SUPREME COURT OF THE STATE OF PENN- 
SYLVANIA. 


STATEMENT OF FACTS. 


On September 5, 1885, an indictment was found contain- 
ing two counts, in the Court of Quarter Sessions of Dauphin 
County, Pennsylvania, against William L. Powell, and 
this indictment will be found on page four of the Record. 

It accused him in words as follows: ‘‘ Did unlawfully 
sell as an article of food, two cases containing five (5) 
pounds each of an article designated to take the place of 
butter produced from pure unadulterated milk, or cream 
from milk, the said article so sold as aforesaid being an 
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article manufactured out of certain oleaginous substances 
and compounds of the same other than that produced 
from unadulterated milk or cream from milk, and 
said article so sold as aforesaid being an imitation 
butter, contrary to the form of the Act of the General 
Assembly, &c.” The second count was: ‘‘ Did unlaw- 
fully have in his possession with intent to sell the same as 
an article of food, a quantity, viz.: one hundred pounds of 
imitation butter designed to take the place of butter pro- 
duced from pure unadulterated milk, or cream from the 
same, manufactured out of certain oleaginous substances 
or compounds of the same other than that produced from 
' milk or cream from the same, contrary to the form of the 
Act of the General Assembly, &c.” 
The defendant pleaded not guilty. On September 11, 
1885, a jury was sworn and the case made out by the 
Commonwealth was as follows (see Record, pages 4, 5): 


‘* It is agreed for the purposes of this trial that the 
‘* defendant sold to the prosecuting witness in the 
** City of Harrisburg, July 10, 1885, as an article of 
‘*food two original packages, pro ut, the said 
‘* packages here produced in Court, containing an 
‘* article manufactured out of oleaginous substances 
‘* and compounds other than that produced from un- 
‘* adulterated milk or cream from the same, and de- 
‘‘ signed to take the place of butter produced from 
‘‘pure unadulterated milk, or cream; that said 
‘* packages were sold and bought as butterine and not 
‘* as butter produced from pure unadultered milk or 
‘* cream from the same. 

‘* Tt is further agreed that the said defendant had in 
“in his possession with intent to sell the same as an 
‘* article of food one hundred pounds of said article. 

‘Tt is further agreed that the packages so sold to 
‘the prosecutor and now produced in court contain 
‘*twenty-three pounds each, and that each package 
‘* was then and is now marked with the words ‘Oleo- 
‘‘margarine Butter’ upon the lid and side of the 
** package in a straight line in Roman letters half an 
“ inch long.” 
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This wasall. There was no attempt to prove that this 
was ‘imitation butter.” On the contrary, it was not sold 
as butter, but as butterine. 


The Commonwealth then rested. The defendant having 
called a witness on the stand offered to prove as follows 
(Record, pp. 5, 6): 


‘*The defendant proposes to prove by Prof. Hugo 
‘* Blanck that he saw the articles sold to the prosecut- 
‘‘ing witness manufactured; that it was made from 
** pure animal fats; that the process of manufacture 
‘* was clean and wholesome; that the article contains 
‘* the same elements as dairy butter; that the only dif- 
‘* ference between them is that the manufactured arti- 
‘*cle contains a smaller proportion of the fatty sub- 
“stance known as butterine; that this butterine 
‘* exists in dairy butter in the proportion of from three 
‘* to seven per cent., and in the manufactured article 
‘fin a smaller proportion, and was increased in the 
‘* manufactured article by the introduction of milk 
‘“‘and cream; that this having been done the article 
‘‘ contains all the elements of butter produced from 
‘* pure, unadulterated milk or cream from the same, 
‘‘ except that the percentage of butterine is slightly 
‘** smaller; .that the only effect of butterine is to give 
‘* flavor to the butter, and has nothing to do with its 
‘* wholesomeness; that the oleaginous substances in 
‘the manufactured article are substantially identical 
‘‘ with those produced from milk or cream; that the 
‘* article sold by the defendant to the prosecuting wit- 
‘‘ ness was a wholesome and nutritious article of food, 
‘‘and in all respects as wholesome and healthful as 
‘‘ butter produced from pure, unadulterated milk, or 
‘** cream from the same.” 

‘“‘The District Attorney: We object to the offer as 
‘‘ totally immaterial and irrelevant to the issue now 
‘‘ being tried. The defendant is indicted for the sale, 
‘‘ as an article of food, of a certain snbstance prohib- 
‘* ited by the Legislature from being sold as such, and 
‘‘ the Commonwealth has proved by his own admis- 
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‘** sion, that he did sell as an article of food that pro- 
** hibited article. We therefore say that any offer of 
‘* testimony to show how that prohibited article was 
‘‘ manufactured; to show what ingredients enter into 
‘* the composition; to show that it is in the opinion of 
““ the alleged expert witness now on the stand whole- 
‘some as an article of food is immaterial and irrele- 
‘* vant to the issue. The Legislature sitting to deter- 
‘‘mine what is nevessary for the protection of the 
‘* public health has prohibited the sale of this article 
‘fas an article of food, and the Commonwealth has 
‘* shown as I have already stated by the defendant’s 
‘* own admission that he did sell the prohibited article 
‘* as an article of food. 

‘Mr. Gordon: The defendant further offers to prove 
“that he is engaged in the grocery and provision 
‘* business in the City of Harrisburg, and that the 
‘* article sold by him was a part of a large and valua- 
‘** ble quantity manufactured prior to the 21st of May, 
** 1885, in accordance with the laws of this Common- 
** wealth relative to the manufacture and sale of said 
‘* article and so sold by him; and that for the manu- 
** facture of said article large investments were made 
‘* in the purchase of suitable real estate, the erection 
** of proper buildings, and the purchase of the neces- 
** sary machinery and ingredients; that in bis traffic 
** in the said article the defendant made large profits, 
‘and that if the said defendant should be prevented 
‘* from trafficking in said articles the value of his prop- 
“erty engaged therein would be entirely lost, and he 
** would be deprived of the means of a livelihood. 

‘*The Court: Please state the purpose of both 
** offers. 

‘* Mr. Gordon: The purpose of this offer is to prove 
‘* that the article sold is not an adulteration of dairy 
** product, but a new invention; that it is wholesome 
‘‘ and nutritious as an article of food and not injuri- 
** ous to the public health, and that its manufacture 
*‘and sale are in conformity with the general acts of 
** Assembly of May 22, 1878, and May 24, 1883. 
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“The Court: What legal conclusions do you intend 
“to draw? 

**Mr. Gilbert: We will simply add to the first offer 
‘** for the purpose of showing that this act was uncon- 
** * stutional.’ 

‘*Mr. Gordon: The purpose of the first offer is to 
‘*show that the Act of Assembly under which the 
‘** defendant is indicted is unconstitutional and void 
‘and not a lawful exercise of police power. To the 
‘* second offer we add that the act is void because it 
‘‘ deprives the defendant of the lawful use of his 
‘* property, liberty and faculties, and destroys his 
** property without making compensation. 

‘*The District Attorney: We object to the second 
‘‘ offer on the same grounds as to the first--that it is 
‘‘ immaterial and irrelevant to the issue now being 
** tried. 

‘‘ The Court sustains the objections to the offers 
‘‘in each case, and the evidence is excluded pro 
** forma, 

‘* Exception noted for the defendant in each in- 

‘* stance.” 


This testimony being rejected and bills sealed for the 
defendant, the Court charged the jury (page 7 of the 
Record) as follows: 

‘* Gentlemen of the Jury: As this record now stands the 
commissien of the offense charged in the indictment is 
admitted, and it is therefore your duty to render a verdict 
of guilty.” 


The jury found the defendant guilty, whereupon the 
defendant moved fora new trial and in arrest of judgment 
(see pages 7 and 8). 

On December 5, 1885, the Court overruled the motion 
for a new trial and in arrest of judgment, and on the 29th 
of January, 1886, sentenced the defendant to pay a fine of 
one hundred dollars and the costs of prosecution. From 
this judgment a writ of error was taken to the Supreme 
Court of the State, a special Allocatur being allowed 
March 16, 1886 (see page 21 of the Record). 
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On January 3, 1887, the Supreme Court affirmed the 
judgment. 

From the judgment so affirmed a writ of error was 
allowed from this Court. 

The State of Pennsylvania in 1878 (see Appendix) passed 
an act compelling the stamping of ‘* Oleomargarine,” 
and in 1883 passed another act (see Appendix) providing 
for further stamping each package ‘‘ Oleomargarine 
Butter.” | 

The article sold by the plaintiff in error was stamped as 
these acts required. 


Assignments of Error. 


(Ist.) The Act of the General Assembly of the State of 
Pennsylvania approved May 21, 1885, entitled An Act 
‘*¥or the protection of the public health, and to prevent 
adulteration of dairy products and fraud in the sale 
thereof,” on which the indictment was found and the de- 
fendant was sentenced in the Courts of Pennsylvania, is 
unconstitutional and void, because itis in conflict with the 
provision of the 14th Amendment of the Federal Constitu- 
tion in the following respects: 


(2d:) Because it deprives the plaintiff of his liberty 
without due process of law. 


(8d.) Because it deprives the plaintiff of his property 
without due process of law. 


(4th.) Because it denies to the plaintiff the equal pro- 
tection of the laws of Pennsylvania. 


(5th.) The Supreme Court of Pennsylvania erred in hold- 
ing that the said Act of Assembly was not in conflict with 
the Federal Constitution in any respect, but on the con- 
trary should have held that the same was in conflict with 
the 14th Amendment of the Federal Constitution, and that 
therefore it was unconstitutional and void, and that the 
judgment pronounced in the Quarter Sessions of Dauphin 
County against the plaintiff in error was illegal and void. 
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(6th.) The Court erred in rejecting the offer of evidence 
made by the plaintiff in error and defendant below, which 
offer and ruling thereon is as follows: 


‘The defendant proposes to prove by Professor 


‘‘ Hugo Blanck, that he saw the article sold to the 


** 


prosecuting witness manufactured; that it was made 


‘‘from pure animal fats; that the process of manu- 
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facture was clean and wholesome; that the article 
contains the same elements as dairy butter; that the 
only difference between them is that the manu- 
factured article contains a smaller proportion of the 
fatty substance known as butterine; that this but- 
terine exists in diary butter in the proportion of 
from three to seven per cent. and in the manu- 
factured article in a smaller proportion, and was in- 
creased in the manufactured article by the introduc- 
tion of milk and cream; that this having been done, 
the article contains all the elements of butter pro- 
duced from pure, unadulterated milk or cream from 


‘the same, except that the percentage of butterine is 


slightly smaller; that the only effect of butterine is 
to give flavor to the butter, and has nothing to do 
with its wholesomeness; that the oleaginous sub- 
stances in the manufactured article are substantially 
identical with those produced from milk or cream; 
that the article sold by the defendant to the prosecu- 
ting witness was a wholesome and nutritious article 
of food, and in all respects as wholesome and health- 
ful as butter produced from pure, unadulverated milk, 


‘or cream from the same. 


‘“The District Attorney: We object to the offer as 
totally immaterial and irrelevant to the issue now 
being tried. ‘The defendant is indicted for the sale 
as an article of food of a certain substance prohibited 
by the Legislature from being sold as such, and the 
Commonwealth has proved by his own admission 
that he did sell as an article of food that prohibited 
article. We therefore say that any offer of testi- 
mony to show how that prohibited article was 
manufactured; to show what ingredients enter into 
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‘* the composition; to show that it is, in the opinion of 
“the alleged expert witness now on the stand, whole- 
‘* some as an article of food, is immaterial and irrele- 
‘* vant to the issue. The Legislature sitting to deter- 
‘‘mine what is necessary for the protection of the 
‘* public health has prohibited the sale of this article 
‘‘asan article of food, and the Commonwealth has 
‘‘ shown, as I have already stated by the defendant’s 
‘* own admission, that he did sell the prohibited article 
‘‘as an article of food. 

‘* Exception noted.” 


(7th) The Court erred in rejecting the following offer of 


evidence: 


‘‘ The defendant further offers to prove that he is 
‘‘engaged in the grocery and provision business, in 
‘* the City of Harrisburg, and that the article sold by 
‘* him was a part of a large and valuable quantity 
‘* manufactured prior to the 21st day of May, 1885, in 
‘‘ accordance with the laws of this Commonwealth 
‘** relative to the manufacture and sale of said article, 
‘and so sold by him; and that for the manufacture 
‘* of said article large investments were made in the 
‘‘ purchase of suitable real estate, the erection of 
‘* proper buildings, and the purchase of the necessary 
** machinery and ingredients; that in his traffic in the 
‘* said article the defendant made large profits, and 
** that if the said defendant should be prevented from 
‘* trafficking in said article the value of his property 
‘* engaged therein would be entirely lost, and he would 
‘* be deprived of the means of livelihood. 

‘‘The Court: Please state the purpose of both 
** offers. 

‘* Mr. Gordon: The purpose of this offer is to prove 
‘** that the article sold is not an adulteration of dairy 
‘* product, but a new invention; that it is wholesome 
‘and nutritious as an article of food and not injurious 
‘* to the public health, and that its manufacture and 
‘‘sale are in conformity with the general acts of 
** Assembly of May 22, 1878, and May 24, 1883. 
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“The Court: What legal conclusion do you intend 
‘* to draw? 

‘Mr. Gilbert: We will simply add to the first offer 

‘* *for the purpose of showing that this act is uncon- 
stitutional.’ ” 
‘‘ Mr. Gordon: The purpose of the first offer is to 
‘** show that the act of Assembly under which the de- 
‘** fendant is indicted is unconstitutional and void, and 
‘** not a lawfulexercise of police power. To the second 
‘* offer we add that the act is void because it deprives 
‘the defendant of the lawful use of his property, 
‘* liberty and faculties, and destroys his property with- 
‘‘ out making compensation. 

‘* The District Attorney: We ebject to the second 
‘* offer on the same grounds as the first, that it is im- 
‘‘ material and irrelevant to the issue now being 
** tried. 

‘* The Court sustains the objections to the offers in 
‘each case, and the evidence is excluded pro forma. 

‘‘ Exception noted for the defendant in each in- 
‘* stance.” 


POINTS OF LAW. 


The defendant in error does not pretend that the plain- 
tiff in error did not rely upon the Federal Constitution as 
a defense in the Court below, and.if he had his error 
would have been apparent upon an inspection of the re- 
cord (pages 27— ). | 

Nor is it seriously contended that federal questions 
do not arise upon the record; but the argument is, that 
the judgment should be affirmed because such federal 
questions as do arise have been here repeatedly, and have 
repeatedly been decided in the same way. 

Without much elaboration we believe we can show that 
new, grave and most serious questions do arise in this case 
as to whether the Act of May 21, 1885, is not in conflict 
with the Federal Constitution. 
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That act says: 


‘‘ That no person, firm, or corporate body shall manu- 
factur’ out of any oleaginous substance or any compound 
of the same, other than that produced from unadulterated 
milk or of cream from the same, any article DESIGNED TO 
TAKE THE PLACE OF BUTTER OR CHEESE PRODUCED FROM 
PURE, UNADULTERATED MILK, OR CREAM FROM THE SAME, 
or of any imitation or adulterated butter or. cheese, nor 
shall sell or offer for sale, or have in his, her or their pos 
session with intent to sell, the same as an article of food.” 


It will be particularly noticed that this is not an act to 
prohibit the manufacture or sale of such an article because 
in and of itself it is injurious to the public health, but it 
‘prohibits its manufacture and sale when and only when it 
is ** designed totake the place of butter or cheese produced 
from pure, unadulterated milk or cream from the same.” 


It perhaps does prohibit the manufacture or sale ‘‘ of 
any wnitation or adulterated butter or cheese,” but how 
far this provision may be constitutional is unimportant, 
because it is not pretended that the proof in this case on 
the part of the Commonwealth showed that the plaintiff 
in error had violated this provision. The proof was 
(Record, pages 4 and 5) merely that the defendant sold 
two packages of an ‘‘article manufactured out of 
oleaginous substances and compounds other than that 
produced from unadulterated milk or cream from the 
same, and designed to take the place of butter produced 
from pure, unadulterated milk or cream; that satd pack- 
ages were sold and bought as butterine and not us butter 
produced from pure, unadulterated milk or cream from 
the same.” 

The same record shows the packages were plainly 
stamped ‘‘Oleomargarine Butter” as required by the Act 
of 1883, a copy of which is printed in the appendix. 

The case is thus clear of any fraud or deception, or any 
adulteration of any kind of an article of food. It was 
the sale and purchase of oleomargarine, and the seller and 
buyer knew exactly what was sold and bought. 
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There was no evidence in any shape or of any kind in 
the Court below to show that oleomargarine or butterine 
is injurious to health or morals, or in any way contravenes 
or effects the peace, health, quiet or morals of the com- 
munity. 

On the contrary, we offered to show (Record, pages 5 
and 6) exactly how it was made, and ‘‘that the article 
sold by the defendant to the prosecuting witness was a 
wholesome and nutritious article of food, and in all 
respects as wholesome and healthful as butter produced 
from pure, unadulterated milk or cream from the same.” 

This case, we repeat, is free from all entangling alliance 
with fraud, deceit or adulterated products for food. 

It does not fall within the police power of the State, 
which, as difficult as it is to exactly define, does concern 
such trades, occupations, callings and nuisances as contra- 
vene the peace, safety, comfort, good order or morals of 
the community. It is a limitation upon the hberty and 
the property of the citizen just when such iiberty or 
property is so used or held as to violate the duty of every 
one to so use his own as not to injure his neighbor. 

The power is one essentially of regulation. For exam- 
ple: One of the powers of the citizen, as we have seen, is 
personal liberty, which involves the doing of what one may 
desire. But this right is equally reserved to all of the cit- 
izens of Pennsylvania. Now it is not only possible, but ex- 
perience had demonstrated that this liberty in its fullest 
extent could not be exercised by every one without, in 
some way, abridging the equal liberty of other citizens, 
and, therefore, it is consistent with his lberty that laws 
should be passed restricting this personal liberty, so that 
one man may not so use his own as to injure another. 
Thus J. 8., having a contagious disease, may insist upon 
his liberty to go upon the streets of a great city; but here 
this necessarily conflicts with the rights of all other citi- 
zens to travel unmolested the highways of their country, 
and therefore the State may, by law, prevent J.S. from so 
doing. ; 

This power is called the Police Power; and while defini- 
tions of it are numerous, they are by no means precise, 
and it has been said, ‘‘from its very nature,” it is incapa- 
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ble of exact definition. Perhaps the best definition of it, 
so far as this case is concerned, is that of Chancellor Kent, 
2 Commentaries, 340: 

**Unwholesome trades, slaughter houses, operations of- 
fensive to the senses, the deposit of powder, * * * the 
burial of the dead, may all be interdicted by law in the 
midst of dense masses of population on the general and 
rational principle that every person ought so to use his 
property as not to injure his neighbors.” 

It extends to the protection of the lives, limbs, health 
and property of the citizens, and persons and property, 
and all are properly subjected to restraints to secure the 
general comfort and welfare of the State. 

Slaughter House Cases, 16 Wallace, 62. 
Cooley’s Con. Limitations, 715 (*574). 


But as this power springs from and is based upon the 
enforcement of the maxim, Sic utere tuo ut alienum non 
laedas (Cooley's Con. Lim., page *574), and has for its ob- 
ject the preservation of the public health and morals, the 
legislation which is supported under the guise of the police 
power must, as a fact, be calculated to effect the end to be 
accomplished—z. e., protect the public health or morals. 
It must, in its essence, be legislation about the public 
health or morals. An Act of Assembly to give A’s prop- 
erty to B could not be legalized by calling it ‘* An Act to 
protect the public health,” nor would an act to arbitrarily 
and without reason deprive A B of the right to have his 
own house be made constitutional by calling it ‘‘ An Act 
to protect the public morals.” 

To so hold is to wholly submit the liberty and prop- 
erty of every citizen and person to the arbitrary control of 
the legislative majority, and notwithstanding this was 
forcibly said and the doctrine that there was no judicial 
limit to the police power, but that it was legislative only, 
was denied by the Supreme Court of Pennsylvania in 
Craig vs. Kline, 65 Pennsylvania Stat., 413, yet in the 
case at bar this wholesome rule was wholly disregarded. 

It is one thing to admit that there is the power in the 
Legislature to pass laws protecting the public health and 
morals, but it is quite anothor thing to say that the Legis- 
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lature must itself determine what laws do involve the pub- 
lic health and morals and have their decision final. 


Mr. Justice Field, in the Slaughter House cases, 16 
Wallace, 87, said : 

‘‘* * Under the pretense of prescribing a police regu- 
lation the State cannot be permitted to encroach upon any 
of the just rights of the citizen which the Constitution 
intended to secure against abridgement.” 

In the same cases, page 114, Bradley, J., said : 

‘* The right of a State to regulate the conduct of its 
citizens is undoubtedly a very broad and extensive one, 
and not to be lightly restricted. But there are certain 
fundamental rights which this right of regulation cannot 
infringe. It may prescribe the manner of their exercise, 
but it cannot subvert the rights themselves.” 


The Supreme Court of Illinois, in the Town of Lake 
View vs. Rose Hill Co., 70 Illinois, 191, said: 

** As a general proposition, if may be stated, it is in the 
province of the law-making power to determine whether 
the exigencies exist calling into exercise this (police) power. 
What are the subjects of its exercise is clearly a judicial 
question.” 


In Munn vs. Illinois, 94 U. S., 145, Justices Strong and 
Field said : 


‘‘ The power of the State over the pronerty of the citizen 
under the constitutional guaranty is well defined. * * 
* * * The doctrine that each one must so use his own 
so as not to injure his neighbor—siec ufere tuo ut alienum 
non laedas—is the rule by which every member of society 
must possess and enjoy his property. * * Except in 
cases where property may be destroyed to arrest a con- 
flagration or the ravages of pestilence, or be taken under 
the pressure of an immediate and overwhelming necessity 
to prevent a public calamity, the power of the State over 
the property of the citizen does not extend beyond such 
meee. F:.7 
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‘‘ Whatever affects the peace, good order, morals and 
health of the community comes within its scope; and every 
one must use and enjoy his property subject to the restric- 
tions which such legislation imposes. What is termed the 
police power of the State, which, from the language often 
used respecting tt, one would suppose to be an undefined 
and irresponsible element in government, can only inter- 
fere with the conduct of tndividuals in their intercourse 
with each other, and in the use of their property, so far 
as may be required to secure these objects.” 

To the same effect— 

People vs. Marx, 99 N. Y., 377. 
Tenement House Cigar Case, 98 New York, 
98. 


With great respect we submit that it is misleading and 
improper to attempt to rule this case on any supposed 
analogy to the liquor laws or laws prohibiting the manu- 
facture or sale of adulterated articles of food, such as 
watered milk. These cases are distinct and easily distin- 
guished. In the laws regulating the sale of liquor or 
prohibiting it, all the past and all the present bear witness 
to the accepted and clearly demonstrated fact that the 
sale of liquor does effect the public health and morals 
and the safety and good order of society. 

The License Cases, 5 Howard, 504-631. 


In the laws regulating and prohibiting the sale of adul- 
terated articles of food, all admit the public health and 
the comfort of society are concerned. 

These fall properly within the police power. 

All the cases cited by the Supreme Court in its opinion 
can readily be brought under, and they do fall within, the 
police power, as hereinbefore defined; but heretofore not 
one single case of any kind ever actually prohibited the 
sale of an article which was not injurious to health or 
morals or convenience of society, and then did it, as add- 
ing insult. to injury, solely, as the act on its face shows, tuo 
benefit a rival industry. 

But here is a case where no one pretends that the sale 
of pure oleomargarine or butterine can in any shape, man- 
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ner or form effect the public health, morals, or the peace 
or good order or comfort of society. 

We are not speaking of its adulteration, or deceit or 
fraud, but of the sale, such as was made in this case, of 
the pure and genuine article. 

This being so, it is urged that in this case there do 
arise these federal questions: 


i.—That this Act of May 21, 1885, in so far as it pro- 
hibits the manufacture and sale of oleomargarine when 
and only when, it comes in competition with butter made 
from milk or cream, is the protection of one industry— 
that of making butter from milk or cream—by striking 
down and prohibiting an equally lawful industry-—-that of 
making oleomargarine from the fat of the cow—and that 
therefore it is in conflict with the XIV. Amendment to the 
Federal Constitution; because it amounts to a practical 
denial by the State of Pennsylvania of that equal protec- 
tion of the laws which that amendment guarantees to 
every person. 

It will be noticed that this proposition does not conflict 
with the decision of this Court in the Slaughter House 
cases, 16 Wallace, 36, because there the case was held to 
be an exercise of the police power, but it rather falls with- 
in and is governed by the opinion of this Court in 

Yick Wo vs. Hopkins, 118 U. S., 256. 


There a municipal ordinance, which as administered, 
denied to Yick Woan equal right with others under proper 
restrictions to carry on the laundry business was held to 
conflict with the Federal Constitution. 

In the case at bar the plaintiff in error is denied by this 
act the equal protection of the law in carrying on a 
wholesome, harmless and legitimate trade, and he is 
utterly prohibited from doing it because, and only because, 
the product-- oleomargarine—is intended to be sold in the 
market in competition with butter made from milk or 
cream. . 
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It is equally as wholesome. The trade of one is equally 
as harmless as the other. 

Has not the State of Pennyslvania denied to the plaintiff 
in error the equal protection of the laws when his trade 
and business are stricken down to foster and promote that 
of his neighbor? 


if.—tThe plaintiff offered to show in the Court below 
(page 6 of Record), ‘‘ that the article sold by him was part 
of a large and valuable quantity mawufactured PRIOR to 
the 21st of May, 1885, in accordance with the laws of this 
Commonwealth relative to the manufacture and sale of 
said article and so sold by him; and that for the manu- 
facture of said article large investments were made in 
the purchase of suitable real estate, the erection of proper 
buildings and the purchase of the necessary machinery 
and ingredients; that in his traffic in the said article the 
defendant made large profits, and that if the said defend- 
ant should be prevented from trafficking in said article the 
value of his property engaged therein would be en- 
tirely lost and he would be deprived of the means of a 
livelihood.” 


The case, then, also presents this point : 

The zdentical oleomargarine, for the sale of which the 
plaintiff was convicted, was manufactured prior to and 
was in existence when the statute in question was passed. 

When it was manufactured it was lawful so to do. 

‘*The right to manufacture includes the incidental right 
to dispose of the liquors manufactured.” 

Beer Co. vs. Massachusetts, 97 U. 8., 32. 


Therefore, a statute which denies the right to buy or sell 
that manufactured article is in conflict with the XIV. 
Amendment to the Federal Constitution, in that it does 
deprive him of liberty and property withouf due process 
of law. 

Does not this case fairly present the questions which this 
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Court said, in Bartmeyer vs. Iowa, 18 Wallace, 930, and 
Beer Co. vs. Massachusetts, 97 U. S., 25, would arise on 
an offer such as here made ? 

It is no answer to say that the plaintiff himself did not 
manufacture the oleomargarine prior to May 21, 1885, for 
as the right to manufacture it implied the right to sell 
it, it was, before and on May 21, 1885, a legitimate article of 
commerce which any one, the plaintiff in error included, 
might buy or sell. If he and others might not, what be- 
comes of the right of property which the man who manu- 
factured it had in it? Of what value is his property if he 
may not sell it; and whom can he sell it to if no one may 
buy to sell it again ? 

Munn vs. Illinois, 94 U. S., 118. 
Bronson vs. Kinzie, Ist Howard, 311. 


A legislative rescript is not a due process of law. 
Murray’s Lessee vs. Hoboken L. & L. Co., 18 
Howard, 266. 
Norman vs. Heist, 5 W. & Serg., 173. 
Davidson ws. New Orleans, 96 U. S., 104. 


Nor can the Legislature find a fact so as to conclude the 
Courts. 
Sharpless vs. Mayor, etc., 9 Harris, 161. 


Hil.—The XIV. Amendment to the Federal Constitution 
provides—inter alia—‘* Nor shall any State deprive any 
person of life, liberty or property without due process of 
law.” 

The Act of the State of Pennsylvania of May 21st, 1885, 
does deprive the plaintiff in error and many others of 
‘* liberty without due process of law.” 

What is the “liberty” which is thus guarded? The 
language is simply ‘‘ liberty.” There is no limitation of 
it. It is not merely personal liberty or the absence of 
bodily restraint and freedom from incarceration, but 
‘liberty ” in its most comprehensive sense. The primary 
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definition of the word as given by Webster is: ‘‘ The state 
of a freeman; ability to do as one pleases.” It included 
natural liberty or the right which nature gives to all man- 
kind of disposing of their property in the manner they 
judge most consonant to their happiness.—1 Blackstone 
Com., 125. 

Social liberty and civil liberty and political liberty and 
personal liberty were included in it. 

In the Slaughter House Cases, 16 Wallace, 116, Mr. 
Justice Bradley said: ‘‘ The rights to life, liberty and the 
pursuit of happiness are equivalent to the rights of life, 
liberty and property. * ” * For the preservation, 
exercise and enjoyment of these rights the individual 
citizen as a necessity must be left free to adopt such call- 
ing, profession or trade as may seem to him most con- 
ducive to that end. Without this right he cannot be a 
freeman. This right to chose one’s calling is an essential 
part of that liberty which it is the object of government to 
protect, and acalling when chosen is a man’s property 
and right. Liberty and property are not protected when 
these rights are arbitrarily assailed.” 

In the same case, page 97, Mr. Justice Field said that 
amongst the things which the citizen had of right ‘‘ must 
be placed the right to pursue a lawful employment in a 
lawful manner without other restraint than such as 
equally affects all persons.” 

In the Butcher’s Union Company vs. Crescent City 
Company, 111 U. S., 761, Justices Bradley, Harlan and 
Woods agreed that ‘‘ The right to follow any of the com- 
mon occupations of life ts an inalienable right.” 

The Court of Appeals of New York in the People vs. 
Marx, 99 New York, 386, said: 

*‘These constitutional safeguards have been so thor- 
oughly discussed in recent cases that it would be superflu- 
ous to do more than to refer to the conclusions which have 
been reached bearing upon the question now under consid- 
eration. Among these, no proposition is now more firmly 
established than that it ts one of the fundamental rights 
and privileges of every American citizen to adopt and 
follow such lawful industrial pursuits not injurious to 
the community as he may see fit. * * * The term 
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‘liberty’ as protected by the Constitution is not cramped 
into a mere freedom from physical restraint of the citizen, 
as by incarceration, but is deemed to embrace the right of 
man to be free in the enjoyment of the faculties with 
which he has been endowed by his Creator, subject only 
to such restraints as are necessary for the common wel- 
fare.” 

Bertholf vs. O'Reilly, 74 New York, 515. 

In re Jacobs, 31 Alb. L. J., 85. 


“The general rule is that every person suz juris has a 
right to choose his own employment and to devote his 
labor to any calling.” 

Cooley’s Principles of Con. Law, page 231. 


In Munn vs. Illinois, 94 U. S., 142, Mr. Justices Strong 
and Field heid that, ‘‘ By the term liberty, as used in the pro- 
vision, something more is meant than mere freedom from 
physical restraint or the bonds of a prison. It means free- 
dom to go where one may choose, and to act in such 
manner not inconsistent with the equal rights of others as 
his judgment may dictate for the promotion of his happi- 
ness ; that is, to pursue such callings and avocations as 
may be most suitable to develop his capacities and give to 
them their highest enjoyment.” 


In part this language is from Magna Charta. There it 
was provided that ‘‘ No freeman shall be taken or impris- 
oned, or be disseized of his freehold or liberties or free 
customs, or be outlawed or exiled, or any otherwise 
destroyed, nor will we pass upon him or condemn him but 
by the lawful judgment of his peers or by the law of the 
land.” 

Blackstone shows how this was enacted and re-enacted 
by different Parliaments, and he enumerates as amongst 
those rights of the ‘‘ freeman” personal security, personal 
liberty and private property. 

It was then for the plaintiff in error to choose his own 
trade or calling. It was part of his “liberty” so todo. 
Pennsylvania could not confine him in that choice, except 
from such trades and occupations and callings as affected 
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the public morals or health, or the peace, good order or 
safety of society. In other words, by some infraction on 
his part of athen existing valid police law, or the choice of 
some occupation which violated the maxim of ‘* Sic utere 
tuo ut alienum non leadas.”’ 

In this view of the case, it is immaterial whether he 
chooses his occupation before or after such an act is passed, 
for the prohibition of the amendment is upon the States 
which shall do nothing to deprive him of lzberty without 
due process of law. Whether passed before or after he so 
chooses, is equally a denial of his liberty. If before, then 
only of his liberty; if afterwards, then also of property, be- 
cause, in many cases, his calling or profession is his most 
valuable property. 


Amongst other things, he chose the occupation of buy- 
ing and selling oleomargarine, when along comes the Act 
of May 21, 1885, and takes from him his property, and 
forbids him from carrying on his trade. | 


The act says, if he does buy or sell oleomargarine, he 
will be imprisoned and fined. Not if he adulterates it, or 
manufactures it out of impure or hurtful fats, or seeks to 
impose it on the public as butter made from cream—notl 
that—but if he has it perfectly pure, made out of the 
cleanest and most wholesome fats—a perfectly nutritious 
and wholesome article of food—still he will be fined and 
imprisoned whenever he sells it or offers to sell it, or con- 
ceives the idea of selling it in competition with dairy but- 
ter. The conviction in this case is on both counts of the 
indictment: (1) For selling. (2) For having it on hand 
with intent to sell as an article of food. 


Under this act there is not to be any judicial investiga- 
tion of any kind except this: did the defendant charged, 
sell, or have on hand with intent to sell, oleomargarine ? 
If so all other matters are immaterial. He is guilty. 

Is this the due process of law the XIV. Amendment 
speaks of? If so, what does the amendment signify, and 
what protection is itto any one? —The amendment, as this 
Court has repeatedly held, is directed against action by the 
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State. Now, if it is due process of law to pass an Act of 
Assembly and say that whoever sells dairy butter, or 
wheat, or molasses made from the cane, or whoever prac- 
tices law, or medicine, shall be fined or imprisoned, then, 
indeed, cuz bono the amendment ? 
If due process of law merely means a legislative act, why 
was this amendment ever passed ¢ 
[tis idle to talk about a judicial trial when all the trial 

is to investigate whether the defendant did the act pro- 
hibited in the Act of Assembly,and does not at all involve the 
power of the Assembly to pass such an act, or whether it 
is or is not within the police power of the State. Such can- 
not be due process of law. 

Murray’s Lessee vs. Hoboken Co., 18 Howard, 

266. 
Davidson vs. New Orleans, 97 U. S., 28. 
Lake View ws. Rose Hill Co., 70 Illinois, 
191. 
Gardner vs. Newburg, 2 Johns. Ch., 162. 
Craig vs. Kline, 65 Penna. St. 


To make a thing a crime which is necessary to and part 
of the “‘ liberty” of the citizen, and then say that it is 
due process of law to call a jury and prove he did the 
thing described in the legislative enactment, and therefore 
he is not illegally deprived of his liberty, is to nullify the 
constitutional provision and subject his liberty to the 
caprice of a majority in the Legislature. Surely a con- 
struction which would involve such consequences will not 
be adopted. 


The argument upon which the Supreme Court of Penn- 
svlvania sustained the constitutionality of this law was 
this : 

The police power is legislative, and when the Legislature 
determine that any trade, occupation or calling, or article 
of food, or indeed anything of any kind is baneful to the 
public health or morals, or comfort, if may pass such 
laws as it sees fit, and stamping them as police laws, the 
judiciary cannot inquire into the fact whether the law 
does in fact touch the public health, or peace, or comfort. 
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Perhaps this may be said to be an unfair statement of 
the reasoning of that Court, but its opinion, as found in 
the Record, pages 28, 29, 30 and 31, it is most respectfully 
submitted is fairly open to that criticism. 


But suppose it be granted that the real grounds of the 
opinion are these: That oleomargarine is an article of 
food; it may be adulterated ; therefore its use may be 
wholly prohibited just when the Legislature sees fit, and 
it is wholly irrelevant to show that the defendant charged 
sold only the absolutely pure article, which is wholly in- 
nocuous and a wholesome article of food. 

This is the most favoravle light in which the opinion 
can be viewed. 


It would be folly to deny that oléomargarine may be 
adulterated, or more properly speaking, that dishonest 
men, for their own gain, may put into it such compounds 
as will make the product less desirable than the pure 
article ; not, be it noticed, make the product hurtful to 
health but merely less palatable. 

But is there any article of food that may not be so 
adulterated ? 

Is it not notorious that dairy butter, to foster which this 
act is passed, is often sold so adulterated and impure as to 
be hurtful to health ? 

Is it not the same with wheat bread, molasses, flour 
pepper, and indeed every article that is used as food ? 

And may the Legislature deprive me of the lawful indus- 
try and calling of making and selling pure wheat bread be- 
cause the dishonest baker across the street adulterates his? 

If so what trade or occupation may not be taken from 
one? 

Dishonest lawyers abound. May my liberty or property 
in my profession be taken from me because of that? 

Dishonest merchants sell miserable substitutes for silks 
and cloths. May the honest merchant, because of that, be 
prohibited from selling the genuine articles? 

The Court below seem to rely greatly upon the Massa- 
chusetits case of Commonwealth vs. Farren, 91 Mass., 489, 
where the adulteration of milk by water was prohibited. 
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But that is not our case. Suppose the Massachusetts 
Legislature had wholly prohibited the sale of pure milk 
because some sold milk adulterated with water. Would 
such an act have been constitutional? 

And yet such an act would have been the same in prin- 
ciple as the Pennsylvania Oleomargarine Act. 

On what principle of law may I be punished, and punished 
directly, by an infringement of my constitutionally pro- 
tected liberty because some one else dishonestly uses his 
liberty to harm the public? 

You might just as well forbid me from drawing a check 
because some men forge them, or forbid me from going on 
the highway because some men use the highway to pick 
pockets, as to forbid me from selling pure bread because 
some men sell adulterated bread. 


To the fullest extent we admit that all safeguards and 
protections may by law be enacted to prohibit the sale of 
adulterated, harmful articles. of food, but just as certainly 
we also claim that a lawful, honest, wholesome, and utterly 
harmless business cannot be stricken down because there 
are rogues in it who act dishonestly. 


But the Court say the extent or severity of the punish- 
ment is legislative, and the Courts cannot control its dis- 
cretion. 

Suppose it be so; but the punishment must be upon 
one who does an unlawful act, not upon the innocent— 
how can the Legislature take away my liberty or property 
because same other man uses his liberty or property for 
dishonest and harmful purposes ¢ 


The New York Court of Appeals in the People vs. Marx, 
99 New York, 377, held an act identical with this to be 
unconstitutional, and Mr. Justice Gordon dissented from 
the judgment of the Court in the case at bar. See his 
opinion, pages 32, 33, 34 of Record. 


For a brief discussion of this subject in a recent work, 


see Tiedeman’s Limitations of Police Power, pages 295- 
297. 
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The lower Court said (Record, page 18) that the consti- 
tutionality of an act cannot be determined on the testi- 
mony of witnesses. But why? ? 

Is not the testimony of witnesses the way the law points 
out to prove facts—and, indeed, as a fact is it not often so 
—that whether an ‘act is unconstitutional depends upon 
the tacts? In Pennsylvania especially this has been held, 
and although the very objection was urged against a deci- 
sion holding that the foot-front rule as to assessment for 
rural property was unconstitutional, but for city property 
was constitutional, that different juries might find different 
ways, the Supreme Court held the objection not good. 

Seely vs. City of Pittsburgh, 82 Penna. St., 
o60. 

Washington Avenue, 69 Jd., 352.’ 

Craig v. Philadelphia, 89 Jd., 265. 


We print, in the Appendix, all the legislation in Penn- 
sylvania on the subject of Oleomargarine. 


To sum up the whole matter: 


(I.)—The Act prohibiting the manufacture and sale of 
Oleomargarine is not within the Police Power—because it 
does not touch the public health, peace or morals. 


(II.)\—Not being so, it is an arbitrary, illegal enactment 
by which the plaintiff in error is deprived of his liberty 
and property without due process of law, and is by the 
State of Pennsylvania denied the equal protection of its 
law, and is therefore in conflict with the XIV. Amend- 
ment to the Federal Constitution. 


(IIl.)\—Therefore, the conviction and sentence in the 
Court below were illegal, and the judgment of the Su- 
preme Court of Pennsylvania should be reversed. 


([V.)—And, therefore, this motion should be overruled. 


Welss & GILBERT, 
D. T. Watson, 
Attys. for Pltff. in Error. 


APPENDIX. 


AN ACT 


To PREVENT DECEPTION IN THE SALE OF BUTTER AND 
CHEESE. 


SECTION 1. Be it enacted, &c., that every person who 
shall manufacture for sale, or who shall offer or expose for 
sale, any article or substance in semblance of butter or 
cheese, not the legitimate product of the dairy, and not 
made exclusively of milk or cream, but into which the oil 
or fat of animals not produced from milk enters as a com- 
ponent part, or into which melted butter or any oil thereof 
has been introduced to take the place of cream, shall con- 
spicuously and durably stamp, brand or mark upon every 
tub, firkin, box or package of such article or substance, 
the word ‘‘ oleo-margarin,” in type of letters not less than 
one-half inch; and in case of retail sale of such article or 
substance in parcels, the seller shall in all cases deliver 
therewith to the purchaser a written or printed label, 
bearing the plainly written or printed word “‘oleo- 
margarin,” in type of letters as aforesaid; and every sale 
of such article or substance not so stamped, branded, 
marked or labelled, is declared to be unlawful, and no 
action shall be maintained in any of the Courts of this 
State to recover upon any contract for the sale of any such 
article or substance not so stamped, branded, marked or 
labelled. 


SECTION 2. Every person who shall knowingly sell or 
offer to sell, or have in his or her possession with intent to 
sell, contrary to the provisions of this act, any of the said 
article or substance required by the first section of this act 
to be stamped, marked or labelled, as therein stated, not 
so stamped, marked or labelled, or in case of retail sale, 
without delivery of a label required by section one of this 
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act, shall, for each such offense forfeit and pay a fine of 
one hundred dollars, to be recovered with costs in any of 
the courts of this State having cognizance thereof, in an 
action to be prosecuted by the district attorney in the 
name of the people, and the one-half of such recovery shall 
be paid to the informer and the residue shall be applied to 


the support of the poor in the county where such recovery 
is had. 


SECTION 3. Every person who shall knowingly sell, or 
offer or- expose for sale, or who shall cause or procure to 
be sold or offered or exposed for sale, any article or sub- 
stance required by the first section of this act to be con- 
spicuously and durably marked, branded, stamped or 
labelled, not so marked, branded, stamped*or labelled, 
shall be guilty of a misdemeanor, and on trial for such 
misdemeanor, proof of the sale, or offer or exposure 
alleged, shall be presumptive evidence of knowledge of 
the character of the article so sold or offered, and that the 
same was not marked, branded, stamped or labelled as 
required by this act. 


Approved the 22d day of May, A. D. 1878. 
J. F. HARTRANFT, 


AN ACT 


For THE PROTECTION OF DAIRYMEN AND TO PREVENT DE- 
CEPTION IN SALES OF BUTTER AND CHEESE. 


SECTION 1. Be it enacted, &c., That every person who 
shall manufacture for sale, or who shall offer or expose 
for sale, or who shall export to a foreign country by the 
tub, firkin, box or package, or any greater quantity, any 
article or substance in semblance of butter or cheese, not 
the legitimate product of the dairy, and not made exclu- 
sively of milk or cream, but into which any oil, lard, or 
fat, not produced from milk or cream, enters as a compo- — 
nent part, or into which melted butter or any oil thereof 
has been introduced to take the place of cream, shall dis- 
tinctly and durably stamp, brand, or mark upon the side 
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of every cheese, and also upon the top and side of every 
such tub, firkin, box, or package of such article or sub- 
stance the words ‘‘oleomargarine butter,” or, if containing 
cheese, the words ‘‘imitation cheese” only, where it can 
be plainly seen in Roman letters, which shall be burned or 
painted thereon with permanent black paint in a straight 
line, and shall not.be less than one-half inch in length, and 
if for export shall also invoice the same and clear the same 
through the Custom House as ‘‘ oleomargarine butter,” or, 
if cheese, as ‘‘ imitation cheese,” and in case of retail sales 
of such articles or substances in parcels, the seller shall, 
in all cases, sell or offer or expose the same for sale from a 
tub, firkin, box, or package stamped, branded, or marked as 
herein stated, and shal! also deliver, therewith to the pur- 
chaser, printed labels bearing the plainly printed words 
‘*oleomargarine butter,” or if cheese, the words ‘‘ imita- 
tion cheese” only, in Roman letters, not less than one- 
half inch in length, which shall be printed in a straight 
line, and every sale of such article or substance, or export 
of the same, by the tub, firkin, box or package, or in any 
greater quantity, not so stamped, branded or marked, and 
if exported, not invoiced and cleared through the Custom 
House as *‘ oleomargarine butter,” or if cheese, as ‘* imita- 
tion cheese,” and every sale of such article or substance at 
retail in parcels that shall not be sold from a tub, firkin, 
box or package so stamped, branded or marked, or without 
delivery of a label therewith as above stated, is declared 
to be unlawful and void and no action upon any contract 
shall be maintained in any of the Courts of this State to 
recover upon any contract for the sale of any such article, 
or semblance not so stamped, branded, marked, labelled 
or sold. 


SECTION 2. Every person who shall sell, or offer or 
expose for sale, or export to a foreign country, or have 
in his or her possession with intent to sell, by the tub, 
firkin, box or package, or in any greater quantity, any 
of the said article or substance, required by the first 
section of this act to be stamped, branded, marked and, 
if exported, invoiced and cleared through the Custom 
House as ‘‘oleomargarine butter”or ‘‘ imitation cheese,” 
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as therein stated, that shall not be so stamped, branded, 
marked and, if exported, invoiced according to 
the provisions of this act, or in case of retail sales in par- 
cels, every person who shail sell or offer or expose for sale 
any of said article or substance without selling, offering 
or exposing for sale the same from a tub, firkin, box or 
package stamped, branded or marked as in said first sec- 
tion stated, or without delivery of a label as required by 
section one of this act, shall for every such offense forfeit 
and pay a fine of one hundred dollars, to be recovered, 
with costs, in any of the courts in this State having cogni- 
zance thereof, in an action to be prosecuted by any district 
attorney in the name of the Commonwealth, and shall be 
paid into the County Treasury. 


SECTION 3. Every person who shall sell or offer or ex- 
pose for sale or export to a foreign country, or who shall 
cause or procure to be sold, offered or exposed for sale by 
the tub, firkin, box or package, or in any greater quan- 
tity, any article or substance required by the first section 
of this act to be stamped, branded, marked and, if ex- 
ported, invoiced and cleared, as therein stated, not so 
stamped, branded, marked, and if exported, invoiced 
and cleared, or in case of retail sales in parcels every 
person who shall sell, or offer or expose for sale, or 
who shall cause or procure to be sold, offered or exposed 
for sale, any article or substance required by the first 
section of this act to be sold, offered or exposed for such 
sale from a tub, firkin, box or package stamped, branded 
or marked and labelled as therein stated, contrary to the 
provisions of said section, shall be guilty of a misdemeanor, 
and upon conviction shall be punished by a fine of not 
less than fifty dollars, nor more than two hundred dollars, 
or by imprisonment in the County Jail for not less than 
ten nor more than thirty days, or by both such fine and 
imprisonment for each and every offense. 


SECTION 4. All acts or parts of acts inconsistent with 
the provisions of this act are hereby repealed. 
Approved the 24th day of May, A. D. 1883. 
Rost. E. PATTISON. 
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AN ACT 


FoR THE PROTECTION OF THE PuBLIC HEALTH, AND TO 
PREVENT ADULTERATION OF DatrRy PRODUCTS AND 
FRAUD IN THE SALE THEREOF. 


SECTION 1. Be it enacted &c., That no person, firm or 
corporate body, shall manufacture out of any oleaginous 
substance or any compound of the same, other than that 
produced from unadulterated milk or of cream from the 
same, any article designed to take the place of butter or 
cheese produced from pure, unadulterated milk, or cream 
from the same, or of any imitation or adulterated butter 
or cheese, nor shall sell or offer for sale, or have in his, 
her or their possession, with intent to sell the same as an 
article of food. 


SECTION 2. Every sale of such article. or substance, 
which is prohibited by the first section of this act, made 
after this act shall take effect, is hereby declared to be un- 
lawful and void, and no action shall be maintained in any 
of the courts of this State to recover upon any contract 
for the sale of any such article or substance. 


SECTION 3. Every person, company, firm or corporate 
body who shall manufacture, sell or offer or expose for 
sale, or have in his or their possession with intent to sell, 
any substance, the manufacture and sale of which is pro- 
hibited by the first section of this act, shall, for every such 
offense, forfeit and pay the sum of one hundred dollars, 
which shall be recoverable with costs by any person suing 
in the name of the Commonwealth, as debts of like amount 
are by law recoverable; one-half of which sum, when so 
recovered, shall be paid to the proper county treasurer for 
the use of the county in which suit is brought, and the 
other half to the person or persons at whose instance such 
a suit shall or may be commenced and prosecuted to re- 
covery. 


Section 4. Every person who violates the provisions of 
the first section of this act, shall be deemed guilty of a mis- 
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demeanor, and upon conviction, shall be punished by a fine 


of not less than one hundred dollars, nor more than three 
hundred, or by imprisonment in the county jail for not 
less than ten nor more than thirty days, or both such fine 
and imprisonment for the first offense, and imprisonment 
for one year for every subsequent offense. 


SECTION 5. It shall be the duty of constables of the 
several cities, boroughs, wards and townships of this Com- 
monwealth, to make quarterly reports under oath to the 
courts of quarter sessions of all violations of any of the 
provisions of this act which may come or be brought to 
their notice, and it shall be the duty of the judges of the 
said courts to see that the said returns are made regularly 
and faithfully. 


Section 6. This act shall take effect on the first day 
of July, one thousand eight hundred and eighty-five. 


SECTION 7. All acts or parts of acts inconsistent with 
the prvoisions of this act are hereby repealed. 
Approved the 2ist day of May, A. D. 1885. 


Rost. E. PATTISON. 
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No. 1359. October Term, 1886. 
IN THE Ses 


Supreme Court of the United States. 


——- —-— ope — 


W. L. Powell, 
Plaintiff in Error, 


V8. 


The Commonwealth of Pennsylvania, 
Defendant in Error. 


BRIEF OF ARGUMENT FOR DEFENDANT IN ERROR | 


sur MOTION TO DISMISS OR AFFIRM. 


— 


Be 


Supreme Court of the United States. 


, Deen 
W. L. Powell ) October Term, 1886. 


vs. > 


No. 1359. 


The Commonwealth of Pennsylvanta. 


BRIEF OF ARGUMENT Sur MOTION TO DISMISS 
OR AFFIRM. 


The facts of the case as shown by the record are briefly 
these :— 


. The General Assembly of the State of Pennsylvania passed 
an act entitled “ An act for the protection of the public health, 
and to prevent adulteration of dairy products and fraud in the 
sale thereof,” which was approved May 2tst, 1885, and took 
effect July 1st, 1885. Under the said act the plaintiff in error 
was indicted at the August sessions of the Court of Quarter 
Sessions of the Peace for the county of Dauphin, for violating 
the act on the 1oth of July previous, by selling oleomargarine 
or imitation butter. He wasduly convicted by a jury, and 
sentenced by the court to pay the costs of prosecution and a 
small fine. The case was carried to the Supreme Court of the 
State on the ground that the act under which he was convicted 
was unconstitutional. That tribunal affirmed the decision of 
the court below, declaring the constitutionality of the act. 
Thereupon Powell took out a writ of error from this court. 


2 


The allegations in the petition for the writ of error, upon 
which the writ was allowed, are that the said statute is repug- 
nant to the Constitution of the United States in the following 
particulars :-— 

1. To the Fourteenth Amendment, in that it abridges the 
privileges and immunities of a citizen of the United States. 

2. And in that it deprives a citizen of his property without 
due process of law. 

3. To the Fifth Amendment, in that it takes private prop- 
erty for public use without just compensation. 

The defendant in error submits that the statute in question 
contravenes none of the provisions of the Federal Constitu- 
tion referred to, nor any other portion of that instrument. 
The law was purely a police measure within the well-settled 
powers of a State legislature to enact. There is no Federal 
question involved in the case, and this court has therefore no 
jurisdiction. But if technically, by reason of the averments 
of the petition, a construction of certain sections of the Con- 
stitution be involved, the decisions of this court clearly estab- 
lish that the law of Pennsylvania in question is not unconsti- 
tutional. Under the practice, even if the Supreme Court has 
jurisdiction of a cause by reason of a Federal question being 
squarely raised before it, yet if the decision below is pursuant 
to precedents of the court a motion to affirm will be granted, 

Swope vs. Leffingwell, 105 U. S., 3; 

Micas vs. Williams, 104 U. S., 556; 
Hinckley vs. Morton, 103 U. S., 764; 
Schoonmaker vs. Gilmore, 102 U. S., 118; 
Transportation Line vs. Cooper, 99 U. S., 78. 


1. It is first charged that the law abridges the privileges and 
immunities of a citizen of the United States. 

It is settled by the decisions in the Slaughter House Cases, 
16 Wall., 36, and Bartemeyer vs. lowa, 18 Wall., 133, that the 
privileges and immunities of citizens of the United States re- 
ferred to in the Fourteenth Amendment, are confined to those - 
which arise out of the nature and essential character of the 
National Government, the provisions of its Constitution, or its 
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laws and treaties made in pursuance thereof. The fundamental 
civil rights, for the security of which organized society is insti- 
tuted, are. privileges and immunities of citizens of the S/ates, 
which remain under the care of the State Governments, and are 
not within the scope of the words “ privileges and immunities ” 
as used in the Federal Constitution. A glance at the Statute of 
Pennsylvania under consideration (which for convenience is 
printed at the end hereof), will show that the only privileges 
and immunities involved in it are the fundamental civil rights 
which by the solemn decision of this court are left solely in 
the care of the States. The alleged fundamental right to 
manufacture and sell a food product is the only right of which 
the defendant below was deprived. As it has been decided, 
this is not a privilege or immunity in the sense of the Four- 
teenth Amendment. 


2. It is also objected that contrary to the Fifth Amendment 
of the Constitution private property has been taken for public 
use without just compensation. 

Without going into an inquiry as to the truth of this charge, 
it is sufficient to point out that there is no provision of the 
Federal Constitution which prohibits a S/ate from taking pri- 
vate property for public use without just compensation. The 
Fifth Amendment, it has been decided over and over again, is 
a limitation on the powers of the Federal Government, and not 
a restraint upon the States. 

Barron vs. Mayor and City Council of Baltimore, 7 
Pet., 243; 

Withers vs. Buckley, 20 How., 84; 

Twitchell vs. Commonwealth, 7 Wall., 32 

There can thus be no Federal question involved in this as- 
pect of the case. 


3. It is finally claimed that the statute deprives persons of 
property without due process of law, and in that respect vio- 
lates the Fourteenth Amendment. 

There is no allegation here, and the record does not show, 
that the oleomargarine or imitation butter, for the sale of which 
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Powell was indicted in the Quarter Sessions Court, was in his 
possession or was even in existence when the law was passed 
or when it went into effect. This should affirmatively appear 
before this court can take jurisdiction of the case on the 
ground alleged. 

Beer Company vs. Massachusetts, 97 U. S., 33. 

There was and is no pretense that the defendant’s property 
was directly taken away from him by the act of the legisla- 
ture. The only contention that can be made in this connec- 
tion is that certain forms of machinery, or other property 
adapted to the manufacture of oleomargarine, was, perhaps, 
incidentally made less valuable because of the act. Such an 
effect on property is not a taking of property without due 
process of law within the meaning of the Constitution. This 
principle is declared in the decisions of this court which es- 
tablish that prohibitory liquor laws of States, so long as they 
do not take away property in liquor in existence at the time 
of their going into effect, are not unconstitutional, 

Foster vs. Kansas, 112 U. S., 201; 
Beer Company vs. Massachusetts ; 
Bartemeyer vs, Iowa. 

There is little legislation of a prohibitory nature, even 
within the conceded bounds of a State’s constitutional power 
that does not affect—sometimes seriously affect—investments 
in forms of property related to the prohibited article. The 
whiskey manufacturer, whose business is taken away by a 
prohibitory liquor law, finds a less valuable lot of machinery 
on his hands, while the dealer in noxious drugs or adulterated 
provisions, whose trade is interdicted, finds his occupation 
gone, and his wares and fixtures deprived of, or curtailed in, 
their market; but neither the whiskey manufacturer nor the 
dealer in noxious drugs or provisions, has ever successfully 
assailed in this court prohibitory laws such as that at present 
before it, which only indirectly affects property values. 

See Weil vs. Calhoun, 25 Fed. Rep., 872; 
/n re Brosnahan, 18 Fed. Rep., 66, 67. 

The proceedings in the case, from the time of the indict- 

ment to the final affirmance by the Supreme Court of Penn- 
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sylvania of the judgment of the trial court, having been regu- 
lar and according to the course of proceedings in such cases 
established by the law of Pennsylvania, there was no depriva- 
tion of property zwzthout due process of law. It is not possible 
to hold that a party has without due process of law been de- 
prived of his property when, as regards the issues affecting it, 
he has by the laws of the State a fair trial in a court of jus- 
tice, according to the modes of proceeding applicable to such 
cases. 

Davidson vs. New Orleans, 96 U. S., 105; 

Kennard vs. Morgan, 92 U. S., 480; 

McMillen vs. Anderson, 95 U. S., 37; 

kx parte Wall., 107 U. S., 289, 290. 

The present statute must be considered as fairly within the 
police powers of the State. Itisa public measure of internal 
regulation, applying to all persons and to all sections in the 
State. There are no arbitrary provisions of the act, and there 
are no burdens or disabilities imposed by it upon one class of 
citizens that are not imposed upon all. As such a statute, 
nothing in the Fourteenth Amendment or in any other portion 
of the Constitution antagonizes it. A recent exposition of the 
Fourteenth Amendment by Mr. Justice Field in Barbier vs. 
Connolly, 113 U.S., 31, is a conclusive answer to the claim of 
the protection of the Constitution of the United States from 
such legislation as the present. The Justice says :— 

The Fourteenth Amendment, in declaring that no State “ shall 
deprive any person of life, liberty, or property without due pro- 
cess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws,’”’ undoubtedly intended not only 
that there should be no arbitrary deprivation of life or liberty 
or arbitrary spoliation of property, but that equal protection 
and security should be given to all under like circumstances 
in the enjoyment of their personal and civil rights; that all 
persons should be equally entitled to pursue their happiness 
and acquire and enjoy property ; that they should have like 
access to the courts of the country for the protection of their 
persons and property, the prevention and redress of wrongs, 
and the enforcement of contracts; that no impediment should 
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be interposed to the pursuits of any one except as applied to 
the same pursuits by others under like circumstances; that no 
greater burdens should be laid upon one than are laid upon 
others in the same calling and condition, and that, in the ad- 
ministration of criminal justice, no different or higher punish- 
ment should be imposed upon one than such as is prescribed 
to all for like offenses. But nether the amendment—broad and 
comprehensive as it is—nor any other amendment, was designed 
to interfere with the power of the State, sometimes termed tts po- 
lice power, to prescribe regulations to promote the health, peace, 
morals, education, and good order of the people, and to legislate 
so as.to increasé the industries of the State, develop its resources, 
and add tu its wealth and prosperity. * * * Regulations for 
these purposes may press with more or less weight upon one 
than upon another, but they are designed not to impose un- 
equal or unnecessary restrictions upon any one, but to pro- 
mote, with as little individual inconvenience. as possible, the 
general good; though, in many respects, necessarily special 
in their character, they do not furnish just ground of complaint 
if they operate alike upon all persons and property under the 
same circumstances and conditions. Class legislation, dis- 
criminating against some and favoring others, is prohibited, 
but legislation which, in carrying out a public purpose, is 
limited in its application, if within the sphere of its operation 
it affects alike all persons similarly situated, is not within the 
amendment. 

It is therefore respectfully claimed that there is no Federal 
question involved in this case, and that either the writ of error 
should be dismissed, or the judgment should be affirmed on 
the ground that if any Federal questions are in fact raised, 
they have already been repeatedly decided adversely to the 
plaintiff in error. 

WAYNE MacVEAGH, 
For Defendant in Error. 


APPENDIX. 


ACT OF THE LEGISLATURE OF PENNSYLVANIA, 21ST May, 1885, 


AN ACT 


For the protection of the public health, and to prevent adulteration of 
dairy products and fraud in the sale thereof. 


Section I. Be it enacted, &c. That no person, firm, or cor- 
porate body shall manufacture out of any oleaginous sub- 
stance or any compound of the same, other than that pro- 
duced from unadulterated milk, or of cream from the same, 
any article designed to take the place of butter or cheese pro- 
duced from pure unadulterated milk, or cream from the same, 
or of any imitation or adulterated butter or cheese, nor shall 
sell or offer for sale, or have in his, her or their possession 
with intent to sell, the same as an article of food. 


Sec. 2. Every sale of such article or substance, which is 
prohibited by the first section of this act, made after this act 
shall take effect, is hereby declared to be unlawful and void, 
and no action shall be maintained in any of the courts of this 
State to recover upon any contract for the sale of any such 
article or substance. 


Sec. 3. Every person, company, firm or corporate body who 
shall manufacture, sell or offer or expose for sale, or have in 
his, her or their possession with intent to sell, any substance, 
the manufacture and sale of which is prohibited by the first 
section of this act, shall, for every such offense, forfeit and 
pay the sum of $100, which shall be recoverable with costs by 
any person suing in the name of the Commonwealth as debts 
of like amount are by law recoverable ; one-half of which sum 
when so recovered, shall be paid to the proper county treas- 

(7) 
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urer for the use of the county in which suit is brought, and the 
other half to the person or persons at whose instance such a 
suit shall or may be commenced and prosecuted to recovery. 


Sec. 4. Every person who violates the provisions of the 
first section of this act, shall be deemed guilty of a misde- 
meanor, and upon conviction, shall be punished by a fine of 
not less than $100, nor more than $300, or by imprisonment 
in the county jail for not less than ten nor more than thirty 
days, or both such fine and imprisonment for the first offense, 
and imprisonment for one year for every subsequent offense. 


Sec. 5. It shall be the duty of constables of the several 
cities, boroughs, wards and townships of this Commonwealth, 
to make quarterly reports under oath to the courts of quarter 
sessions of all violations of any of the provisions of this act 
which may come or be brought to their notice, and it shall 
be the duty of the judges of the said courts to see that the 
said returns are made regularly and faithfully. 


Sec. 6. This act shall take effect on the first day of July, 
1885. 


Sec. 7. All acts or parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 


APPROVED—The twenty-first day of May, A. D. 1885. 


IN THE 


supreme Gourt of the United States, 


NO. OCTOBER TERM, 1887. 
Wittam. L. Powe tt, Plaintiff in Error. 


Tue CoMMONWEALTH OF PENNSYLVANIA. the Defendant in Error. 


Motion to Advance Cause. 


This is a writ of erro: in a criminal case to the Supreme 
Court of Pennsyivania. The plaintiff in error alleges that the 
Act of the General Assembly of the State of Pennsylvania pro- 
hibiting the manufacture and sale of oleomargarine is in con- 
Hict with the fourteenth (14) amendment to the Federal Consti- 
tution in the following respects: 


(1.) In that it denies to him the egual protection of the law. 
(2.) In that it denies to him his right of personal liberty. (3.) 
[n that it denies to hinr his right of personal property. 

We join inthe motion to advance. It isa test case, and 
many merchants and manufacturers, whose rights we believe 
are illegally infringed by this Act, will suffer irreparable lost if 
the argument of it goes over to 1590. 

WEISS and GILBERT, 
D. T. WATSON, 
4 ittys. tor Pla intiff sn Lrror. 
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—IN THE— 


unreme Court of the United States, 


No.7 OCTOBER TERM, 1887. 


W. L. POWELL, Plaintiff in Error, 
were us 


THE COMMONWEALTH OF PENNSYLVANIA, Defendant 
in Error, 


Motion to Advance Cause. 


The pendency of this writ of error and the decision of this 
Court refusing to dismiss or affirm, and the uncertainty arising 
therefrom, as to whether the Act of the Generat Assembly of 
Pennsylvania prohibiting the manufacture or sale of oleomarga- 
rine is in conflict with the Federal Constitution, does embarrass 
the authorities of the State in enforcing the provisions of said 
Act, and I am informed that numerous prosecutions are stayed 


awaiting the decision of this Court. 

It is of public interest and importance that the questions in- 
volved should be settled, and I therefore deem it my duty to 
respectfully urge upon this Court the speedy hearing of this case. 

W.S. KIRKPATRICK, 


Attorney General of Pennsylvania. 
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W.L. POWELL, Plaintiff in Error and Defendant Below. 
= 


Wersus 


The Commonwealth of Pennsylvania, the Defendant in Error 
and Plaintiff Below. 


JOG 


Motion to Advance Cause. 


WAYNE Mal EAGH, 


| SL MeCaAnRith, “e+ A fe € 
District Att'y for Dauphin Co. 
Attys. for Deft. in Binks 
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—IN THE— 


supreme Court of the United States, 


ES 


NO. OCTOBER TERM, 1887. 


W. L. Powe tt, Plaintiff in Error and Defendant below. 
vs. 
THe CoMMONWEALTH OF PENNSYLVANIA, the Defendant in Error 


and Plaintiff below. 


And now, October 3, 1887, comes the Commonwealth of 
Pennsylvania, the defendant in error, and moves the Court to 
advance this case and assigns as reasons therefor. 


(a) That the State of Pennsylvania is embarrassed in the 
administration and enforcement of the Act ot Assembly, the 
constitutionality of which is attacked in this Court by reason of 
the pendency of this writ ot error. Especially is this so since 
this Court on the 2d day of May, 1887, denied the motion made 
by the defendant in error to dismiss or affirm the judgment of 
the State Court. Numerous cases are pending in the State 
Jourts awaiting the decision in this case. 


(6) The rights of property and of persons of numerous 
citizens of Pennsylvania, who are engaged in the manufacture 
or sale of oleomargarine, are directly involved. 


(c) Substantially similar statutes to the one here involved 
—passed by the General Assembly of the State of Pennsylvania 
——have been passed by the States of New York, Ohio, Illinois 
and other States of the Union, and a decision of the questions 
involved in this case would be of much more than local appli- 
tion. 


2 W. L. Powell vs. The Commonwealth of Pennsylvania. 


BRIEF OF ARGUMENT. 
SUR-MOTION TO ADVANCE. 


The General Assembly of the State of Pennsylvania pass- 
ed, and the Governor of the State approved on the 21st day of 
May, 1885, an act entitled an act ‘For the protection of the 
public health and to prevent adulteration of dairy products and 
fraud in the sale thereof.” A copy of this act is printed in the 
appendix. Under it many prosecutions were instituted in the 
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State of Pennsylvania and among others one against Powell, 
the plaintiff in error, on the 10th day of July, 1885, by an in- 
formation before an alderman in the city of Harrisburg. A 
true bill was found in the case on September Sth, 1885, and the 
case was tried on September Lith, 1885, when the plaintiff in 
error set up as his defense to the allegation that he had sold 
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oleomargarine in contravention of the provisions of said Act of 
Assembly, that the said Act of Assembly was unconstitutional 
among other things in that it denied to him his rights of per- 
sonal liberty and personal property. The trial Court sustained 
the constitutionality of the act and the plaintiff in error was 
convicted and sentenced. On the 16th day of March, 1886, a 
writ of error was taken to the Supreme Court of Pennsylvania. 
The case was argued before that Court and on the 3rd of Janu- 
ary, 1887, by a divided court the judgment and sentence of the 
Court below were affirmed. To this judgment a writ of error 
was allowed and issued by this court on the 15th day of Janu- 
ary, ISS7, and the case was docketed as No. 1359, October 
Term, 1886. On the 25th day of April, ISS7, the defendant in 
error filed a motion to dismiss or affirm, which after considera- 
tion this Court on the 2d day of May, 1887, denied. 


Numerous cases are still pending in the trial courts of the 
State of Pennsylvania for violations of this so-called Oleomar- 
garine Act, and in many of them, notably in Allegheny County 
in the Western portion of the State, proceedings have been 
stayed awaiting the ultimate decisions of this Court on the con- 
stitutionality of the act. The Commonwealth of Pennsylvania 
is embarrassed in the administration of this, one of her police 
laws, by reason of the pendency of this writ of error, and espe- 
cially since this Court has deemed the questions involved of such 
character as to demand a full hearing. Until such hearing is. 


Brief of 4 lrgument. > 


had probably none of the trial courts in the State of Pennsyl- 
vania would be inclined to convict and sentence violators of this 
law. 

In justice to those whose capital is involved in the manu- 
facture and sale of oleomargarine, it can also be said the case 
should be speedily decided, because while the Commonwealth 
is embarrassed by pending litigation in the enforcement of the 
provisions of this law, it is also true that those engaged in the 
manufacture and sale of oleomargarine at the time the act was 
passed are also greatly embarrassed in the prosecution of their 
business. If the act is unconstitutional this interference with 


their individual rights is to be deprecated. 


Substantially similar statutes have been passed in many of 
the different states of this Union and questions more or less 
cognate to the ones involved ir this case have been mooted in 
reference to each of these statutes. <A final decision by the 
Court of ultimate rescrt as to whether such legislation does 
conflict with the Federal Constitution is ver much tobe desird. 


WaynE Med ecun. 
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| District Att'y for Daupirin Co., 
Attys. Tor Deft. in Error. 
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APPENDIX. 


AN ACT 

For the protection of the public health, and to prevent adul- 
teration ot dairy products and fraud in the sale thereof. 

Section |. Be it enacted, &c., That no person, firm or cor- 
porate body shall manufacture out of any oleaginous substance 
or any compound of the same other than that produced from un- 
adulterated milk or of cream from the same, anv article designed 
to take the place of butter or cheese produced from pure un- 
adulterated milk, or creain from the same, or of any imitation or 
adulterated butter or cheese. nor shall sell or ofter for sale, or 
have in his, her or their possession with intent to sell the same 
asan article of food. 

Sec. 2. Every sale of such article or substance, which is pro- 
hibited by the first section of this act, made after this act shall 
take effect, is hereby declared to be unlawful and void, and 
no action shall be maintained in any of the courts of this State 
to recover upon any contract for the sale of any such article or 
substance. 

Sec. 3. Every person, company, firm or corporate body who 
shall manufacture, sell or offer or expose for sale, or have in his, 
her or their possession with intent to sell, any substance, the 
manufacture and sale of which is prohibited by the first section 
of this act, shall, for every such offense, forfeit and pay the sum 
of one hurdred dollars, which shall be recoverable with costs by 
any person suing in the name of the Commonwealth as debts of 
like amount are by law recoverable; one-half of which sum, 
when so recovered, shall be paid to the proper County Treasurer 
for the use of the county in which suit is brought, and the other 
half to the person or persons at whose instance such a suit shall 
or may be commenced and prosecuted to recovery. 

Sec. +. Every person who.violates the provisions of the first 
section of this act, shall be deemed guilty of a misdemeanor, 
and upon conviction, shall be punished by a fine not less than 
one hundred dollars, nor more than three hundred, or by impris- 
onment in the county jail for not less than ten nor more than 
thirty days, or both such fine and imprisonment for the first of- 
fense, and imprisonment for one year for every subsequent of- 
fense. 


Appendix. 


Sec 5. It shall be the duty of the Constables of the several 
cities, boroughs, wards and townships ot this Commonwealth, 


to make quarterly reports under oath to the Courts of Quarter 
Sessions of all violations otf any of the pvovisions of this act 
which may come or be brought to their notice, and it shall be 
the duty of the Judges of the said Courts to see that the said re 
turns are made regularly and faithfully. 

Src. 6. This act shall take effect on the first day of July, one 
thousand eight hundred and eighty-five. 

Sec. 7. All acts or parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 

Approvep—The 21st dav of May, A. D., 1885. 

Rozert E. Parrison. 
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No. 1303. 


HARVEY WILSON AND GEORGE HASLEY, PLAINTI 


IN ERROR, 
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THE COMMONWEALTH OF PENNSYLVANIA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
PENNSYLVANIA. . 
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Sec 5. It shall be the duty of thé Constables of the several 
cities, boroughs, wards and townships of this Commonwealth. 
to make quarterly reports under oath to the Courts of Quarter 


Sessions of all violations of any of the provisions of this act 


which may come or be brought to their notice, and it shall be 


the duty of the Judges of the said Courts to see that the said re 


turns are made regularly and faithfully. 
Sec. 6. This act shall take effect on the first day of July, one 
thousand eight hundred and eighty-five. 
Sec. 7. All acts or parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 
The 21st dav of May, A. w.. 1686. 


APPROVED 
Rosert EK. Parrison. 
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H. WALKER, JR., ET AL. VS. COMMONWEALTH OF PENNSYLVANIA. 1 


a Unitrep States oF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Pennsylvania, Greeting: 


Because in the record and_ proceedings as also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be bad in the said suit between 
Hay Walker, Jr., John H. Wilson, Emil Winter, Harvey Wilson, 
and George Hasley, plaintiffs in error, and The Commonwealth of 
Pennsylvania, defendant in error, wherein was drawn in question the 
validity of a treaty or statute of or an authority exercised under the 
United States,and the decision was against their validity, or wherein 
was drawn in question the validty of a statute of or an authority 
exercised under said State,on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity, or wherein was drawn 

in question the construction of a clause of the Constitution 
b or of a treaty or statute’ of or commission held under the 

United States, and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such clause 
of the said Constitution, treaty, statute, or commission, a manifest 
error hath happened, to the great damage of the said plaintiffs in 
error, as by its complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinetly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

said Supreme Court, the eleventh day of November, in the year of 
our Lord one thousand eight hundred and eighty-seven. 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
JOSEPH P. BRADLEY, 
Associate Justice of Sup. C’t U.S. 


[Endorsed :] Filed Nov. 12, 1887. 


c The United States of America to the Commonwealth of Penn- 
sylvania, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
1—13503 
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the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Penn- 
sylvania, wherein Hay Walker, Jr., John H. Wilson, Emil Winter, 
Harvey Wilson, and George Hasley are plaintiffs in error and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error,as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of 
the Supreme Court of the United States, this eleventh day of No- 
vember, in the year of our Lord one thousand eight hundred and 


eighty-seven. rete ids 
JOSEPH P. BRADLEY, 
Asso. Justice. 


d {Endorsed:] Hay Walker, Jr., et al. vs. The Commonwealth 
of Pennsylvania. Filed Nov. 12, 1887. 
I accept service of within citation this 12th day of November, A. 
D. 1887. | 
W. D. PORTER, 


District Attorney for Allegheny County, 
Attorney for Defendant in Error. 


On this — day of , In the year of our Lord one thousand 
eight hundred and eighty- —, personally appeared before 
me, the subscriber, and makes oath that he delivered a true copy of 
the within citation to 


Sworn to and subscribed the — ——, A. D. 188-. 


The answer of the justices of the supreme court of the 
State of Pennsylvania to the writ of error of the Supreme 
Court of the United States hereunto annexed as follows, to wit: 


é 


Among the records and proceedings and rolls in the court of quar- 
ter sessions in and for the county of Allegheny, in the Common- 
wealth of Pennsylvania, at No. 398, March sessions, 1887, and which 
was removed by writ of error to this court, is contained the fol- 


lowing: 
f City Information. 


ete ALTH OF PENNSYLVANIA, a 
City of Pittsburgh, County of Allegheny, = 


COMMONWEALTH OF PENNSYLVANIA 
v8. ! 
PittsBuRGH MeEttTiINnG Co., Limited—Hay Waker, Jr., Treasurer 


Before me, the subscriber, M. F. Cassidy, an alderman in and for 
said city, personally came 8. J. Adamson, who, upon oath, admin- 
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istered according to law, deposes and says that, at Allegheny City, 
in the county of Allegheny, on the 2 day of Feb’y, A. D. 1887, def’ts 
did, on the above date, sell and expose for sale butter made out of 
oleoginous substance or some other compound, contrary to act of 
Assembly in such cases made and provided. Complainant therefore 
prays and desires that a warrant may issue and the aforesaid de- 
fendant, Pittsburgh Melting Co., Limited—Walker—may be held to 
answer this charge of misdemeanor; and further deponent saith net. 


Sworn to and subscribed before me this 8 day of Feb’y, A. D. 
1887. 
M. F. CASSIDY, Alderman. [sxat.] 


tent. in 350.00, sub. con. to appear at and throughout March 

session of court of quarter session of said county to testify, ete. 
Taken before me this February 17th day of, 1887. 

M. F. CASSIDY. [srat.] 


March Term, A. D. 1887. 
CoMMONWEALTH 


v8. 
PirrssuRGH Mettine Co., Limited-——-Hay WALKER, Jr., Manager. 


We and each of us, Hay Walker, Jr., manager, and M. J. Sullivan, 
do acknowledge ourselves, jointly and severally, indebted to the 
Commonwealth of Pennsylvania in the sum of three hundred dol- 
lars, lawful money of the United States of America, to be levied of 
our and each of our lands and tenements, goods and chattels, con- 
ditioned that the said Pittsburgh Melting Co. Limited—Hay 
Walker, Jr., manager—shall be and appear at the March term of 
court of over and terminer and quarter sessions for the county of 
Allegheny on the first Monday of March, 1887, at the city of Pitts- 
burgh, then and there to answer the above charge — misdemeanor, 
as may be preferred against the said , and shall abide and 
not depart the court without leave, and shall in the meantime keep 
the peace and be of good behavior towards all citizens of the Com- 
monwealth, and more especially toward 8. J. Adamson. 


HAY WALKER, Jr. — 


M. J. SULLIVAN. SEAL. 


Taken and acknowledged before me this 17 day of February, A. 


D. 1887. 
M. F. CASSIDY, Alderman. 


g [Endorsed :] No. 398.. March term, A. D. 1887. Com- 

monwealth of Pennsylvania versus Pittsburgh Melting Co., 
“Limited "—Hay Walker, Jr., manager. Charge, misdemeanor. 
Information made Feb’ry 8th, 1887, on oath of S. J. Adamson. 


Coram. M. F. Cassidy, alderman. Costs, $—. Pros. priv. counsel, 
- def’t’s counsel, . Pros. found, 8. J. Adamson, 


PD lard r 


Jefferson, Greene Co., Pa.; def’t found, 37 Third St., Allegheny City, 
Officer, Wm. Maneese. Filed March 7th, 1887. 
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CoMMONWEALTH 
vs. 
PITTSBURGH MELTING Company, Limited—Hay WaAtKer, Jr., Man- 
ager. 


Charge: Misdemeanor. 


Warrant issued to Wm. Maneese, constable, Feb’ry 8th, 1887, on 
oath of S. J. Adamson. 

And now, Feb’ry 17th, 1887, —— tent. in $50.00, sub. con. that 
the complainant, S. J. Adamson, will appear at the next court of 
quarter sessions to testify, ete. 

And now, Feb’ry 17, 1887, Hay Walker, Jr., def’t, arrested and 
brought to office and entered bail in the sum of three hundred dol- 
lars for his appearance Feb’y 19, 1887, and now, Feb’ry 17th, 1887, 
defendant waives a hearing and enters bail in the sum of three hun- 
dred dollars for his appearance at the March term of court of 
quarter sessions. 


City oF PITTSBURGH, ey 
> 88 . 
County of Allegheny, § 

I,an alderman in and for said city, certify that the above is a 
true transcript from my docket, and that the recoguizances were 
duly taken and acknowledged before me as aforesaid. 

In witness whereof I hereunto set my hand and seal, at the city 
of Pittsburgh, this 5th day of March, A. D. 1887. 

M. F. CASSIDY, Alderman. [sEAt.] 
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] ALLEGHENY Counry, 88: 


In the Court of Quarter Sessions of the Peace for Allegheny County, 
of March Sessions, 1887. 


The grand inquest of the Commonwealth of Pennsylvania, now in- 
quiring in and for the body of the county of Allegheny, upon their 
oaths and solemn affirmations, respectively, do present that Hay 
Walker, the younger, late of said county, yeoman; John H. Wilson, 
late of said county, yeoman; George Hasley, late of said county, yeo- 
man; Emil Winter, late of said county, yeoman; and Harvey Wilson, 
late of said county, veoman, doing business as the Pittsburgh Melting 
Company, Limited, on the second day of February, in the year of 
our Lord one thousand eight hundred and eighty-seven, at the 
county aforesaid and within the jurisdiction of this court, unlaw- 
fully did then and there manufacture out of a certain oleaginous 
substance other than that produced from unadulterated milk and 
of cream from the same large quantities of a certain article designed 
to take the place of butter produced from pure unadulterated milk 
and of cream from the same, contrary to the form of the act of the 
General Assembly in such case made and provided and against the 
peace and dignity of the Commonwealth of Pennsylvania. 

And the Inquest aforesaid, upon their oaths and solemn affirma- 

tions aforesaid, do further present that the said Hay Walker, 
2 the younger, the said Jehn H. Wilson, the said George Has- 

ley,the said Emil Winter, and the said Harvey Wilson, so as 
aforesaid doing business as the Pittsburgh Melting Company, Lim- 
ited, on the day and year aforesaid, at the county aforesaid, and 
within the jurisdiction of this court, unlawfully did then and there 
manufacture a large quantity of a certain imitation and adulterated 
butter, the components and description of said imitation and adul- 
terated butter being to said inquest unknown, contrary to the form 
of the act of the General Assembly in such case made and provided 
and against the peace and dignity of the Commonwealth of Penn- 
sylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
younger, the said John H. Wilson, the said George Hasley, and the 
said Emil Winter, and the said Harvey Wilson, so as aforesaid 
doing business as the Pittsburgh Melting Company, Limited, on the 
day and year aforesaid, at the county aforesaid, and within the juris- 
diction of this court, unlawfully did then and there sell to one 8. J. 
Adamson, as an article of food, one tub of a certain article designed 
to take the place of butter produced irom pure, unadulterated milk 
and cream from the same, the said article designed to take the place 
of butter as aforesaid being manufactured out of a certain oleagi- 
nous substance and a compound of the same other than that pro- 
duced from unadulterated milk and of cream from the same, con- 

trary to the form of the act of the General Assembly in such 
5) case made and provided and against the peace and dignity 
of the Commonwealth of Pennsylvania. 


6 HAY WALKER, JUNIOR, ET AL. VS. 


And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
younger, the said John H. Wilson, of said George Hasley, the said 
Emil Winter, and the said Harvey Wilson, so as aforesaid doing 
business as the Pittsburgh Melting Company, Limited, onthe day 
and year aforesaid, at the county aforesaid, and within the jurisdic- 
tion of this court, unlawfully did then and there sell as an article of 
food to one S. J. Adamson one tub of a certain imitation and adul- 
terated butter, the components and description of said imitation and 
adulterated butter being to said inquest unknown, contrary to the 
form of the act of the General Assembly in such case made and pro- 
vided and against the peace and dignity of the Commonwealth of 
Pennsylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
vounger, the said John H. Wilson, the said George Hasley, the said 
Emil Winter, and the said Harvey Wilson, so as aforesaid doing 
business as the Pittsburgh Melting Company, Limited, on the day 
and year aforesaid, in the county aforesaid, and within the jurisdic- 
tion of this court, unlawfully did’ then and there have in their pos- 
session, with intent to sell as an article of food, a large quantity of a 
certain article designed to take the place of butter produced from 

pure, unadulterated milk and cream from the same, the said 
4 article designed to take the place of butter, as aforesaid, being 

manufactured out of an oleaginous substance and a compound 
of the same other than that produced from unadulterated milk and 
the cream from the same, contrary to the form of the act of the Gen- 
eral Asseinbly in such case made and provided and against the peace 
and dignity of the Commonwealth of Pennsylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
younger, the said John H. Wilson, the said George Hasley, the said 
Emil Winter, and the said Harvey Wilson, so as aforesaid doing 
business as the Pittsburgh Melting Company, Limited, on the day 
and vear aforesaid, at the county aforesaid, and within the Jurisdic- 
tion of this court, unlawfully did then and there have in their pos- 
session, with intent to sell as an article of food, a large quantity of 
a certain imitation and adulterated butter, the components and de- 
scription of said imitation and adulterated butter being to said 
inquest unknown, contrary to the form of the act of the General 
Assembly in such case made and provided and against the peace 
and dignity of the Commonwealth of Pennsylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
younger, the said John H. Wilson, the said George Hasley, the said 
Emil Winter, and the said Harvey Wilson, so as aforesaid doing 

business as the Pittsburgh Melting Company, Limited, on the 
D day and year aforesaid, at the county aforesaid, and within 
the jurisdiction of this court, unlawfully did then and there 
manufacture out of a certain oleaginous substance other than that 
produced from unadulterated milk and of the cream from the same 


t 
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a large quantity of a certain article designed to take the place of 
butter produced from pure, unadulturated milk and of cream from 
the same, contrary to the form of the act of the General Assembly 
in such case made and provided and against the peace and dignity 
of the Commonwealth of Pennsylvania. 

And the inquest aforesaid, upon their oaths and solemn affirma- 
tions aforesaid, do further present that the said Hay Walker, the 
younger, the said John H. Wilson, the said George Hasley, the said 
Emil Winter, and the same Harvey Wilson, so as aforesaid doing 
business as the Pittsburgh Melting Company, Limited, on the day 
and year aforesaid, at the: county aforesaid, and within the jurisdie- 
tion of this court, unlawfully did then and there manufacture a 
large quantity of a certain imitation and adulterated butter, with 
intent to sell the same as an article of food, the components and 
description of said imitation and adulterated butter being to said 
inquest unknown, contrary to the form of the act of the General 
Assembly in such case made and provided and against the peace 
and dignity of the Commonwealth of Pennsylvania. 

W. D. PORTER, 
Dist. Att'y for Allegheny Co. 
Fab pro respub., 
S. J. ADAMSON. 


Sworn by me. 


MORRIS N. MEAD, Foreman. 


[Endorsed :] No. 398. Att. for pros. issued May 12, 1887. March 
sessions, 1887. Commonwealth vs. Hay Walker, Jr., et < [ndict- 
ment, misdemeanor. Prosecutor, 8. J. Adamson. On Ap’l 27, 1887. 
True bill. Morris W. Mead, foreman. May 12th, 1887. Def’ts 
severally plead non cul et de hoc; dist. att’'y: Similiter. Issue joined. 

[Endorsed:] Guilty. May 12th, 1887. $100 fine and costs. 


6 March Sessions, 1887. 


COMMONWEALTH OF PENN’A ) 

v8. 

Hay Waker, Jr., Jonn H. Witson, Emit Winter, { 
and Harvey WILSsoN. 


No. 398. 


Indictment.—Misdemeanor in—lst count, manufacturing oleomar- 
garine; 2nd count, selling oleomargarine ; srd count, having in 
possession, &c. 

127tTH May, 1887. 
Jury sworn. 
Dist. Att’y Porter and J. F. Slagle, Esq., for Com.; D. T. Watson 
and W. B. Rodgers, Esqs., for def’ts. 


Testimony for the Commonwealth. 


Admission and agreement of def’ts admitting the commission of 
the acts charged in ‘the indictment as follows: 
Nunc pro ut and hereto attached. 
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7 Admission of Def’d’ts. 


That the defendants sold in Allegheny county, Pennsylvania, on 
the 2nd day of Feb., 1857, as an article of food, to 8S. J. Adamson, the 
prosecuting witness in this case, one original package of an article 
manufactured in Allegheny county, Pennsylvania, by the defend- 
ants out of oleaginous “substances and compounds other than that 
produced from unadulterated milk or cream from the same and de- 
signed to take the place of butter produced from unadulterated milk 
or cream; that the said package was sold and bought as oleomar- 
garine or butterine and not as butter produced from pure, unadul- 
terated milk or cream from the same, and that the said defendants 
had in their possession, with intent to sell the same as an article of 
food, the said package; and that the said package when sold was 
marked with the words “Oleomargarine butter” upon the lid and 
side of the package, in a straight line, in Roman letters one-half an 
inch long, as provided in the act of the General Assembly of this 
State, entitled An act for the protection of dairymen and to ee ent 
deception in sales of butter and cheese, approved May 24th, 1883. 


8 Ist Offer. 
Offer A. 


The defendants now offer to prove that prior to the 21st day of 
May, A. D. 1885, and on the 10th day of May, 1881, they were and 
they ever since have been and still are citizens of the State of Penn- 
sylvania, residing within the county of Allegheny, in said State, and 
that on May the 10th, 1881, they associated themselves as a volun- 
tary partnership organization (authorized by the laws of the State 
of Pennsylvania) under the name of the Pitts sburgh Melting Com- 
pany, for the purpose of the manufacture and sale ‘of oleom: argarine 
or butterine, it being an article manufactured out of oleaginous sub- 
stances and compounds other than that produced from unadulter- 
ated milk or cream from the same, and designed to take the place 
of butter a eg from unadulterated milk or cream ; that on the 
10th day of May, 1881, and prior thereto, there was no statute or 
law in the State of Pennsylvania prohibiting such manufacture and 
sale, but,on the contrary thereof, there was in force an act of the 
General Assembly of the State of Pennsylvania entitled “ An act to 
prevent deception in the sale of butter and cheese,’ approved May 
22nd, 1878, and that subsequent thereto the General Assembly of 
this State passed and the Governor approved an act entitled An act 
for the protection of dairymen and to prevent deception in the sale 
of butter and cheese, the said act being approved May 24th, 1883, 

and with this offer the defendants offer in evidence each of 

9 the said acts. 
That for the purpose of the manufacture of the said oleo- 
margarine and butterine the said defendants, under the name of 
the Pittsburgh Melting Company, purchased a large quantity of 


| 
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machinery in the years 1881, 1882, and 1883, especially made for 
aud adapted to the manufacture of the said oleomargarine or but- 
terine, and erected the said machinery in a building for that pur- 
pose, and prior to the lst day of January, A. D. 1885, the said 
defendants, under the name of the Pittsburgh Melting Company, 
had invested in said machinery a sum of money exceeding $20,000, 
of which sum the defendant, Hay Walker, contributed ten thousand 
dollars ($10,000). 

That the said defendants continued to manufacture with the said 
machinery said oleomargarine or butterine and to sell said manu- 
factured product up — and until and inciuding the 21st day of May, 
1885, at which time an act was passed by the General Assembly of 
the State of Pennsylvania and approved by the Governor of said 
State, entitled An act for the protection of the public health and to 
prevent adulteration of dairy products and fraud in the sale thereof, 
which act defendant offers in evidence, it being the same act under 
which the indictment in this case is found. 

That after the passage and approval of the said act of May 21, 
1885, the said defendants continued, just as before its passage, 
to manufacture by the use of the said machinery, but not other- 

wise, said oleomargarine or butterine and to sell the same, 
10 and the identical pac kage of oleomargarine or butterine which 
was sold to the prosecuting witness was manufactured by the 


suid defendants subsequent to the 21st day of May, 1885, but solely 


by the use of the said machinery purchased, as aforesaid, prior to 
suid 21st day of May, 1885; that said defendants, in the carrying on 
of their said business and in the manufacture of the said oleomar- 
garine or butterine and in the manufacture of the identical pack- 
age of oleomargarine or butterine hereinbefore specified, which was 
sold to the prosecuting witness in this case, used only pure animal 
fats; that the process of its manufacture was clean and wholesome ; 
that the article manufactured contained the same elements as pure 
buttter; that the only difference between them is that the manu- 
factured article contains a smaller proportion of a fatty substance, 
which is known as butterine; that this butterine exists In pure but- 
ter in the proportion of from three to seven per cent. and in the 
manufactured article in a smaller proportion, and this was increased 
in the manufactured article by the introduction of milk and cream. 
That this having been done, the article sold and manufactured 
contains all the elements of pure butter produced from pure, un- 
adulterated milk or cream from the Saie, except that the percentage 
of butterine is slightly smaller; that the only effect of butterine is 
to give flavor to the butter, and it has nothing to do with its whole- 
someness; that the oleoginous substances in the manufactured 
article are substantially identical with those produced from 

1] milk or cream, and that the article manufactured and sold 
by the defendents to the prosecuting witness is a wholesome 

and nutritious article of food made, as hereinbefore stated, by the 
use of machinery and appliances purchased and owned by said de- 
fendant prior to the 21st day of May, 1885, and that the said but- 
terine or oleomargarine, as manufactured and sold to the prose- 
2—1503 
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cuting witness, was in all respects as wholesome and healthful as 
butter produced from pure, unadulterated milk or cream from the 
same. 

That the said act of May 21st, 1885, prevents the said defendants 
from using the said machinery as aforesaid for the manufacture of 
oleomargarine or butterine, and that by such deprivation the said 
machinery is much depreciated in value and rendered almost use- 
less, and instead of being worth the sum of $20,000, as it would be 
if used for the said purposes for which it was made or used, it is 
rendered of much less value, being worth only the sum of $5,000. 

That prior to the said 21st day of May, 1885, and on the 10th day 
of May, 1881, the said defendants expended considerable sums of 
money and went to great labor to fit themselves for the pursuit of the 
calling of the manufacture and sale of oleomargarine or butterine, 
and that they then (May 10th, 1881) adopted the manufacture and 
sale of said oleomargarine and butterine as their occupation or call- 
ing in life, and continued from thence up until after the passage of 
the said act of May 21st, 1885, in the pursuit of their calling and 

occupation in life and made therefrom large gains and profits, 
12 and that in the manufacture of the said oleomargarine or 

butterine during all said time the process of manufacture, the 
articles out of which it was manufactured, and the oleomargarine 
and butterine manufactured and sold was as bereinbefore stated. 

That there was neither deceit nor fraud practiced in either the 
manufacture or sale of any of the oleomargarine nor was it an adul- 
terated product. 

That the said act of May 21st, 1885, in prohibiting the manufact- 
ure or sale of the said oleomargarine or butterine deprives the de- 
fendants of the gains and profits they had made in their calling and 
occupation and in the manufacture and sale of the said oleomarga- 
rine and butterine, besides rendering of much less value the machin- 
ery in which the said defendants invested as aforesaid and depriv- 
ing the defendants of their calling or occupation in life. 

And this for the purpose of showing— 

ist. That the manufacture and sale of oleomargarine or butterine, 
for which the defendants are indicted, in no way injuriously affects 
the health, morals, peace, or the good order of society, or of any citi- 
zen or resident of the State of Pennsylvania, and that the said oleo- 
margarine or butterine manufactured and sold is not an adulteration 
of a dairy product, nor is it an adulterated article. 

2nd. That the said act of May 21st, 1885, is not an exercise of or 

within the police power of the State of Pennsylvania. 
13 drd. That the said act of May 21st, 1885, is in conflict with 

and repugnant to the provisions of the 14th amendment of 
the Constitution of the United States, in that (a) it deprives the de- 
fendants of their liberty without due process of law; (6) in that it 
deprives the defendants of their property without due process of 
law ; and (c) in that it denies to the defendants the equal protection 
of the laws of the State of Pennsylvania. 

4th. That the said act is in conflict with and repugnant to the 
provisions of the constitution of the State of Pennsylvania, in that it 
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takes from the defendants their calling and property without due 
process of law and without compensation, and also in that it strikes 
down one industry (that of the manufacture and sale of oleomarga- 
rine) to benefit another industry (that of the manufacture and sale 
of butter produced from milk or cream). 


14 Objections to Offer A. 


Counsel for the Commonwealth object to the evidence offered by 
defendants upon the following grounds : 

Ist. The evidence is not material. 

2nd. It is not relevant. 

3rd. Even if the facts set forth in the offer were established by 
proof they would not constitute a legal defence. 


Ruling of the Court. 


By the Court: The recent case of Powell vs. The Commonwealth, 
decided by the supreme court of Penna. in January of this year, in 
our opinion, decides the questions raised by this offer, and is bind- 
ing on us. | 

The objections to def’ts’ offer A are sustained; the evidence is ex- 
cluded; to which ruling of the court counsel for def’ts except, and 


thereupon bill sealed for def’ts. 
THOS. EWING. [sgat.] 


Def’ts’ counsel now offers to prove offer B. 


15 2nd Offer. 
Offer B. 


The defendants now offer to prove that on and prior to the 21st 
day of May, 1885, their occupation or calling in life was the manu- 
facture and sale of oleomargarine or butterine in Allegheny county, 
Pennsylvania, and that prior to May 21st, 1885, and in said county, 
in order to fit and prepare themselves for such occupation or calling, 
they had expended considerable sums of money and gone to great 
labor. 

That in pursuance of their occupation and calling in life the de- 
fendants did, after May 21st, 1885, manufacture and sell to the prose- 
cuting witness the package of oleomargarine, and that said oleomar- 
garine was made solely from pure animal fats, and the process of its 
manufacture was clean and wholesome, and that said oleomargarine 
is a wholesome and nutritious article of food, and in all respects as 
wholesome and healthful as pure butter produced from pure, un- 
adulterated milk or cream from the same; that there was no fraud 
or deception in either the manufacture or sale of said oleomargarine, 
and that said oleomargarine was not an adulterated product. 

This for the purpose of showing— 

Ist. That by the said act of May 21st, 1885, the defendants are de- 
prived of their liberty and property without due process of law. 
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16 2nd. That by the said act of May 21st, 1885, the defend- 
ants are denied the equal protection of the laws of the State 
of Pennsylvania. 

srd. That the said act of May 21st, 1885, is repugnant to the pro- 
visions of the 14th amendment to the Constitution of the United 
States. 

4th. That the said act of May 21st, 1885, is not an exercise of or 
within the police powers of the State of Pennsylvania. 

5th. That the said act of May 21st, 1585, is in conflict with and 
repugnant to the provisions of the constitution of the State of Penn- 
sylvania. 

Counsel for the Commonwealth object to the evidence offered for 
the reason that it is not relevant and it is not material. The act 
forbids the manufacture and sale of the article, and it is not material 
to the inquiry in this case whether it was sold openly or not, nor 
whether it was pure or adulterated. 


Ruling on Offer B and Objections thereto. 


The objections are sustained ; the testimony offered is excluded. 
And thereupon bill sealed for def’ts. 
THOS. EWING. [sEAt.] 


Def’ts’ counsel offers to prove offer C. 
17 ord Offer. 
Offer C. 


The defendants propose to prove by M. J. Sullivan that he saw 
the article sold to the prosecuting witness manufactured by defend- 
ants; that it was made from pure animal fats; that the process of 
manufacture was clean and wholesome; that the article contains the 
same elements as dairy butter; that the only differenee between 
them is that the manufactured article contains a smaller proportion 
of the fatty substance known as butterine; that this butterine exists 
in dairy butter in the proportion of from three to seven per cent. 
and in the manufactured article in a smaller proportion, and was 
increased in the manufactured article by the introduction of milk 
and cream ; that this having been done, the article contains all the 
elements of butter produced from pure, unadulterated milk or cream 
from the same, except that the percentage of butterine is slightly 
smaller; that the only effect of butterine is to give flavor to the 
butter and has nothing to do with its wholesomeness; that the ole- 
aginous substance in the manufactured article are substantially 
identical with those produced from milk or cream; that the article 
sold by the defendants to the prosecutor was a wholesome and nu- 
tritious article of food and in all respects as wholesome and healthful 
as butter produced from pure, unadulterated milk or cream from the 
saline, 
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18 This for the purpose of showing— 
Ist. That the said act of May 21st, 1885, is not within or 

an exercise of the police powers of the State of Pennsylvania. 

2nd. That the said act of May 21, 1885, is repugnant to and in 
conflict with the provisions of the fourteenth (14th) amendment to 
the Constitution of the United States. 

ord. ‘That the said act of May 21, 1885, deprives the defendant of 
his property and liberty without due process of law, and denies to 
him the equal protection of the laws of the State of Pennsylvania. 

4th. That said act of May 21, 1885, is in conflict with the consti- 
tution of the State of Pennsylvania, in that it deprives him of his 
liberty or property without due process of law and without compen- 
sation. 


Counsel for the Commonwealth object to the evidence for the 
reason that it is irrelevant and immaterial, and the evidenee, if 
true, would not go to constitute a defence. 


- Ruling. 


The objections are sustained and bill sealed for the defendants. 
THOS. EWING. [seat] 


19 In the Court of Quarter Sessions of Allegheny County, Penn- 
sylvania. 


Tue COMMONWEALTH OF PENNSYLVANIA 
Us, 


Hay WAKER, Jr., et al. 


The defendants ask the court to charge the jury as follows: 

Ist. That the act of the General Assembly of the Commonwealth 
of Pennsylvania, entitled “An act for the protection of the publie 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 2lst, 1855, is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 
States, in that it did and does deny to the defendants, persons within 
the jurisdiction of the State of Pennsylvania, the equal protection 
of the laws of the State of Pennsylvania. 

2nd. That the act of the General Assembly of the Commonwealth 
of Pennsylvania, entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 2lst., 1885, is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 

States, in that it aid and does deprive the defendants of their 
20 liberty without due process of law. 
3rd. That the act of the General Assembly of the Com- 
monwealth of Pennsylvania, entitled “An act for the protection of 
the public health and to prevent the adulteration of dairy products 
and fraud in the sale thereof,” approved May 21st, 1885, is repug- 
nant to the provisions of the 14th amendment to the Constitution 
of the United States, in that it did and does deprive the defendants 
of their property without due process of law. 


CEE RE SB eC CR te came ae 
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4th. That the said act of the General Assembly, approved May 
21st, 1885, is not an exercise of nor is it within the police powers of 
the State of Pennsylvania. 
5th. That the said act of the General Assembly, approved May 
21st, 1885, is repugnant to the provisions of the constitution of the 
State of Pennsylvania, in that it deprives the defendants of their 
liberty and property without due process of law and without com- 
pense ition. 
6th. That under the constitution of the State of Pennsylvania 
such class legislation in favor of one industry (dairy products) at 
the expense of another (oleomargarine) is illegal and void. 
21 These questions having been passed on by the supreme 
court of the State and decided aversely to the contention of 
the defendants, they are refused. 
To the refusal of the court to affirm their points and to the charge 
of the court counsel for the def’ts except, and thereupon bill sealed 


for defendants. 3 
THOS. EWING. [seat] 


22 Charge of the Court. 


GENTLEMEN OF THE JuRY: The different counts in this indictment 
charge the defendants with violation of the act of Assembly, ap- 
proved 21st May, 1885, entitled an act for the protection of dairymen 
and to prevent deeeption i in sales of butter and cheese. 

The supreme court of the State, in the case of Powell vs. The Com- 
monwealth, a case that went up from the court of quarter sessions of 
Dauphin county, has passed on this act and declared it constitu- 
tional. 

That case seems to decide against the defendants all the questions 
they have attempted to raise here. 

The defendants admit the commission of the acts charged in the 
indictment. The acts admitted are in violation of the act of Assem- 
bly, and the verdict should be guilty as indicted, if you believe the 
uncontradicted evidence. 


23 March Sessions, 1887. 


Court of quarter sessions met on Thursday, May 12th., 1887, at 
9.30 a..m 

Present: Hon. Thos. Ewing. 

Court opened by the crier, J. W. Patterson, Esq. 


$ ‘oma MONWEALTH 
vs. 398, 
Hay WaLkeEr, Jr., et al. 


And now, May 12th, 1887. the def’ts, being severally present in 
open court, severally plead non cul et de hoc; dis’t att’ y similiter 
issue joined. Same day, a jury being called, there came John Gin- 
ley, R. B. Phillips, Levi Gregg, Thos. Tracey, David Fitzsimmons, 
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Jno. Hope, Conrad Fisher, J. C. Cubbage, B. Lydon, Jno. Reese, 
Chas. Garber, John McCollum, twelve good and lawful men, duly 
summoned, returned, elected by ballot, impaneled, and sworn, who, 
upon their solemn oaths, do respectively say, eo die, that they find 
the defendants severally guilty, and so say they all. Zo die, the 
court sentenced the def’ts, they being severally present in open 
court, to pay a fine of $100 to the Commonwealth and pay the costs 
of prosecution. And now, June 9th, 1887, writ of error allowed to 
be issued with def’d’ts filing a bond, with surety to be approved by 

one of the judges of the court of quarter sessions of Alle- 
24 gheny county, in the sum of $500, conditioned for the ap- 

pearance of def’d’ts at the first term of court after judgment 
entered in said writ of error, and not to depart said court without 
leave, &c., and as the approval of said bond all proceedings in the 
court of quarter sessions of Allegheny county stayed. 

(Signed) SILAS M. CLARK, 

Justice of Supreme Court. 


JUNE 11th, 1887. 
tecognizance of Hay Walker, Jr., with M. J. Sullivan and Sam’! 
Dunlevy as sureties, and with approval of Hon. F. H. Collier, filed ; 
same day, writ of error from prothonotary of supreme court filed. 


29 COMMONWEALTH OF PENNSYLVANIA, |... 
County of Allegheny, " 

I, D. K. McGunnegle, clerk of the court of quarter sessions in and 
for said county, do hereby certify that the within and foregoing is a 
just, full, true, and correct copy of the record and proceedings at No. 
398, March sessions, 1887, in the case of the Commonwealth versus 
Hay Walker, Jr., et al., as the same remains on file and of record in 
my office. 

Indictment: Misdemeanor. 

Witness my hand and the official seal of said court, at Pittsburgh, 
this 18th day of May, A. D. 1887. 

D. K. McGUNNEGLE, Clerk. 

[Endorsed:] No. 398. March sessions, 1587. Copy of record vs. 
Hay Walker, Jr. Indictment, misdemeanor. 


26 In the Court of Quarter Sessions of Allegheny County. March 
Sessions, 1857. 


COMMONWEALTH OF PENNSYLVANIA 

vs. No 26 

y % Y Za 0. {) e 

Hay Waker, Jr., Joan H. Witson, Emi Winter, and {| od8 
Harvey WILSON. J 


To the honorable the chief justice and the justices of the supreme 
court of Pennsylvania: 
The petition of Hay Walker, Jr., John H. Wilson, Emil Winter, 
and Harvey Wilson, who are citizens and merchants of the county 
of Allegheny, in the State of Pennsylvania, respectfully represents: 
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On May 2ist, 1885, an act of Assembly was approved, entitled 
“An act for the e protection of the public he: ilth and to prevent adul- 
teration of dairy products and fraud in the sale thereof.” (P. L., 
1885). page 22.) 

This act made the manufacture or the sale of any oleaginous sub- 
stance or any compound of the same other than that produced from 
unadulterated milk or of cream from the same or of any article de- 
signed to take the place of butter and cheese produced trom pure, 
unadulterated milk or cream from the same, or of any imitation of 
unadulterated butter or cheese a misdemeanor or punishable by fine 

or by fine and imprisonment. 
27 On the 2nd day of February, A. D. 1887, your petitioners, 

in Allegheny county, Pennsylvania, sold to 8S. J. Adamson, 
the prose cuting witness in this case, as an article of food, one origi- 
nal — ige of an article manufactured in the said county of Alle- 
gheny by the defendants out of oleaginous substances and com- 
pounds other than that produced from unadulterated milk or cream 
ffom the same and designed to take the place of butter produced 
from unadulterated milk or cream. This package was sold and 
bought as oleomargarine or butterine, and not as butter produced 
from pure, unadulterated milk or cream from the same. 

The said defendants had this package in their possession with 
intent to sell it as an article of food. The package when sold was 
marked with the words “ omy RAG butter” upon the lid and 


side of the package in a straight line in Roman letters one-half an 
inch long, as Spgs In the act of the General Assembly of this 
Stute entitled “An act for the protection of dairymen and ‘to = 


vent deception in sales of butter and cheese,” approved May 24th, 
1883. 

For such sale, and having in their possession with intent to sell 
the same, your petitioners were arrested and the case or to 
court, and the grand jury found against your titioners a true bill. 

Your petitioners in: ving pleaded not guilty to the true Dill, the 
case came on fur trial on the 12th day of May, 1887, and on the 

trial thereof your petitioners made various offers of evidence, 
28 all of which are shown in the record herewith presented, and 
all of which offers were refused and bills of exceptions sealed. 

That your petitioners defended against said prosecutions also on 
the ground that the said act of Assembly was unconstitutional, in 
that it came in conflict with the provisions of the fourteenth amend- 
ment of the Federal Constitution, among other things, in this, that 
it denied to the defendants the equal. protection of the laws of the 
State of Pennsylvania; that it deprived the defendants of their lib- 
erty without due process of law; that it deprived the defendants of 
their property without due process of law, and also that the act 
was in conflict with the constitution of the State of Peuns yivania. 
The court refused all these points, and your petitioners, having been 
found guilty, on May 12th, 1887, were sentenced to pay a fine of one 
bundred dollars to the Commonw ealth and the costs of the Prosecu- 
tion. 
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Your petitioners herewith present a full and certified copy of the 
record of the said case, and show to your honors that error was com- 
mitted in the said case in the rejection of the several offers of evi- 
dence therein made, and also in the refusal to affirm the different 
points presented by your petitioners, and also in holding that the 
said act of Assembly, under which your petitioners were indicted, 
was not in conflict with the fourteenth amendment to the Federal 
Constitution. 

Your petitioners, therefore, respectfully pray your honors to 
29 grant an allocatur in order to permit a review by your honora- 
ble court of the proceedings against them in this case in the 
court of quarter sessions of the county of Allegheny. 
HAY WALKER, Jr. 
JOHN H. WILSON. 
EMIL WINTER. 
HARVEY WILSON. 


STATE OF PENNSYLVANIA, County of Allegheny: 


Personally before me came Hay Walker, one of the petitioners, 
who, being by me duly sworn according to law, deposes and says that 
the statements contained in the foregoing petition are correct and 
true. 


HAY WALKER, Jr. 


Sworn and subscribed before me this 8th day of June, A. D. 1887. 
[SEAL. | L. H. MATHEWS, 


Notary Public. 


294 March Sessions, 1887. 


Com’N’ TH ) 
vs. - No. 398. 
WALKER et al. j 


And now, June 9, 1887, writ of error allowed and ordered to be 
issued on the def'd’ts filing a bond, with security, to be approved by 
one of the judges of the court of quarter sessions of the county of 
Allegheny, in the sum of $500, conditioned for the appearance of 
def’d’ts at the first term of court after judgment entered on said writ 
of error and not to depart said court without leave, &e.; and on the 
approval of the said bond all proceedings in the court of quarter 
sessions of Allegheny county and stayed. 

SILAS M. CLARK, 
Justice of Supreme C’'t. 


d—1303 
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30 In the Court of Quarter Sessions of Allegheny County, of 
March Sessions, 1887. 


COMMONWEALTH OF PENNSYLVANIA ) 
vs. | 
y . : = 7” y - - f a No. S98. 
Hay WALKER, Jr., Jonn H. Wirson, Emit WINTER, and 
Harvey WILSON. 


Weand each of us, M. T. Sullivan, Paul Dunlevy,and ww Walker, 
Jr., do acknowledge ourselves jointly and severally indebted to the 
Commonwealth of | frase ates iy in the sum of five hundred dollars, 
to be levied of our and each of our lands and tenements, goods and 
chattels. 

Whereas the above-named Hay Walker, Jr., John H. Wilson, and 
Harvey Wilson, in pursuance of allowance of said court obtained on 
June 9th, 1887, have taken out a writ of error in said entitled case 
to the supreme court of Pennsylvania: 

Now, the condition of this bond is such that if the said named 
Hay Walker, Jr., John H. Wilson, Emil Winter, Harvey Wilson 
shall be and appear at the first term of the said court of quarter 
sessions of Allegheny county after judgment entered on said writ of 

error and shall not depart said court without leave, then this 
31 obligation to be void; otherwise to remain in full force and 
virtue. 

Witness our hands and seals this. 10th day of June, 1887. 

ey WALKER, Jr. [sEat.] 
M. J. SULLIVAN. SEAL. | 
PAUL DUNLEVY. SEAL. | 
In the presence of— 
A. P. BURGWIN. 


STATE OF PENNSYLVANIA, at 
County of Allegheny, f° 


Perequally before me, a notary public within and for said county 
and State, came the within-named Hay Walker, Jr., M. J. Sullivan, 
and Paul Dunlevy, who, being by me duly sworn according to law, 
doth depose and say that they and each of them are worth the sum of 
five hundred dollars over and above all their just debts and liabili- 
ties, and that each of them owns real estate over and above the value 
of five hundred dollars and free of all encumbrance. 

HAY WALKER, Jr. 
M. J. SULLIVAN. 
PAUL DUNLEVY. 


Sworn to and subscribed this 11th day of June, A. D. 1887. 
_ [CORAM SEAL. ] L. H. MATTHEWS, 
Notary Public. 


THE COMMONWEALTH OF PENNSYLVANIA. 19 


O2 And now, to wit, June 11th, 1887, the above and foregoing 
bond having been presented to me, is hereby approved. 


By the court: 
Per &*. H. COLLIER, Judge. 


Attest : [ SEAL. | D. K. McGUNNEGLE, 
Clerk of Courts. 


[Endorsed :] No.398. Of March sessions, 1887. Con:imonwealth 
of Pa. v. Hay Walker, Jr., et al. Recognizance. Filed June 11, ’87. 


3 THE COMMONWEALTH OF PENNSYLVANIA, | — 
Western District of Pennsylvania, "psa 


To the judges of the court of quarter sessions for the county of Alle- 
gheny, Greeting: 

Beeause in the record and process and in rendering the judgment 
in a certain plaint which was in our said court before the judges of 
the same court, by our writ, between The Com’n’th of Penn’a, pl’ff, 
& Hav Walker, Jr., John H. Wilson, George Hasley, Emil Winter, 
& Harvey Wilson, d’f’ts, at No. 398, of March sessions, 1887, as it is 
said, manifest error hath intervened, to the great damage of the said 
pl’ff, as by complaint of the same pl’ffs we have received informa- 
tion, we, willing that if any error be therein it should be corrected 
and that speedy justice be done to the parties in this part, do com- 
mand you that if judgment, as it is said, be rendered in said plea, 
then the record and process and all things touching the same, under 
your seal, distinctly and openly, you have before the judges of the 
supreme court of the said Commonwealth, at a supreme court to be 
held at Pittsburgh, in and for the western district of the said Com- 
monwealth, on the first Monday of October next, and this writ, that, 
the record and process aforesaid being inspected, we may further 
cause to be done what of right and according to our customs ought. 

Witness the Honorable Ulysses Mercur, LL. D., chief justice of our 
said supreme court, at Pittsburgh, the 11 day of June, in the year of 
our Lord one thousaud eight hundred and 87, and of the Common- 
wealth the 111. 


June 9, 1887. 
J. B. SWEITZER, 


Prothonotary of Western District. 
Allowed by— 


CLARK, J. 


34 [ Endorsed :] No. 398. March term,1887. No. 143. Of Oct. 
and Nov. term, 1882. Supreme court. Hay Walker, Jr., et al. 
pl’ffs in E., d’f’t- below, vs. The Com’n’th of Pa. Writ of error to the 
quar. sess’ns Allegheny Co. Returnable to first Monday of July,1887, 
Philad. Precipe, affidavit, and recognizance filed and writ issued 
June, 1887. “ Rule to appear and plead at return of writ.” Red’t 
June 17, ’87. N. B.—12 days’ notice to the part- or — counsel below 
is necessary to compel an appearance. J. b. Sweitzer, pro. W. D. 
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Bond in the sum of $500, approved by Judge Collier, filed. $6. D. 
T. W., p. W. B. Rodgers, D. T. Watson, att’ys for P.in E. Filed 
June llth, 1887. 


CoMMONWEALTH OF PENNSYLVANIA, | ., 
Jounty of Allegheny, sy 
To the honorable the judges of the supreme court : 

The record and process within mentioned, with all things touch- 
ing the same, before the judges within named at the day and place 
within contained in a certain record to this writ annexed, we do cer- 
tify and send as within we are commanded. 


THOS. EWING, P. J. [SEAL.] 


3D At a supreme court of the State of Pennsylvania sitting in 
and for the western district of said State, at the city of Pitts- 
burgh, Pennsylvania, on the 12th day of November, 1887: 

Present: The Honorable Isaac G. Gordon, chief justice, Edward 
M. Paxson, James B. Sterritt, Henry Green, and H. W. Williams, 
justices, and J. B. Sweitzer, Esq., prothonotary, of said court. 

Among the records of the said supreme court of Pennsylvania in 
and for the western district, to October term, 1887, No. 143, it 1s con- 
tained as follows, to wit: 


36 Writ of Error to the Court of Quarter Sessions of Allegheny County, 
at No. 398, M’ch T., 1887. 


Supreme Court of Pennsylvania in and for the Western District. 
October Term, 1887. 


M. B. Ropcers, D. T. Watson, Hay WALKER, Jr., 
et al., P’s in E., D’f’d’ts Below , 
| a ' -No. 148. 
W. D. Porter, COMMONWEALTH OF Pa. 


Precipe and affidavit and recognizance filed and writ issued, rule, 
&ec., June 11, ’87. 

Record returned Oct. 19, ’87. 

Errors assigned “ “ 

Submitted Oct. 27, ’87. 


oe 


Nov. 7, ’87, judgment affirmed per curiam. 


Costs: 
 £, i ay a ee, re $6 00 
Ey TOG FP B00 Bi ices wes 4 00 
— R aRCRRORE Sipegr ad § 00 
SEE Saige $ 


Nov. 12, ’87, D. T. Watson p’d pro. S. $8 & took rec’ds. 

Copy of record, $24, p. by D. T. Watson, Esq. S. 

Nov. 12, 1887, writ of error & copy & bond approved by Bradley, 
J., and citation with proof of service filed Nov. 14, ’87, & record 
sent up. 


- 
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Witness my hand and the seal of said court. 
Nov. 14, 1887. 
[Seal of the Supreme Court of Pennsylvania, Western District, 1776. ] 
J. B. SWEITZER, 
Prothonotary. 


[Endorsed:] No. 143. October term, 1887. Supreme court of 
Pennsylvania, western district. Hay Walker, Jr., et a/. vs. Common- 
Wealth. 


ry 
‘ 


Assignments of Error. 


The court erred in sustaining the objections to and overruling an 
offer of defendant, which offer and the answer thereto is as follows: 

Ist. The defendants now offer to prove that prior to the 21st day 
of May, A. D. 1885, and on the 10th day of May, 1881, they were 
and they ever since have been and still are citizens of the State of 
Pennsylvania, residing within the county of Allegheny, in said 
State, and that on May 10th, 1881, they associated themselves as a 
voluntary partnership organization (authorized by the laws of the 
State of Pennsylvania), under the name of the Pittsburgh Melting 
Company, for the purpose of the manufacture and sale of oleomar- 
garine or butterine, it being an article manufactured out of oleagi- 
nous substances and compounds other than that produced from un- 
adulterated milk or cream from the same and designed to take the 
place of butter produced from unadulterated milk or cream ; that 
on the 10th day of May, 1881, and prior thereto there was no statute 
or law in the State of Pennsylvania prohibiting such manufacture 
and sale; but, on the contrary thereof, there was in force an act of 
the General Assembly of the State of Pennsylvania, entitled “An 
act to prevent deception in the sale of butter and cheese,” approved 
May 22nd, 1878, and that subsequent thereto the General Assembly 
of this State passed and the Governor approved an act entitled An 
act for the protection of dairymen and to prevent deception in the 

sale of butter and cheese, the said act being approved May 
38 24th, 1883, and with this offer the defendant offers in evidence 
each of the said acts: 

That for the purpose of the manufacture of the said oleomargarine 
and butterine the said defendants, under the name of the Pittsburgh 
Melting Company, purchased a large quantity of machinery in the 
years 1881, 1582, ‘and 1883 especially made for and ad: apted to the 
manufacture of the said oleomargarine or butterine and erected the 
said machinery in a building for that purpose, and prior to the Ist 
day of January, A. D. 1889, ‘the said defendants, under the name of 
the Pittsburgh Melting Company, had invested in said machinery 
a sum of money exceeding $20,000, of which sum the defendant, 
Hay Walker, contributed ($10,000) ten thousand dollars. 

That the said defendants continued to manufacture with the said 
machinery said oleomargarine or butterine and to sell said manu- 
factured product up —and until and ineluding the 21st day of May, 
1885, at which time an act was passed by the General Assembly of 


: 
ae 
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the State of Pennsylvania and approved by the Governor of said 
State, entitled “An act for the protection of the public health and to 
prevent adulteration of dairy products and fraud in the sale thereof,” 
which act the defendants offer in evidence, it being the same act 
under which the indictment in this case is found. 

That after the passage and approval of the said act of May 21st, 
1885, the said defendants continued, just as before its passage, to 

manufacture, by the use of the said machinery but not other- 
39 wise, said oleomargarine or butterine and to sell the same, 

and the identical package of oleomargarine or butterine 
which was sold to the prosecuting witness was manufactured by the 
said defendants subsequent to the 2lst day of May, 1885, but solely 
by the use of the said machinery purchased, as aforesaid, prior to said 
2ist day of May, 1880. 

That said defendants in the carrying on of their said business and 
in the manufacture of the said oleomargarine or butterine, and in 
the manufacture of the identical package of oleomargarine or but- 
terine hereinbefore specified, which was sold to the prosecuting wit- 
ness in this case, used only pure animal fat; that the process of its 
manufacture was clean and wholesome; that the articles manufact- 
ured contained the same elements as pure butter; that the only 
difference between them is that the manufactured article contains ¢ 
smaller proportion of a fatty substance which is known as butterine; 
that this butterine exists in pure butter in the proportion of from 
three to seven percent. and in the manufactured article in a smaller 
proportion, and this was increased in the manufactured article by 
the introduction of milk and cream. 

That this having been done, the article sold and manufactured con- 
tains all the elements of pure butter produced from pure, unadulter- 
ated milk or cream from the same, except that the percentage of 
butterine is slightly smaller; that the only effect of butterine is to 
give flavor to the butter and it has nothing to do with its whole- 
someness; that the oleaginous substances iu the manufactured article 

are substantially identical with those produced from milk or 
40 cream, and that the article manufactured and sold by the de- 

fendants to the prosecuting witness is a wholesome and 
nutritious article of food made, as hereinbefore stated, by the use of 
machinery and appliances purchased and owned by said defendants 
prior to the 21st day of May, 1885, and that the said butterine or 
oleomargine as manufactured and sold to the prosecuting witness 
was in all respects as wholesome and healthful as butter produced 
from pure, unadulterated milk or cream from the same. 

That the said act of May 2ist, 1885, prevents the said defendants 
from using the said machinery as aforesaid for the manufacture of 
oleomargarine or butterine, and that by such deprivation the said 
machinery is much depreciated in value and rendered almost use- 
less, and instead of being worth the sum of $20,000, as it would be 
if used for the said purposes for which it was made or used, it is ren- 
dered of much less value, being worth only the sum of $5,000. 

Phat prior to the said 21st day of May, 1885, ahd on the 10th day 
of May, 1881, the said defendants expended considerable sums of 
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money and went to great labor to fit themselves’for the pursuit of 
the calling of the manufacture and sale of oleomargarine or but- 
terine, and that they then (May 10th, 1881) adopted the manufacture 
and sale of said oleomargarine and butterine as their occupation or 
calling in life and continued from thence up until after the passage 
of the said act of May 21st, 1885, in the pursuit of their calling and 
occupation in lifeand made therefrom large gains and profits, 
41 and that in the manufacture of the said oleomargarine or but- 
terine during all said time, the process of manufacture, the 
articles out of which it was manufactured, and the oleomargarine 
and butterine manufactured and sold was as hereinbefore stated. 

That there was neither deceit nor frayd practiced in either the 
manufacture or sale of any of the oleomargarine nor was it an adul- 
terated product. 

That the said act of May 3lst, 1885, in prohibiting the manu- 
facture or sale of the said oleomargarine or butterine, deprives the 
defendants of the gains and profits they had made in their calling 
and occupation and in the manufacture and sale of the said oleo- 
margarine and butterine, besides rendering of much less value the 
machinery in which the said defendants invested as aforesaid, and 
depriving the defendants of their calling or occupation In life. 

And this for the purpose of showing (lst) that the manufacture 
and sale of oleomargarine or butterine for which the defendants are 
indicted in no way injuriously affects the health, morals, peace, or 
the good order of society or of any citizen or resident of the State of 
Pennsylvania, and that the said oleomargarine or butterine manu- 
factured and sold is not an adulteration of a dairy product nor is it 
an adulterated article. 

(2nd) That the said act of May 21st, 1885, is not an exercise of 

or within the police power of the State of Pennsylvania. 
4? (Srd) That the said act of May, 21st, 1885, is in conflict with 
and repugnant to the Constitution of the United States, in that 
(a) it deprives the defendants of their liberty without due process of 
law, (4) in that it deprives the defendants of their property without 
due process of law, and (ce) in that it denies to the defendants the equal 
protection of the laws of the State of Pennsylvania. 

(4th) That the said act is in conflict with and repugnant to the pro- 
visions of the constitution of the State of Penusylvania, in that it 
tukes from the defendants their calling and property without due 
process of law and without compensation, and also in that it strikes 
down one industry (that of the manufacture and sale of oleomarga- 
rine) to benefit another industry (that of the manufacture and sale of 
butter produced from milk or cream). 


Counsel for the CommonweaJth object to the evidence offered by 
defendants upon the following grounds: 

Ist. The evidence is not material. 

2nd. It is not relevant. 

3rd. Even if the facts set forth in the offer were established by 
proof they would not constitute a lega! defence. 
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Answer. 


The recent case of Powell vs. The Commonwealth, decided by 
the supreme court of Pennsylvania in January of this year, in our 
opinion decides the questions raised by this offer and is binding 

on us. 
43 The objections to defendants’ offer are sustained. The evi- 
dence is excluded. 

To which ruling of the court counsel for defendants except, and 


thereupon bill sealed for defendant's. . 
THOS. EWING. [seAt.] 


2nd. The court erred in sustaining the objections to and overrul- 
ing an offer of defendant, which offer and the answer thereto is as 
follows : 

The defendants’ counsel now offer to prove that on and prior to 
the 21st day of May, 1885, their occupation or calling in life was 
the manufacture and sale of oleomargarine or butterine in Alle- 
gheny county, Pennsylvania, and that prior to May 21st, 1885, and 
in said county in order to fit and prepare themselves for such occu- 
pation or calling they had expended considerable sums of money 
und gone to great labor. 

That in pursuance of their occupation and calling in life the de- 
fendants did, after May 21st, 1885, manufacture and sell to the pros- 
ecuting witness the package of oleomargarine, and that said oleo- 
margarine was made solely from pure animal fats, and the process 
of its manufacture was clean and wholesome, and that said oleomar- 
garine is a wholesome and nutritious article of food, and in all re- 
spects as wholesome and healthful as pure butter produced from 

pure, unadulterated milk or cream from the same; that there 
4 was no fraud or deception in either the manufacture or sale 

of said oleomargarine, and that said oleomargarine was not 
an adulterated product. 3 

This, for the purpose of showing— 

(1st.) That by the said act of May 21st, 1885, the defendants are 
deprived of their liberty and property without due process of law. 

(2nd.) That by the said act of May 2\1st, 1885, the defendants are 
denied the equal protection of the laws of the State of Pennsylvania. 

(srd.) That the said act of May 21st, 1885, is repugnant to the pro- 
visions of the 14th amendment to the Constitution of the United 
States. 

(4th.) That the said act of May 21st, 1885, is not an exercise of or 
within the police powers of the State of Pennsylvania. 

— (5th.) That the said act of May 21st, 1885, is in conflict with and 
repugnant to the provisions of the constitution of the State of Penn- 
sylvania. 

Counsel for the Commonwealth object to the evidence offered for 
the reason that it is not relevant and it is not macerial. The act 
forbids the manufacture and sale of the article, and it is not material 
to the inquiry in this case whether it was sold openly or not, nor 
whether it was pure or adulterated. 
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Answer. 


The objections are sustained. The testimony offered is excluded. 


45 And thereupon bill sealed for defendants. 
THOS. EWING. [sgat.] 


3rd. The defendants propose to prove by M. J. Sullivan that he 
saw the article sold to the prosecuting witness manufactured by de- 
fendants ; that it was made from pure animal fats; that the process 
of manufacture was clean and wholesome; that the article contains 
the same elements as dairy butter; that the only difference between 
them is that the manufactured article contains a smaller proportion 
of the fatty substance known as butterine; that this butterine 
exists in dairy butter in the proportion of from three to seven per 
cent. and in the manufactured article in a smaller proportion, and 
was increased in the manufactured article by the introduction of 
milk and cream ; that this having been done the article contains all 
the elements of butter produced from pure, unadulterated milk or 
cream from the same, except that the percentage of butterine is 
slightly smaller; that the only effect of butterine is to give flavor to 
the butter and has nothing to do with its wholesomeness; that the 
oleaginous substance in the manufactured article are substantially 
identical with those produced from milk or cream; that the article 
sold by the defendants to the prosecutor was a wholesome and 
nutritious article of food, and in all respects as wholesome and 
healthful as butter produced from pure, unadulterated milk or cream 

from the same. 
46 This, for the purpose of showing— 
(ist.) That the said act of May 21st, 1885, is not within or 
an exercise of the police powers of the State of Pennsylvania. 

(2nd.) That the said act of May 21st, 18585, is repugnant to and in 
conflict with the provisions of the fourteenth (14th) amendment to 
the Constitution of the United States. 

(3rd.) That the said actof May 21st, 1885, deprives the defendant 
of his property and liberty without due process of law, and denies 
to him the equal protection of the laws of the State of Pennsylvania. 

(4th.) That said act of May 21st, 1885, is in conflict with the con- 
stitution of the State of Pennsylvania, in that it deprives him of his 
liberty or property without due process of law and without compen- 
Salion. 


Counsel for the Commonwealth object to the evidence for the 
reason that it is irrelevant and immaterial, and the evidence if true 
would not go to constitute a defence. 


Answer. 


The objections are sustained and bill sealed for the defendants. 
THOS. EWING. [sEAt.| 
4—1303 
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47 4th. The court erred in refusing to affirm the following 
point, which point and the answer thereto is as follows: 

(1st.) That the act of the General Assembly of the Common wealth 

of Pennsylvania entitled “An act for the protection of the public 

health and to prevent the adulteration of dairy products and fraud 

in the sale thereof,” approved May 21st, 1885, is repugnant to the 


provisions of the 14th amendment of the Constitution of the United ° 


States, in that it did and does deny to the defendants, persons within 
the jurisdiction of the State of Pennsylvania, the equal protection of 
the laws of the State of Pennsylvania. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 


they are refused. : 
Counsel for defendants except, and thereupon billj sealed for de- 


fendants. 
T HOS. EWING. [seat.] 


5th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

(2ud.) That the act of the General Assembly of the Commonwealth 
of Pennsylvania entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 21st, 1885, is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 

States, in that it did and does deprive the defendants of their 
48 liberty without due process of law. 


Answer. 


These questions having been pessed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 
: THOS. EWING. [seat.] 


6th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

(3rd.) That the act of the General Assembly of the Commonwealth 
of Pennsylvania entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 21st, 1885, is repugnant to the 
provisions of the 14th amendment to the Constitution of the United 
States, in that it did and does deprive the defendants of their prop- 
erty without due process of law. 


~~ 
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Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 
THOS. EWING. [seat.] 


7th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 
49 (4th.) That the said act of the General Assembly, approved 
May 21st, 1885, is not an exercise of nor is it within the police 
powers of the State of Pennsylvania. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 
THOS. EWING. [sEat.] 


8th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

(Sth.) That the said act of the General Assembly, approved May 
2ist, 1885, is repugnant to the provisions of the constitution of the 
State of Pennsylvania in that it deprives the defendants of their 
liberty and property without due process of law and without com- 
pensation. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. ‘ 
THOS. EWING. [sea L. | 


50 9th. The court erred in refusing to affirm the following 
point, which point and the answer thereto is as follows: 
(6th.) That under the constitution of the State of Pennsylvania 
such class legislation in favor of one industry (dairy products) at the 
expense of another (oleomargarine) is illegal and void. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 


they are refused. 


28 HAY WALKER, JUNIOR, ET AL. VS. 
Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 7 . 
THOS. EWING. [seat] 


51 [Endorsed:] No. 143. Octo. & Nov. term, 1887. Henry 
Walker, Jr., et al. vs. Commonwealth of Penna. Assignments 
of error. Filed Oct. 19, ’87. 


52 IntheSupreme Court of Pennsylvania, Western District. Oct. 
T., 1887. 
Hay WALKER et al. ) 
Us. ‘ge 143. 
THE COMMONWEALTH. 


Error to the court of quarter sessions of the county of Allegheny. 
: Submitted Oct. 27, 1887. 
Per curiam: 

This case is ruled by Powell vs. The Commonwealth, 19 W. N. C., 
24, so far as the question of the police power of the State is con- 
cerned. We were of opinion there, as we are now, that the Legisla- 
ture has the power to prohibit the manufacture and sale of an arti- 
cle detrimental to the public health. Whether oleomargarine was 
such an article was a question of fact, and one which had been de- 
termined by the Legislature. We are bound to presume that it was 
done upon sufficient evidence. 

The question now presented by the defendants’ first and 
second points (see 4th and 5th assignments) was not directly 
made in the court below upon the trial of Powell vs. The Common- 
wealth and was not pressed upon our attention. We affirm this 
case pro forma in order that both may go up together. 

Judgment affirmed. 

(2.) 


523 


WESTERN DISTRICT, 88: 
> | 


I, J. B. Sweitzer, pro. supreme court of Pennsylvania, do hereby 
certify that the above, printed on two (2) pages, is a true copy of 
opinion of said court in Walker et al. vs. The Commonwealth, 143, 
Oct. term, 1587, as the same is now on file in my office. 

Witness my hand & seal of said court this 12 day of Nov., A. D. 
1887. 

[Seal of the Supreme Court of Pennsylvania. ] 
J. B. SWEITZER, 
Pro. 8. C., W. D. 


53 Know all men by these presents that we, Hay Walker, Jr., 

John H. Wilson, Emil Winter, and Harvey Wilson and 
George Hasley, all of the county of Allegheny, in the State of Penn- 
sylvania, and 8S. P. Harbison and Hepburn Walker, all of the said 
county of Allegheny and State aforesaid, are held and firmly bound 
unto the Commonwealth of Pennsylvania and its assigns in the full 
sum of one thousand ($1,000) dollars, to be paid to the said Com-. 
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monwealth, its certain attorneys or assigns; to which payment, well 
and truly to be made, we do bind ourselves, our heirs, executors, 
and administrators, and every of them, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated this — day of November, A. D. 
1887. 


Whereas lately at a session of the supreme court of the State of 
Pennsylvania, in a suit depending in said court between Hay 
Walker, Jr., John H. Wilson, Emil Winter, and Harvey Wilson 
and George Hasley, plaintiffs in error and defendants in the court 
of quarter sessions of the county of Allegheny, and the Common- 
wealth of Pennsylvania, defendant in error in said supreme court 
of Pennsylvania, and the prosecutor in the court of quarter sessions 
of Allegheny county, a judgment was rendered against the said Hay 
Walker, Jr., John H. Wilson, Emil Winter, and Harvey Wilson and 
George Hasley by the said supreme court of Pennsylvania in favor 
of the said Commonwealth of Pennsylvania; and the said Hay 
Walker, John H. Wilson, Emil Winter, and Harvey Wilson and 

George Hasley, plaintiffs in error as aforesaid in said case, 
o4 have obtained a writ of error and filed a copy thereof in the 

clerk’s office of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said Commonwealth of 
Pennsylvania citing and admonishing it to be and appear at the 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Hay Walker, Jr., John H. Wilson, Emi! Winter, and Harvey Wilson 
and George Hasley shall prosecute their writ of error with eflect and 
answer all damages and costs if they fail to make this plea good, 
then the above obligation to be void; else to remain in full force and 
virtue. 


HAY WALKER, Jr. SEAL. | 
JOHN H. WILSON. SEAL. 
EMIL WINTER... SEAL. 
HARVEY WILSON. SEAL. 
GEORGE HASLEY. SEAL. 
S. P. HARBISON. SEAL. 
HEPBURN WALKER. SEAL. 


Signed, sealed, and delivered in presence of— 
S. C. McCANDLESS, 
As to signatures of 8. P. Harbison and Hepburn Walker, 
Hay Walker, Jr., Emil Winter, Harvey Wilson, and 
George Hasley. 


Personally before me came 8. P. Harbison and Hepburn Walker, 
who, being duly sworn, say that each of us is worth, over and above 
all debts and liabilities, much more than the sum of one thousand 
($1,000) dollars. 

S. P. HARBISON. 
HEPBURN WALKER. 


30 HAY WALKER, JUNIOR, ET AL. VS. 


Sworn and subscribed before me this 8th day of November, 1887. 
[SEAL. | S. C. McCANDLESS, _ 
U. 8S. Commissioner, W. D. of Pennsylvania. 


I believe the within bond to be good and I have no objection to the 


sureties thereon. 
Nov. 10th, 1887. | i 
W. D. PORTER, 
District Attorney of Allegheny County, Pennsylvania, 
Att'y for Defendant in Error. 


The foregoing bond is approved. 


Nov. 11, 1887. ie 
os , JOSEPH P. BRADLEY, 
Asso. Justice of Sup. C’t U.S. 


55 In the Supreme Court of the United States. October Term, 
1887. 


Hay Waker, Jr., Joun H. Wivson, Emit WINTER, ani 
Harvey Wilson and George Hasley, Plaintiffs in Error, 
but Defendarts below, > No. —. 

v8. 

Tue COMMONWEALTH OF PENNSYLVANIA, } 


To the Honorable Joseph P. Bradley, one of the justices of the Su- 
preme Court of the United States : 

The petition of Hay Walker, Jr., John H. Wilson, Emil Winter, 
and Harvey Wilson and George Hasley respectfully shows— 

That they were indicted at the instayce of the Commonwealth of 
Pennsylvania, in the quarter sessions of the county of Allegheny, in 
the State of Pennsylvania, on the 27th day of April, 1887, at No. 398, 
March sessions, 1887, of the said court, under the provisions of an 
act of the General Assembly of the State of Pennsylvania entitled 
“An act for the protection of the public health and to prevent 
adulteration of dairy products and fraud in the sale thereof,” ap- 
proved the 21st day of May, 1885; and in said indictment they were 
charged inter alia with the manufacture and sale of oleomargarine 
in the following words: “ Did then and there manufacture out of a 
certain oleaginous substance other than that produced from una- 

dulterated milk and of cream from the same large quantities 
56 of a certain article designed to take the place of butter pro- 

duced from pure, unadulterated milk and of cream from the 
same, contrary to the form of the act of the General Assembly in 
such case made and provided.” 

Your petitioners pleaded not guilty, and a jury was sworn in the 
cause on the 12th day of May, 1887; that on the trial of the said 
cause your petitioners set up and claimed that the said statute was 
repugnant to the provisions of the Constitution of the United States 
in the following, among other, particulars: 

(I.) In that it denies your petitioners, persons within the jurisdic- 
tion of the State of Pennsylvania, the equal protection of the laws of 
the State of Pennsylvania. 


EEK KLM 
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(II.) In that it deprives the petitioners of their liberty without 
due process of law. 

(III.) In that it deprives the petitioners of their property without 
due process of law, and that therefore the said act is repugnant to 
the 14th amendment of the Constitution of the United States. 

That the decision of the trial court was against the rights, privi- 
leges, and immunities set up and claimed by your petitioners under 
the Constitution of the United States, as hereinbefore specified. 

That your petitioners were, under the charge of the court and on 
May 12th, 1887, found guilty and sentenced to pay a fine of one 
hundred ($100) dollars and the costs of prosecution. 

That to the judgment and sentence so entered a writ of error 
o7 was sued out to the supreme court of the State, and that after- 
wards, and on the 7th day of November, 1887, the supreme 
court of the State of Pennsylvania, being the highest court of the 
State in which a decision in said suit could be had, affirmed the 
judgment and sentence of the court below, and this notwithstand- 
ing that your petitioners again set up and claimed their privileges 
and immunities under the 14th amendment of the Federal Con- 
stitution, and that the said act of the General Assembly of the 
State of Pennsylvania was in contravention of the said 14th amend- 
ment, the same as they had done in the trial court. 

Your petitioners further herewith present a certified copy of the 
record in said cause, including a bond given in the supreme court 
of the State of Pennsylvania in said cause by your petitioners when 
the writ of error was issued, and they further show unto your honors 
that the offense with which they are charged is bailable under the 
laws of the State of Pennsylvania, and that they are not in custody 
under the judgment and sentence of the State court. 

Your petitioners humbly complaininy unto your honors that the 
said rulings and decisions of the supreme court of the State of Penn- 
sylvania, and in the trial court thereof, as hereinbefore set out, and 
as shown by the said record herewith presented, were erroneous and 
void, and that said statute of the State of Pennsylvania under which 
your petitioners were convicted and sentenced is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 

States. 
58 Wherefore they pray your honors will allow and grant 
unto them a writ of error from the Supreme Court of the 
United States to the supreme court of the State of Pennsylvania in 
said case, and-such other and further relief as may be appropriate. 
And they will ever pray, &c. 
HAY WALKER, Jr. 
JOHN H. WILSON. 
EMIL WINTER. 
HARVEY WILSON. 
GEO. HASLEY. 


© & org 
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STATE OF PENNSYLVANIA, \ ay 
County of Allegheny, 


Personally before me came Hay Walker, Jr., Emil Winter, Har- 
vey Winter, and George Hasley, who, being by me duly sworn, say 
that the statements contained in the foregoing petition are correct 
and true, as he verily believe. 

HAY WALKER, Jr. 


EMIL WINTER. 
HARVEY WILSON. 
GEO. HASLEY. 


Sworn and subscribed before me this 8th day of November, 1887, 
Seal S. C. McCandless, U. 8. Commissioner, ) 
{ West. Dist. of Pa. j 
5S. C. McCANDLESS, 
U. S. Commissioner, Western District of Pa. 


583 The writ of error within prayed for is allowed Nov. llth’ 

1887. | 
JOSEPH P. BRADLEY, 

Asso. Justice of Sup. C’t U.S. 


59 And now, November 12th, 1887, come Hay Walker, Jr., 

John H. Wilson, Emil Winter, Harvey Wilson, and George 
Hasley, plaintiffs in error, and humbly pray the honorable, the 
Chief Justice and associate justices of the Supreme Court of the 
United States to reverse the judgment of the supreme court of Penn- 
svlvania for manifold errors committed in this cause, which errors 
are as follows: 


60 Assignment of Error. 
In the Supreme Court of the United States. October Term, 1888. 


Hay WaLker, Jr., Jonn H. Witson, Emin Winter, Har- 
vEY Witson, and GrorGe Hastey, Plaintiffs in Error, 
vs. >» No. —. 
THE COMMONWEALTH OF PENNsyLVANIA, Defendant in | 
| Error. 


The court erred in sustaining the objections to and overruling 
an offer of defendant, which offer and the answer thereto is as fol- 
lows: 

Ist. The defendants now offer to prove that prior to the 21st day 
of May, A. D. 1885, and on the 10th day of May, 1881, they were 
and they ever since have been and still are citizens of the State of 
Pennsylvania, residing within the county of Allegheny, in said 
State, and that on May 10th, 1881, they associated themselves as a 
voluntary partnership organization (authorized by the laws of the 
State of Pennsylvania) under the name of The Pittsburgh Melting 
Company, for the purpose of the manufacture and sale of oleomar- 
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garine or butterine, it being an article manufactured out of oleaginous 
substances and compounds other than that produced from unadul- 
terated milk or cream from the same, and designed to take the place 
of butter produced from unadulterated milk or cream; that on the 
10th day of May, 1881, and prior thereto, there was no statute or law 

in the State of Pennsylvania prohibiting such manufacture 
61 and sale, but, on the contrary thereof, there was in force an 

act of the General Assembly of the State of Pennsylvania, 
entitled “An act to prevent deception in the sale of butter and 
cheese,” approved May 22nd, 1878, and that subsequent thereto the 
General Assembly of this State passed and the Governor approved 
an act entitled “An act for the protection of dairymen and to pre- 
vent deception in the sale of butter and cheese,” the said act being 
approved M: ay 24th, 1883, and with this offer the defendant offers 
in evidence each of the said acts. 

That for the purpose of the manufacture of the said oleomarga- 
rine and butterine the said defendants, under the name of the 
Pittsburgh Melting Company, purchased a large quantity of ma- 
chinery in the years 1881, 1882, and 1883, especially made for and 
adapted to the ‘manufacture of the said ole omargarine or butterine, 
and erected the said machinery in a building for that purpose, and 
prior to the Ist dav of January, A. D. 1885, the said defendants, 
under the name of the Pittsburgh Melting Company, had invested 
in said machinery a sum of money exceeding $20,000, of which 
sum the defendant, Hay Walker, contributed ($10,000) ten thou- 
sand dollars. | 

That the said defendants continued to manufacture with the said 
machinery said oleomargarine or butterine and to sell said manu- 
factured product up and until and inclading the 21st day of May, 
1885, at which time an act was passed by the General Assembly of 
the State of Pennsylvania and approved by the Governor of said 

State entitled “An act for the protection of the public health 
62 and to prevent adulteration of dairy products and fraud in 

the sale thereof,” which act the defendants offer in evidence, 
it being the same act under which the indictment in this case is 
found. 

That after the passage and approval of the said act of May 21st, 
1885, the said defendants continued just as before its passage to 
manufacture by the use of the said machinery, but not otherwise, 
said oleomargarine or butterine and to sell the same, and the identical 
package of oleom: irgarine or butterine which was sold to the prose- 
cuting witness was “manufactured by the said defendants subse- 
quent to the 21st day of May, 1885, but solely by the use of the said 
machinery purchased as aforesaid prior to said 21st day of May, 
1885. 

That said defendants in the carrying on of their said business and 
in the manufacture of the said oleomargarine or butterine and in 
the manufacture of the identical package of oleomargarine or but- 
terine hereinbefore specified which was ‘sold to the prosecuting wit- 
ness in this case used only pure animal fats; that the process of its 
manufacture was clean and wholesome; that the articles manu- 
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factured contained the same elements as pure butter ; that the only. 
difference between them is that the manufactured article contains a 
smaller proportion of a fatty substance, which is known as butterine ; 
that this butterine exists in pure butter in the proportion of from 
three to seven per cent. and in the manufactured article in a smaller 
proportion, and this was increased in the manufactured article by 
the introduction of milk and cream. 
63 That this having been done the article sold and manufact- 
ured contains all the elements of pure butter produced from 
pure unadulterated milk or cream from the same, except that the per- 
centage of butterine is slightly smaller; that the only effect of but- 
terine is to give flavor to the butter, and it has nothing to do with 
its wholesomeness; that the oleaginous substances in the manu- 
factured article are substantially identical with those produced from 
milk or cream, and that the article manufactured and sold by the 
defendants to the prosecuting witness is a wholesome and nutritious 
article of food made as hereinbefore stated by the use of machiney 
and appliances purchased and owned by said defendants prior to 
the 21st day of May, 1885, and that the said butterine or oleomarga- 
rine as manufactured and sold to the prosecuting witness was in all 
respects as wholesome and healthful as butter produced from pure, 
unadulterated milk or cream from the same. 

That the said act of May 2Ist, 1885, prevents the said defendants 
from using the said machinery as aforesaid for the manufacture of 
oleomargarine or butterine, and that by such deprivation the said 
machinery is much depreciated in value and rendered almost use- 
less, and instead of being worth the sum of $20,000,as it would be if 
used for the said purposes for which it was made or used, it is ren- 
dered uf much less value, being worth only the sum of $5,000. 

That pricr to the said 21st day of May, 1885, and on the 
64 10th day of May, 1881, the said defendants expended consid- 
erable suis of money and went to great labor to fit them- 
selves for the pursuit of the calling of the manufacture and sale of 
oleomargarine or butterine, and that they then (May 10th, 1881) 
adopted the manufacture and sale of said oleomargarine and butter- 
ine as their occupation or calling in life and continued from thence 
up until after the passage of the said act of May 2lIst, 1885, in the 
pursuit of their calling and occupation in life and made therefrom 
large gains and profits,and that in the manufacture of the said 
oleomargarine or butterine during all said time, the process of manu- 
facture, the articles out of which it was manufactured, and the oleo- 
margarine and butterine manufactured and sold was as hereinbefore 
stated. 

That there was neither deceit nor fraud practiced in either the 
manufacture or sale of any of the oleomargarine, nor was it an 
adulterated product. 

That the said act of May 21st, 1885, in prohibiting the manufact- 
ure or sale of the said oleomargarine or butterine, deprives the de- 
fendanis of the gains and profits they had made in their ealling and 
occupation and in the manufacture and sale of the said oleomarga- 
rine and butterine, besides rendering of much less value the ma- 
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chinery in which the said defendants invested as aforesaid and de- 
priving the defendants of their calling or occupation in life. 

And this for the purpose of showing (1st) that the manufacture 

and sale of oleomargarine or butterine, for which. the defend- 
65 ants are indicted, in no way injuriously affects the health, 

morals, peace, or the good order of society or of any citizen or 
resident of the State of Pennsylvania, and that the said oleomarga- 
rine or butterine manufactured and sold is not an adulteration of a 
dairy product, nor is it an adulterated article. 

(2nd.) That the said act of May 21st, 1885, is not an exercise of or 
within the police power of the State of Pennsylvania. 

(3rd.) That the said act of May 21st, 1885, is in conflict with and 
repugnant to the provisions of the 14th amendment of the Consti- 
tution of the United States, in that (a) it deprives the defendants of 
their liberty without due process of law, ()) in that it deprives the 
defendants of their property without due process of law, and (¢) in 
that it denies to the defendants the equal protection of the laws of 
the State of Pennsylvania. 

(4th.) That the said act is in conflict with and repugnant to the 
provisions of the Constitution of the State of Pennsylvania,in that it 
takes from the defendants their calling and property without due 
process of law and without compensation, and also in that it strikes 
down one industry (that of the manufacture and sale of oleomar- 
garine) to benefit another industry (that of the manufacture and sale 
of butter produced from milk or cream). 

Counsel for the Commonwealth object to the evidence offered by 

deiendants upon the following grounds: 
66 Ist. ‘The evidence is not material. 
2nd. It is not relevant. 

3rd. Even if the facts set forth in the offer were established by 
proof they would not constitute a legal defence. 


Answer. 


The recent case of Powell vs. The Commonwealth, decided by 
_the supreme court of Pennsylvania in January of this year, in 
our opinion, decides the questions raised by this offer and is binding 
on us. 

The objections to defendants’ offer are sustained ; the evidence is 
excluded. 

To which ruling of the court counsel for defendants except, and 
thereupon bill sealed for defendants. 


THOS. EWING. [seat] 


Which ruling of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 

2nd. The court erred in sustaining the objections to and overruling 
an offer of defendants, which offer and the answer thereto is as 
follows: 

The defendants’ counsel now offer to prove that on and prior to 
the 21st day of May, 1885, their occupation or calling in life was the 
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manufacture and sale of oleomargarine or butterine in Allegheny 
county, Pennsylvania, and that prior to May 21st, 1885, and 
67 in said county, in order to fit and prepare themselves for such 
occupation or calling, they had expended considerable sums 
of money and gone to great labor. ae 

That in pursuance of their occupation and calling in life the de- 
fendants did after May 21st, 1885, manufacture and sell to the pros- 
ecuting witness the package of oleomargarine, and that said oleo- 
margarine was made solely from pure animal fats, and the process 
of its manufacture was clean and wholesome, and that said oleo- 
margarine is a wholesome and nutritious article of food and in all 
respects as wholesome and healthful as pure butter produced from 
pure, unadulterated milk or cream from the same; that there was no 
fraud or deception in either the manufacture or sale of said oleo- 
margarine, and that said oleomargarine was not an adulterated 
product. 

This for the purpose of showing— 

(1st.) That by the said act of May 21st, 1885, the defendants are 
deprived of their liberty and property without due process of law. 

(2nd.) That by the said act of May 21st, 1885, the defendants are 
denied the equal protection of the laws of the State of Pennsyl- 
vanbla. 

(3rd.) That the said act of May 21st, 1885, is repugnant to the 
provisions of the 14th amendment to the Constitution of the United 
States. 

(4th.) That the said act of May 21st, 1885, is not an exercise of or 

within the police powers of the State of Pennsylvania. | 
68 (oth.) That the said act of May 21st, 1885, is in conflict 

with and repugnant to the provisions of the constitution of 
the State of Pennsylvania. 

Counsel for the Commonwealth object to the evidence offered for 
the reason that it is not relevant and it is not material. The act 
forbids the manufacture and sale of the article, and it is not material 
to the inquiry in this case whether it was sold openly or not, or 
whether it was pure or adulterated. 


Answer. 


The objections are sustained. The testimony offered is excluded. 


And thereupon bill sea'ed for defendants. 
THOS. EWING. [seat.] 


Which ruling of the court of quarter sessions of Allegheny 
county, Pennsylvania, was affirmed by the supreme court of Penn- 
sylvania. 

(3rd.) The defendants propose to prove by M. J. Sullivan that he 
saw the article sold to the prosecuting witness manufactured by de- 
fendants; that it was made from pure animal fats; that the process 
of manufacture was clean and wholesome: that the article contains 
the same elements as dairy butter; that the only difference between 
them is that the manufactured article contains a smaller proportion 


wage: 
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of the fattv substance known as butterine; that this butter- 
69 ine exists in dairy butter in the proportion of from three to 

seven per cent., and in the manufactured article in a smaller 
proportion, and was increased in the manufactured article by the 
introduction of milk and cream; that this having been done the 
article contains all the elements of butter produced from pure, un- 
adulterated milk or cream from the same, except that the percent- 
age of butterine is slightly smaller; that the only effect of butterine 
is to give flavor to the butter and has nothing to do with its whole- 
someness ; that the oleaginous substances in the manufactured article 
are substantially identical with those produced from milk or cream ; 
that the article sold by the defendants to the prosecutor was a whole- 
some and nutritious article of food, and in all respects as wholesome 
and healthful as butter produced from pure, unadulterated milk or 
cream from the same. 

This for the purpose of showing— 

(1st.) That the said act of May 21st, 1585, is not within or an ex- 
ercise of the police powers of the State of Pennsylvania. 

(2nd.) That the said act of May 21st, 1885, is repugnant to and 
in conflict with the provisions of the fourteenth (14th) amendment 
to the Constitution of the United States. 

(Srd.) That the said act of May 21st, 1885, deprives the defendant 
of his property and liberty without due process of law, and denies 
to him the equal protection of the laws of the State of Pennsyl- 
vania. 

(4th.) That said act of May 21st, 1885, is in conflict with 
70 the constitution of the State of Pennsylvania, in that it de- 
prives him of his liberty or property without due process of 

law and without compensation. 

Counsel for the Commonwealth object to the evidence for the 
reason that it is irrelevant and immaterial, and the evidence, if true, 
would not go to constitute a defence. 


Answer. 


The objections are sustained and bill sealed for the defendants. 
THOS. EWING. [sEAL.] 


Which ruling of the court of quarter sessions of Allegheny 
county, Pennsylvania, was affirmed by the supreme court of Penn- 
sylvania. 

4th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

(1st.) That the act of the General Assembly of the Commonwealth 
of Pennsylvania entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 21st, 1885, is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 
States,in that it did and does deny to the defendants, persons within 
the jurisdiction of the State of Pennsylvania, the equal protection 
of the laws of the State of Pennsylvania. 
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Answer. 


71 These questions having been passed on by the supreme 
court of the State and decided adversely to the contention of 
the defendants, they are refused. 
Counsel for defendants except, and thereupon bill sealed for de- 
fendants. Se 
THOS. EWING. [seat.] 


Which ruling of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 

5th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows : 

2nd. That the act of the General Assembly of the Commonwealth 
of Pennsylvania entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 21st, 1885, is repugnant to the 
provisions of the 14th amendment of the Constitution of the United 
States, in that it did and does deprive the defendants of their liberty 
without due process of law. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 
fendants. 

THOS. EWING. [seEat.] 


72 Which ruling of the court of quarter sessions of Allegheny 
county, Pennsylvania, was affirmed by the supreme court of 

Pennsylvania. 

6th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: , 

(Srd.) That the act of the General Assembly of the Commonwealth 
of Pennsylvania entitled “An act for the protection of the public 
health and to prevent the adulteration of dairy products and fraud 
in the sale thereof,” approved May 21st, 1885, is repugnant to the 
provisions of the 14th amendment to the Constitution of the United 
States, in that it did and does deprive the defendants of their prop- 
erty without due process of law. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 


Counsel for defendants except, and thereupon bill sealed for de- 
fendants. | 


THOS. EWING. [sEAt.] 
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Which ruling of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 
7th. The court erred in refusing to affirm the following point, 
which point and the answer ‘thereto is as follows: 
73 (4th.) That the said act of the General Assembly, approved 
May 21st, 1885, is not an exercise of nor is it within the police 
powers of the State of Pennsylvania. 


Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 
THOS. EWING. [seat] 


Which ruling of the court of quarter sessions of Allegheny county. 
Pennsylvania, was affirmed by the supreme court of Pennsylvania, 

8th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 

(5th.) That the said act of the General Assembly, approved May 
21st, 1885, is repugnant to the provisions of the constitution of the 
State of Pennsylvania, in that it deprives the defendants of their 
liberty and property without due process of law and without com- 
pensation. 

Answer. 


These questions having been passed on by the supreme court of 
the State and decided adversely to the contention of the defendants, 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 


fendants. 
THOS. EWING. [seat.] 
74 Which ruling of the court of quarter sessions of Allegheny 


county, Pennsylvania, was affirmed by the supreme court of 
Pennsylvania. 
9th. The court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows: 
(6th.) That under the constitution of the State of Pennsylyania 
such class legislation in favor of one industry (dairy products) at 
the expense of another (oleomargarine) is illegal and void. 


Answer 


These questions having been passed on by the supreme court of 
the State and decided adver ‘sely to the contention of the defendants’ 
they are refused. 

Counsel for defendants except, and thereupon bill sealed for de- 
fendants. 


THOS. EWING. [sgat.] 


———— ee 
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Which ruling of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 
10th. The court erred in charging the jury as follows— 


Charge of the Court. 


GENTLEMEN OF THE Jury: The different counts in this indictment 
charge the defendants with violation of the act of Assembly, approved 
2ist May, 1885, entitled An act for the protection of dairymen and 

to prevent deception in sales of butter and cheese. — 
75 The supreme court of the State in the case of Powell vs. 
The Commonwealth, a case that went up from the court of 
quarter sessions of Dauphin county, has passed on this act and de- 
clared it constitutional. : 

That case seems to decide against the defendants all the questions 
thev have attempted to raise here. 

The defendants admit the commission of the acts charged in the 
indictment, the acts admitted are in violation of the act of Assembly, 
and the verdict should be guilty as indicted if you believe the un- 
contradicted evidence. 

To the refusal of the court to affirm their points and to the charge 
of the court counsel for the defendants except, and thereupon bill 


sealed for the defendants. 
THOS. EWING. [sEAt.] 


Which charge of the court of quarter sessions of Allegheny county, 
Pennsylvania, was affirmed by the supreme court of Pennsylvania. 


76 An act for the protection of the public health and to prevent 
adulteration of dairy productsand fraud in the sale thereof 


Section 1. Be it enacted, &c., That no person, firm, or corporate 
body shall manufacture out of any oleaginous substance or any com- 
pound of the same other than that produced from unadulterated 
milk or cream from the same any article designed to take the place 
of butter or cheese produced from pure, unadulterated milk or cream 
from the same, or of any imitation or adulterated butter or cheese, 
nor shall sell or offer for sale or have in his, her, or their possession 
with intent to sell the same as an article of food. 

SECTION 2. Every sale of such article or substance, which is pro- 
hibited by the first section of this act, made after this act shall take 
effect,is hereby declared to be unlawful and void, and no action 
shall be maintained in.any of the courts of this State to recover upon 
any contract for the sale of any such article or substance. 

SECTION 3. Every person, company, firm, or corporate body who 
shall manufacture, sell, or offer or expose for sale or have in his, her, 
or their possession with intent to sell any substance the manufact- 
ure and sale of which is prohibited by the first section of this act 
shall for every such offense forfeit and pay the sum of one hundred 

dollars, which shall be recoverable, with costs, by any person 
77 suing in the name of the Commonwealth as debts of like 
amount are by law recoverable, one-half of which sum, when 
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so recovered, shall be paid to the proper county treasurer for the 
use of the county in which suit is brought, and the other half to the 
person or persons at whose instance such a suit shall or may be 
commenced and prosecuted to recovery. 

Section 4. Every person who violates the provisions of the first 
section of this act shall be deemed guilty of a misdemeanor, and, 
upon conviction, shall be punished “by a fine of not less than one 
hundred dollars nor more than three hundred, or by imprisonment 
in the county jail for not less than ten nor more than thirty days, or 
both, such fine and imprisonment for the first offense and imprison- 
ment for one year for every subsequent offense. 

Section 5. It shall be the duty of constables of the several cities, 
boroughs, wards, and townships of this Commonwealth to make 
quarte erly reports under oath to the courts of quarter sessions of all 
violations of any of the provisions of this act which may come or be 
brought to their notice, and it shall be the duty of the judges of the 
said courts to see that the said returns are made regularly and faith- 
fully. 

Section 6. This act shall take effect on the first day of July, one 
thousand eight hundred and eighty-five. 

Section 7. All acts or parts of acts inconsistent with the provisions 
of this act are hereby repealed. 


Approved the 21st day of May, A. D. 1885. 
ROB’T E. PATTISON. 


78 And now here, on this 12th day of November, 1887, the said 

Hay Walker, Jr., John H. Wilson, Emil Winter, Harvey Wil- 
son, and George H: isle y produce to the supreme court of Pennsylva- 
nia here the writ of the United States of America for correcting of 
errors of and upon the premises, commanding the record and pro- 
ceedings aforesaid of the judgment aforesaid, so as aforesaid ren- 
dered, with all things touching the same, to be transmitted to the 
Supreme Court of the United States to be held at the city of Wash- 
ington on the second Monday of October next, which writ of error 
is hereunto annexed. 

In pursuance whereof and according to the form and effect of the 
act of Congress in such case made : and provided, a transcript of the 
record and proceedings of the judgment aforesaid, so as aforesaid 
rendered, with all things relating to the same, together with the said 
writ of error, are hereby transmitted to the said Supreme Court of 
the United States accordingly. 


79 STaTE OF PENNSYLVANIA, | ., 
County of Allegheny,  § 


In testimony that the foregoing is a full, true, and correct copy of 
the record and proceedings of the supreme court of Pennsylvania, 
the highest court of law and equity in the State of Pennsy lvania, in 
the case lately decided therein, to No. 143, October term, 1887, west- 
ern district, wherein Hay Walker, Jr., John H. Wilson, George Has- 
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ley, Emil Winter, and Harvey Wilson were plaintiffs in error and 
the Commonwealth of Pennsylvania was defendant in error, I have 
hereunto subscribed my name and affixed the seal of the said 
supreme court, at Pittsburgh, this 14th day of November, A. D. 1887, 

[Seal of the Supreme Court of Pennsylvania. ] 

J. B. SWEITZER, 
| Pro. 8. C., W. D. 

Endorsed on cover: Pennsylvania supreme court. No. 1303. 
Hay Walker, Junior, John H. Wilson, Emil Winter, Harvey Wil- 
son, and George Hasley, plaintiffs in error, vs. The Commonwealth 
of Pennsylvania. Filed November 16, 1887. 
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HAY WALKER, Jr., JOHN H. WILSON, EMIL WIN- 
TER, HARVEY WILSON anp GEORGE 
HASLEY, PuaintriFrs in Error, 


VS. 


THE COMMONWEALTH OF PENNSYLVANIA, 
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No. 1,303, OcroBER ‘TERM, 1887. 


ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYL- 
VANIA. 


STATEMENT OF FACTS. 
(References are to pages of printed Record.) 


The Plaintiffs in error were indicted, tried and convicted 
in the Court of Quarter Sessions of Allegheny County, Pennsy!.- 
vania, for manufacturing and selling, and having for sale oleo- 
margarine butter, in violation of the provisions of an Act of the 
General Assembly of the State of Pennsylvania, Approved May 
2ist, 1885, entitled an “Act for the protection of the public health 
and to prevent adulteration of dairy products and fraud in the 
sale thereof,” a copy of which will be found in the Appendix. 
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The indictment was found April 27th, 1887, and consists of 
eight counts and will be found on pages 5, 6 and 7, of the record. 


The first count charged that the Defendauts, (Plaintiffs in error,) 


“ Unlawfully did then and there manufacture out of a cer- 
“tain oleaginous substance other than that produced from 
“ unadulterated milk and of cream from the same, large 
“ quantities of a certain article designed to take the place of 
“ butter produced from pure unadulterated milk and of cream 
“from the same, contrary to the form of the act of the Gen- 
“eral Assembly in such case made and provided and against 
“the peace and dignity of the Commonwealth of Pennsy]l- 
“ vania,” 


The third count charged that the Defendants 


“ Unlawfully did then and there sell to one 8. J. Adamson, 
“as an article of food, one tub of a certain article designed to 
“take the place of butter produced from pure unadulterated 
“ milk and cream from the same, the said article designed to 
“take the place of butter as aforesaid being manufactured 
“ out of a certain oleaginous substance and a compound of 
“the same other than that produced from unadulterated milk 
“and of cream from the same, contrary to the form of the 
“ act of the General Assembly in such case made and provid- 
“ed, and against the peace and dignity of the Commonwealth 
“ of Pennsylvania.” 


Under the proof of the Commonwealth on the trial below, it is 
unnecessary to print the other counts. 


The Defendants pleaded “ not guilty,” and the case was tried 
May 12th, 1887, the entire evidence offered by the Commonwealth 
being as follows: (page 8.)— 


That the Defendants sold in Allegheny County, Pennsy]- 
vania, on the 2d day of Feb., 1887, as an article of food, to 
S. J. Adamson, the prosecuting witness in this case, one orig- 
inal package of an article manufactured in Allegheny County, 
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Pennsylvania, by the Defendants out of oleaginous substan- 
ces and compounds other than that produced from unadulters 
ated milk or cream from the same, and designed to take the 
place of butter produced from unadulterated milk or cream ; 
that the said package was sold and bought as oleomargarine 
or butterine and not as butter produced from pure, unadult- 
erated milk or cream from the same, and that the said De- 
fendants had in their possession, with intent to sell the same 
as an article of food, the said package; and that the said 
package when sold was marked with the words “ Oleomarg- 
arine butter” upon the lid and side of the package, in a 
straight line, in Roman letters one-half an inch long, as pro- 
vided in the Act of the General Assembly of this State, en- 
titled An Act for the protection of dairymen and to prevent 
deception in sales of butter and cheese, approved May 24th, 
1883. 


The Commonwealth then rested. There was no evidence on its 
part to show any adulteration of a food, product—or any decep- 
tivn or fraud—or tlfat the article sold was not as wholesome as 
beef tea or wheat bread, or the very choicest dairy butter. 


The Defendants below, Plaintitfs in error, then offered to prove 
(pages 8, 9, 10, 11,) as follows: 


That prior to the 21st day of May, A. D. 1885, and on 
the 10th day of May, 1881, they were and they ever since 
have been and still are citizens of the Stateof Pennsylvania, 
residing within the county of Allegheny, in said State, and 
that on May the 10th, 1881, they associated themselves as a 
voluntary partnership organization (authorized by the laws 
of the State of Pennsylvania) under the name of the Pitts- 
burgh Melting Company, for the purpose of the manufacture 
and sale of oleomargarine or butterine, it being an article 
manufactured out of oleaginous substances and compounds 
other than that produced from unadulterated milk or cream 
from the same, and designed to take the place of butter pro- 
duced from unadulterated milk or cream; that on the 10th 
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day of May, 1881, and prior thereto, there was no statute or 
law in:the State of Pennsylvania prohibiting such manufac- 
ture and sale, but, on the contrary thereof, there was in force 
an Actof the General Assembly of the State of Pennsylvania 
entitled “An Act to prevent deception in the sale of butter 
and cheese,” approved May 22d, 1878, and that subsequent 
thereto the General Assembly of this State passed and the 
Governor approved an Act entitled An Act for the protection 
of dairymen and to prevent deception in the sale of butter 
and cheese, the said act being approved May 24th, 1883, and 
with this offer the Defendants ofter in evidence each of the 
said acts. 


That for the purpose of the manufacture of the said oleo- 
margarine and butterine the said Defendants, under the name 
of the Pittsburgh Melting Company, purchased a large 
quantity of machinery in the years 1881, 1882 and 1883, 
especially made for and adapted to the manufacture of the 
said oleomargarine or butterine, and erected the said machinery 
in a building for that purpose, and prior to the Ist day of 
January, A. D, 1885, the said Defendants, under the name 
the Pittsburgh Melting Company, had invested in said ma- 
chinery a sum of money exceeding $20,000, of which sum 
the Defendant, Hay Walker, contributed ten thousand dol- 
lars ($10,000.) 


That the said Defendants continued to maunfacture with 
the said machinery said oleomargarine or butterine and to 
sell said manufactured product up—and until and including 
the 21st day of May, 1885, at which time an act was passed 
by the General Assembly of the State of Pennsylvania and 
and approved by the Governor of said State, entitled An Act 
for the protection of the public health and to prevent adul- 
teration of dairy products and fraud in the sale thereof, 
which act Defendant offers in evidence, it being the same 
act under which the indictment in this case is found. 


That after the passage and approval of the said act of 
May 21, 1885, the said Defendants continued, just as before 
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its passage, to manufacture by the use of the said machinery, 
but not otherwise, said oleomargarine or butterine and to 
sell the same, and the identical package of oleomargarine 
or butterine which was sold to the prosecuting wit- 
ness was manufactured by the said Defendants subse- 
quent to the 21st day of May, 1885, but solely by the 
use of the said machinery purchased, as aforesaid, 
prior to said 2Ist day of May, 1885; that said Defend- 
ants, in the carrying on of their said business and in 
the manufacture of the said oleomargarine or butterine and 
in the manufacture of the identical package of oleomargarine 
or butterine hereinbefore specified, which was sold to the 
prosecuting witness in this case, used only pure animal fats ; 
that the process of its manufacture was clean and whole- 
some; that the article manufactured contained the same ele- 
ments as pure butter; that the only difference between them 
is that the manufactured article contains a smaller propor- 
tion of a fatty substance, which is know as butterine; that 
this butterine exists in pure butter in the proportion of from 
three to seven per cent. and in the manufactured article in a 
smaller proportion, and this was increased in the manufac- 
tured article by the introduction of milk and cream. 


That this having been done, the article sold and manufac- 
tured contains all the elements of pure butter produced from 
pure, unadulterated milk or cream from the same, except that 
the percentage of butterine is slightly smaller; that the only 
effect of butterine is to give flavor to the butter, and it has 
nothing to do with its wholesomeness; that the oleoginous 
substances in the manufactured article are substantially 
identical with those produced from milk or cream, and that 
the article manufactured and sold by the Defendants to the 
prosecuting witness is a wholesome and nutritious article of 
food made, as hereinbefore stated, by the use of machinery 
appliances purchased and owned by said Defendant prior to 
the 21st day of May, 1885, and that the said butterine 
or oleomargarine, as manufactured and sold to the prose- 


en 
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euting witness, was in all respects as wholesome and health- 
fal as butter produced from pure, unadultered milk or 


cream from the same. 


That the said act of May 21st, 1885, prevents the said De- 
fendants from using the said machinery as aforesaid for the 
manufacture of oleomargarive or butterine, and that by sneh 
deprivation the said machinery is much depreciated in value 
and rendered almost useless, and instead of being worth the 
sum of $20,000, as it would be if used for the said purposes 
for which was made or used, itis rendered of much less value, 


being worth only the sum of $5,000. 


That prior to the said 21st day of May, 1885, and on the 
10th day of May, 1881, the said Defendants expended con- 
siderable sums of money and went to great labor to fit them- 
selves for the pursuit of the calling of the manufacture and 
sale of oleomargarine or butterine, and that they then (May 
10th, 1881), adopted the manufacture and sale of said oleo- 
margarine and butterine as their occupation or calling in life, 
and continued from thence up until after the passage of the 
said act of May 21st, 1885, in the pursuit of their calling 
and occupation in life and made therefrom large gains and 
profits, and that in the manufacture of the said oleomargarine 
or butterine during all said time the process of manufacture, 
the articles out of which it was manufactured, and the oleo- 
margarine and butterine manufactured and sold was as here- 
inbefore stated. 


That there was neither deceit nor fraud practised in either 
the manufacture or sale of any of the oleomargarine nor was 
it an adulterated. product. 


That the said act of May 21st, 1885, in prohibiting the 
manufacture or sale of the said oleomargarine or butterine 
deprives the Defendants of the gains and profits they had 
made in their calling and occupation and in the manufacture 
any sale of the said oleomargarine and butterine, besides ren- 
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dering of much Jess value the machinery in which the said 
Defendants invested as aforesaid and depriving the Defend- 
ants of their calling or occupation in life. 


And this for the purpose of showing— 


Ist. ‘Phat the manufacture and sale of oleomargarine or 
butterine, for which the Defendants are indicted, in no way 
injuriously affects the health, morals, peace, or the good order 
of society, or of any citizen or resident of the State of Pena- 
sylvania, aud that the said oleomargarine or butterine manu- 
factured and sold is not an adulteration of a dairy product, 


nor is it an adulterated article. 


2d. That the said act of May 21st, 1885, is not an exer- 
cise of or within the police power of the State of Pennsylvania. 


od. That the said act of May 21st, 1885, is in conflict 
with and repugnant to the provisions of the 14th amend- 
ment of the Constitution of the United States, in that (a) it 
deprives the Defendants of the property without due process 
of law; (5) in that it deprives the Defendants of their 
property without due process of law; and (ec) in that it 
denies to the Defendants the equal protection of the laws of 
the State of Pennsylvania. 


4th. That the said act is in conflict with and repugnant 
to the provisions of the Constitution of the State of Pennsy!l.- 
vania, in that it takes from the Defendants their calling and 
property without due process of law and without compensa- 
tion, and also in that it strikes down one industry (that of 
the manufacture and sale of oleomargarine) to benefit another 
industry (that of the manufacture and sale of butter produced 
from milk or cream.) 


OBJECTIONS TO OFFER “A”, 


Counsel for the Commonwealth objeet’ to the evidence offered 
by defendants upon the following grounds : 


. 
Ist. The evidence is not material. 
2nd. It is not relevant. 


3d. Even if the facts set forth in the offer were established by 


proof that they would not statute a legal defense. 


RULING OF THE COURT. 


By THE Court: The recent case of Zhe Fowell vs. Common- 
wealth, decided by the Supreme Court of Penna. in January of 
this year, in our opinion, decides the questions raised by this offer, 


and is binding on us. 


The objection to defendant’s offer “A” are sustained; the evi- 
dence is excluded ; to which ruling of the Court counsel for de- 
fendants except, and thereupon bill sealed for defendants. 


THOS. EWING, [seat] 


Defendants then offered to prove : 


“That on and prior to the 21st day of May, 1885, their 
“occupation or calling in life was the manufacture and sale 
“of oleomargarine or butterine in Allegheny county, Penn- 
“sylvania, and that prior to May 21st, 1885, and in said 
‘county, in order to fit and prepare themselves for such occu- 
‘pation or calling, they had expended considerable sums of 
“money and gone to great labor. 


“That in pursuance of their occupation and calling in life 
“ the defendants did, after May 21st, 1885, manufacture and 
“sell to the prosecuting witness the package of oleomargarine, 
“and that said oleomargarine was made solely from pure 
“animal fats, and the process of its manufacture was clean 
“and wholesome, and that said oleomargarine is a whole- 
‘some and nutritious article of food, and in all respects as 
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‘wholesome and healthful as pure butter produced from 
“pure, unadulterated milk or cream from the same: that 
“there was no fraud or deception in either the manufacture 
“or sale of said oleomargarine and that said Soleomargar- 


“ine was not an adulterated product.” 
This for the purpose of showing : 


Ist. That by the said Act of May 21st, 1885, the defendants 
are deprived of their liberty and property without due process 


of law. 


2nd, ‘That by the said Act of May 21st, 1885, the defend- 
ants are denied the equal protection of the laws of the State of 


Pennsylvania. 


Srd, ‘That the said Act of May 21st, 1885, is repugnant to 
the provisions of the Fourteenth-Amendment to the Constitution 


of the United States. 


4th. ‘That the said Act of May 22st, 1885, is not an exercise 
of or within the police powers of the State of Pennsylvania. 


5th. That the said Act of May 21st, 1885 is in conflict with 
and repungnant to the provisions ot the Constitution of the State 


of Pennsylvania. 


Counsel for the Commonwealth object to the evidence offered 
for the reason that it is not relevant and is not material. The 
Act forbids the manufacture and sale of the article, and it is not 
material to the inquiry in this case whether it was sold openly or 


not, nor whether it was pure or adulterated, 


RULING. 


The objections are sustained; the testimony offered is ex- 


cluded. 


And thereupon bill sealed for defendants. 
THOS. EWING, [SEAL. | 
2 
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Defendant’s then offered to prove : 


“By M. J. Sullivan that he saw the article sold to 

“ the prosecuting witness manufactured by defendants; that 
“it was made from pure animal fats; that the process of 
" manutacture Was clean and \W holesome: that the article conu- 
‘‘ tains the same elements as dairy butter: that the only dif- 
‘‘ ference between them is that the manufactured article con- 
“tains a smaller proportion of the fatty substance known as 
“butterine; that this butterine exists indairy butter in the 
“ proportion of from three to seven per cent. and in the man- 
“ ufactured article in a smaller proportion, and was increased 
“in the manufactured article by the introduction of milk and 
“cream ; that this having been done, the article contains all 
, “the elements of butter produced from pure, unadulterated 
“milk or cream from the same, except that the percentage of 
 butterine is slightly smaller, that the only effect of butter- 
“is to give flavor to the butter and has nothing to do with 
“its wholesomeness; that the oleaginous substance in the 
“ manufactured article are substantially identical with those 
“ produced from milk or cream ; that the article sold by the 
“defendants to the prosecutor was a wholesome and nutri- 
“tious article of food and in all respects as wholesome ard 
“healthful as butter produced from pure, unadulterated milk 


“or cream from the same.” 
This for the purpose of showing— 


Ist. ‘That the said act of May 2lIst, 1885, is not within 
or an exercise of the police powers of the State of Pennsv]- 


vania. 


2d. ‘That the said act of May 21. 1885. is repugnant to 
and in conflict with the provisions of the fourteenth (1 1) 
amendment to the Constitution of the United States. 


drd, That the said Act of May 21st, 1885, deprives the 
Defendant of his property and liberty without due proces of 
law, and denies to him the equal protection of the laws of the 
State of Pennsylvania. 


1] 


fth. That said Act of May 21st, 1885, is in conflict with 
the Constitution of the State of Pennsylvania, in that it de- 
prives him of his liberty or property without due process of 
law and without compensation. 


Counsel for the Commonwealth object to the evidence for the 
reason that it is irrelevant and immaterial, and the evidence, if 


true, would not go to constitute a defense. 


RULING. 


The objections are sustained and bill sealed for the Defendants. 


THOS. EWING. [sEAL.] 


No other evidence was offered, but the Defendants insisted and 
asked in writing the Court to charge that the Act of May 2\1st, 
1885, under which they were indicted, was in conflict with the 
provisions of the Fourteenth (14th) Amendment to the Federal 
Constitution, in so far as it prohibited the manufacture or sale of 


or having for sale of oleomargarine butter. 
(See pages 15 and 14 of the Record.) 


The Court refused so to charge, but on the contrary held 
that the Act was constitutional and valid and that the Defendants 
were guilty of the offenses charged, and the Jury so found. On 
the verdict judgment was entered and the Defendants were sen- 


tenced to pay a fine of one hundred dollars. 


To the judgment of conviction in the Court of Quarter Sessions, 
a writ of error was sued out from the Supreme Court of Pennsyl- 
vania, and that Court affirmed the judgment of the lower Court, 
though the conflict between the Act and the Fourteenth (14th ) 


Amendment was particularly urged. 


The General Assembly of the State of Pennsylvania had passed 
an Act, approved May 24th, 1883, (P. 1. 43) which was entitled, 
“An Act for the protection of dairymen and to prevent deception 
in sales of butter and cheese.” 


, 
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This related to Oleomargarine butter, and required the packages 
to be plainly branded or stamped “ Oleomargarine Butter” in 
Roman letters, one-half inch long, and as the Commonwealth 
itself proved by the admission on which its case depends the 
“oleomargarine” sold to prosecuting witness, as also that in 


possession of the Defendant, was so stamped. 


An Act had prior thereto been passed, approved May 23, 1878, 
(P. L. 87 and 88) entitled “An Act to prevent deception in the 
sale of butter and cheese” which required the stamp to be merely 
of the word “ Oleomargarine.” 


Copiee of each of these Acts will be found in the Appendix. 


The history of Oleomargarine butter is briefly this: One Hip- 
polyte Mége who was a noted scientist in France, for a number of 
years conducted a series of experiments for the purpose of obtain- 
ing a healthful and cheaper fat for the use of the working people 
than the poor butter that they were compelled to use, and as a result 
of such experiment he discovered that the fat of the beef animals 
and the fat from which dairy butter was made, were substantially 
identical, and that an artificial treatment of beef fat produced sub- 
stantially the same product as dairy butter at very much less 
expense. 


In 1869, a patent was issued to him for his discovery of date, 
July 15th, 1869, by France. On October 31st, 1869, Austria 
granted him a patent for the same thing. In England, on July 
17th, 1869, a patent was granted him for the same thing. In 
Bavaria, a patent was granted him on April 8th, 1873, for the 
same matter. On December 13th; 1878, he made an application 
in the United States for a patent, which was granted, December 
0th, 1873, and of which there were several re-issues: but this 
patent was held to have expired in April, 1876, by reason of the 
of the fact that that was the date of the expiration of the Bavarian 
patent. 


See the case of The Commercial Manufactory Consolidated et. 
al. vs. The Fairbank Canning Company. The Official Gazette 
of the United States Patent Office, Vol. 36, No. 12, page 1473. 


Oleomargarine butter is manufactured in the following manner : 
The fleshy fat of the beef is soaked in tepid water for about one 
hour, and is then washed and soaked in clear water. It is then 
hashed by machinery and heated in water-jacketed caldrons where 
the heat should never exceed 124° Fahrenheit. This heat divides 
the fat into (1) shreds of the membranes which settle at the 
bottom, (2) clear oil which is next, (3) a scum of the emulsion of 
fat and water. This oil is drawn offand kept for from thirty to 
thirty-six hours at a temperature of 85° Fahrenheit, when a portion 
of the stearine and palmatine erystalizes while the more easily 
fusible components remain as a liquor which is then squeezed out 
by pressure. The oil thus squeezed out in cooling hardens or 
freezes into a semi-solid condition and this constitutes a produet 
known as oleomargarine or pearl oil. ‘This oleomargarine is then 
treated the same as butter and is churned with milk and the 


product of the churning is called oleomargarine butter. 


A ppleton’s Cyclopedia of Applied Vechanies. Title. Oleomar- 
varine, 
The Library of Universal Knowledge, ‘Vitle, Oleomargarine. 


The Encyclopedia Britannica, Title, ( leomargarine, 


Report of the Commissioner of Internal Revenue for the fisea] 


vear ending June 30th, 1887. 


This is the product which Powell was indicted and punished 


> > 
ror selling. 


‘“ Butter is an oily unetious substance obtained from milk or 


creanil by churning.” ( Webster.) 


The oily substance is from this same animal fat and is 
obtained by the cow elaborating her own fat through her cellulary 
mammary tissues at the temperature of her body. Globules of 
oil are taken from the cow by the extraction of her secretion, 
called milk, and by agitation of the milk these globules of oil are 
extracted from the other component parts of the milk, and after 
being treated as oleomargarine is, produces what is known as butter, 


or to distinguish it, dairy butter, 
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There are two ways then of producing butter. One is by the 
agitation of the milk and cream in the process of churning as 
above described and the addition of salt, cte., and the product of 


this is commonly known as butter, or dairy butter. 


The other is by treating the animal fat of the beef as herein 
before deseribed and then by the process of churning with milk 
and the addition of salt, ete., the product is produced called 
oleomargarine butter. 


The two products are substantially identical, the difference being 
only that oleomargarine butter contains a smaller proportion of a 
fatty substance known as butterine, but this in no way affects its 
wholesomeness. ‘This butterine in dairy butter exists in proportion 
of from three to seven per cent, while in the manufactured article 
it exists in a slightly smaller proportion. 


Oleomargarine butter is just as wholesome and healthful as 
dairy butter. | 


Our offers of evidence (cited supra) would seem conclisively to 
show in sabstance the facts hereinbefore given, and if any addi- 
tional authority is wanting we would refer this Court to the En- 
eyclopedias hereinbefore referred to, or to any scientific or stand- 
ard treatise on the question, and especially to the report of the 
Commissioner of Internal Revenue for the year ending June 30 


1887. 


b | 


By an Act approved August 2d, 1886, Congress provid. 


the taxation of oleoma:gavine butter, and the regulation cf its 
manufacture and sale, 


United States Statutes at Large, vol. 24, page 209. 


This Act provides for the appointment of an analytical chemist 
and a microscopist, and with their assistance gives to the Com 
missioner the power to decide whether any of the ingredients 
any packages of oleomargarine butter contains matter dele- 
terious to the public health, and in case of doubt, a Board com- 
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posed of the Surgeon-General of the Navy, Surgeon-General of 
the Army, and the Commission of Agriculture, who shall pass 


upon the question, and the decisions of this Board are conclusive. 


The report of the Commissioner of Internal Revenue for the 
year ending June 30th, 1887, shows that for the eight months 
preceding June 30th, 1887, there was sold 21,796,202 pounds of 


oleomargarine butter which paid a tax under this Aet. 


To the judgment of the highest Court in the State of Penn- 
sylvania, a writ of error was sued out to this Court, and the 
ground upon which we ask the interference of this Court, is that 
the oleomargarine act under which Powell was convicted and sen- 
tenced is in conflict with the fourteenth (14) amendment to the 
Federal Constitution in so far as it prohibits the manufacture and 


sale, or having for sale of oleomargarine. 


The Federal questions are raised in this case by our offers of 
evidence in the trial Court, specifying the particular purpose of 
the evidence ; being, amongst other things, to show, that the De. 
fendants were denied the equal protection of the laws of the State 
of Pennsylvania, and that the Act of May 21st, 1885, under which 
they were tried, convicted and sentenced, deprived them of their 
property and liberty without due process of law: (pages 10, 11, 12, 
13.) By insisting in the trial Conrt that the Act of May 2!Ist, 
1885, was in conflict with the 14th Amendment to the Federal 
Constitution, because it denied to the Defendants the equal pro- 
tection of the laws and deprived them of their property and lib- 
erty without due process of law, and by requesting the Court in 


writing to so charge. (Pages 13, 14 ). 


By assigning for error in the Supreme Court of the State the 
refusal of the Court below to admit our several offers of evidence 
for the purposes for which they were offered, and also the refusal 


of the trial Court to charge as requested in writing. 


And lastly by assigning here for error the action of the Su- 
preme Court of the State in afhrming the rulings of the trial 
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Court and in holding that the Act of May 2Ist, 1885, in forbid- 
ding the manufacture and sale of oleomargarine butter was not In 


conflict with anv of the provisions of the Federal Constitution. 


ASSIGNMENTS OF ERROR. 


(1.) The Court erred in sustaining the objections to and 
overruling an offer of Plaintiffs in error and Defendants be- 


low, which offer and the answer thereto are as follows : 


Ist. The Defendants now offer to prove that prior to the 
2ist day of May, A. D. 1885, and on the 20th day of May 
1881, they were and they ever since have been and still are 
citizens of the State of Pennsylvania, residing within the 
County of Allegheny, in said State, and that on May 10th, 
1881, they associated themselves as a yoluntary partnership 
organization (authorized by the laws of the State of Penn- 
sylvania) under the name of the Pittsburgh Melting Com- 
pany, for the purpose of the manufacture and sale of oleo- 
margarine or butterine, it being an article manufactured out 
of oleaginous substances and compounds other than that pro- 
duced from unadulterated milk.or cream from the same, and 
designed to take the place of butter produced from unadul- 
terated milk or cream ; that onthe 10th day of May, 1881, and 
prior thereto, there was no statute or law in the State of 
Pennsylvania prohibiting such manufacture and sale, but, on 
the contrary thereof, there was in force an act of the General 
Assembly of the State of Pennsylvania, entitled “An act to 
prevent deception in the sale of butter and cheese,” approved 
May 22nd, 1878, and that subsequent thereto the General 
Assembly of this State passed and the Governor approved an 
act entitled “An act for the protection of dairymen and to 
prevent deception in the sale of butter and cheese,” the said 
act being approved May 24th, 1883, and with this offer the 
Defendant offers in evidence each of the said acts. 


That for the purpose of the manufacture of the said oleo- 
margarine and butterine the said Defendants, under the 
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name of the Pittsburgh Melting Company, purchased a large 
quantity of machinery in the years 1881, 1882 and 1883, 
especially made for and adapted to the manufacture of the 
said oleomargarine or butterine, and erected the said machin- 
ery ina building for that purpose, and prior to the Ist day 
of January, A. D. 1885, the said Defendants, under the 
name of the Pittsburgh Melting Company, had invested in 
said machinery a sum of money exceeding $20,000, of which 
sum the Defendant, Hay Walker, contributed ($10,000) ten 
thousand dollars. 


That the said Defendants continued to manufacture with 
the said machinery said oleomargarine or butterine, and to 
sell said manufactured product up and until and ineluding 
the 21st day of May, 1885, at which time an act was passed 
by the General Assembly of the State of Pennsylvania and 
approved by the Governor of said State, entitled “ An Act 
for the protection of the public health and to prevent adul- 
teration of dairy products and fraud in the sale thereof,” 
which act the Defemlants offer in evicence, it being the same 
Act under which the indictment in this case is found, 


That after the passage and approval of the said Act of 
May 21st, 1885, the said Defendants continued just as be- 
fore its passage to manufacture by the use of the said ma- 
chinery, but not otherwise, said oleomargarine or butterine 
and to sell the same, and the identical of oleomargarine or but- 
terine which was sold to the prosecuting witness was manufaet- 
ured by the said Defendants subsequent to the 21st day of 
May, 1885, but solely by the use of the said machinery 
purchased as aforesaid prior to said 21st day of May, 1885. 


That said Defendants in the carrying on of their said 
business and in the manufaeture of the said oleomargarine or 
butterine, and the manufacture of the identical package of 
oleomargerine or butterine hereinbefore specified which was 


sold to the prosecuting witness in this case used only pure 
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animal fats; that the process of its manufacture was clean 
iP and wholesome ; that the articles manufactured contained the 
: same elements as pure butter; that the only difference be- 
) | tween them is that the maufactured article contains a smaller 
| proportion of a fatty substance’, which is known as butterine ; 
that this butterine exists in pure butter in the proportion of 
from three to seven per cent., and in the manufactured arti- 
cle ina smaller proportion, and this was increased in the 
manufactured article by the introduction of milk and cream. 


That this having been done the article sold and manu- 
factured contains all the elements of pure butter produced 
from pure unadulterated milk or cream from the same, ex- 
cept that the percentage of butterine is slightly smaller; that 
the only effect of butterine is to give flavor to the butter, and 
it has nothing to do with its wholesomeness ; that the oleag- 
inous substances in the manufactured article are substantially 
identical with those produced from milk or cream, and that 
the article manufactured and sold by the Defendants to the 
prosecuting witness is a wholesome and nutritious article of 
food, made, as hereinbefore stated, by the use of machinery 
and appliances purchased and owned by -said Defendants 
prior to the 21st day of May, 1885, and that the said butter- 
ine or oleomargarine as manufactured and sold to the prose- 


cuting witness was in all respects as wholesome and healthful 
as butter produced from pure, unadulterated milk or cream 
from the same. 


That the said Act of May 21st, 1885, prevents the said 
Defendants from using the said machinery as aforesaid for 
the manufacture of oleomargarine or butterine, and that by 
such deprivation the said machinery is much depricated in 
value, and rendered almost useless, and instead of being 
worth the sum of $20,000, as it would be if used for the 
said purposes for which it was made or used, it is rendered 
of much less value, being worth only the sum of $5,000. 


That prior to the said 21st of day of May, 1885, and on 
the 10th day of May, 1881, the. said rS:. expended 
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considerable sums of money, and went to great labor to fit 
themselves for the pursuit of the calling of the manufacture 
and sale of oleomargarine or butterine, and that they then 
(May 10th, 1881) adopted the manufacture and sale of said 
oleomargarine and butterine as their occupation or calling in 
life, and continued from thence up until after the passage of 
the said Act of May 21st, 1885, in the pursuit of their call- 
ing and occupation in life, and made therefrom large gains 
and profits, and that in the manufacture of the said oleomar- 
gerine or butterine during al! said time, the process of manu- 
facture, the articles out of which it was manufactured, and 
the oleomargarine and butterine manufactured and sold was 
as hereinbefore stated. 


That there was neither deceit nor fraud practised in either 
the manufacture or sale of any of the oleomargarine, nor was 


it an adulterated product. 


That the said Act of May 21st, 1885, in prohibiting the 
manufacture or sale of the said oleomargarine or butterine, 
deprives the Defendants of the gains and profits they had 
made in their calling and occupation, and in the manufacture 
and sale of the said oleomargarine and butterine, besides ren- 
dering of much less value the machinery in which the said 
Defendants invested as aforesaid, and depriving the Defend- 
ants of their calling or oceupation in life. 


And this for the purpose of showing (1st) that the manu- 
facture and sale of oleomargarine or butterine, for which the 
Defendants are indicted, in no way injuriously affects the 
health, morals, peace, or the good order of society or of any 
citizen or resident of the State of Pennsylvania, and that the 
said oleomargarine or butterine manufactured and sold is not 
an adulteration of a dairy product, nor is it an adulterated 
article, 


(2nd.) That the said Act of May 21st, 1885, is not an 
exercise of or within the police power of the State of Penn- 


sylvania. 
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(3rd.) That the said Act of May 21st, 1885, is in conflict 
with and repugnant to the provisions of the 14th amendment 
of the Constitution of the United’States, in that (a) it deprives 
the defendants of their liberty without due process «f law, 
(4) in that it deprives the defendants of their process without 
due process of law, and (ce) in that it denies that the defend- 
ants the equal protection of the laws of the State of Penn- 


sylvania. 


(4th.) That the said Act is in conflict with and repugnant 
to the provisions of the Constitution of the State of Pennsyl- 
vania, in that it takes from the defendants their calling and 
property without due process of law and without compensa- 
tion, and also in that it strikes down one industry (that of the 
manufacture and sale of oleomargarine) to benefit another 
industry (that ofthe manufacture and sale of butter produced 


from milk or cream. ) 


Counsel for the Commouwealth object to the evidence 
offered by the defendants upon the following grounds : 


Ist. The evidence is not material. 
2nd. It is not relevant. 


Ssrd. Even if the facets set forth in the offer were 
established by the proof they would not constitute a legal 


defence. 
ANSWER. 


The recent case of Powell vs. The Commonwealth, decided 
by the Supreme Court of Pennsylvania in January of this 
year, in our opinion, decides the questions raised by this offer 


and is binding on us, 


The objections to defendants’ offer are sustained; the 
evidence is excluded. 
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To which ruling of the Court counsel for defendants except, 
and thereupon bill sealed for defendants. 


THOS. EWING. [sEAL.] 


Which ruling of the Court of Quarter. Sessions of 
Allegheny County, Pennsylvania, was affirmed by the 
Supreme Court of Pennsylvania. 


2nd. The Court erred in sustaining the objections to and 
overruling an offer of Plaintiffs in error and Defendants, 
below, which offer and the answer thereto are as follows : 


The Defendants’ counsel now offer to prove that on and 
prior to the 21st day of May, 1885, their occupation or 
calling in life was the manufacture and sale of oleomargarine 
or butterine in Allegheny County, Pennsylvania, and that 
prior to May 21st, 1885, and in said county, in order to fit 
and prepare themselves for such occupation or calling, they 
had expended considerable sums of money and gone to great 
labor. 


That in pursuance of their occupation and calling in life 
the Defendants did after May 21st, 1885, manufacture and 
sell to the prosecuting witness the package of oleomargarine, 
and that said oleomargarine was made solely from pure 
animal fats, and the process of its manufacture was clean and 
wholesome, and that said oleomargarine is a wholesome and 
nutritions article of food and in all respects as wholesome and 
healthful as pure butter produced from pure, unadulterated 
milk or cream from the same; that there was no fraud or 
deception in either the manufacture or sale ot said oleomar- 
garine, and that said oleomargarine was not an adulterated 
product. 


This for the purpose of showing— 


(1st.) That by the said Act of May 21st, 1885, the 
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Defendants are deprived of their liberty and property without 
due process of law. 


(2nd.) That by the said Act of May 21st, 1885, the 
Defendants are denied the equal protection of the laws of the 
State of Pennsylvania. 


(3rd.) That the said Act of May 21st, 1885, is repugnant 
to the provisions of the 14th amendment to the Constitution 
of the United States. 


(4th.) That the said Act of May 21st, 1885, is not an 
exercise of or within the police powers of the State of Penn- 
sylvania. 


(5th.) That the said Act of May 21st, 1885, is in conflict 
with and repugnant to the provisions of the Constitution of 
the State of Pennsylvania. 


Counsel for the Commonwealth object to the evidence 
oflered for the reason that it is not relevant and it is not 
material. The Act forbids the manufacture and sale of the 
article, and it is not material to the inquiry in this case 
whether it was sold openly or not, or whether it was pure or 
adulterated. 


ANSWER. 


The objections are sustained. The testimony offered is ex- 


cluded. . 


And thereupon bill sealed for the defendants. 
THOs. EWING. [sEAt.] 


Which ruling of the Court of Quarter Sessions of Allegheny 
county, Pennsylvania, was affirmed by the Supreme Court of 
Pennsylvania. 


(III.) The Court erred in sustainiug the objections to and in 
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over ruling an offer of the Plaintiffs in error, Defendants 
below, which offer and objection thereto. are as follows: 


(8rd.) “The Defendants propose to prove by M. J. Suili- 
“van that he saw the article sold to the prosecuting witness 
“manufactured by Defendants ; that it was made from pure 
“animal fats; that the process of manufacture was clean and 
“ wholesome; that the article contains the same elements as 
“dairy butter; that the only difference between them is that 
“the manufactured article contains a smaller proportion of 
“ the fatty substance known as butterine ; that this butterine 
“exists in dairy butter in the proportion of from three to 
“seven per cent., and in the manufactured article in a'smaller 
“ proportion, and was increassd in the manufactured article 
“by the introduction of milk and cream; that this having 
“been done the article contains all the elements of butter 
“ produced from pure, unadulterated milk or cream from the 
“same, except that the percentage of butterine is slightly 
“smaller ; that the only effect of butterine is to give flavor to 
“the butter and has nothing to do with its wholesomeness ; 
“that the oleaginous substance in the manufactured article 
‘are substantially ieentical with those produced from milk or 
“cream; that the article sold by the Defendants to the pros- 
“ecutor was a wholesome and nutritious article of food, and 
“in all respects as wholesome and healthful as butter pro- 
‘duced from pure, unadulterated milk or cream from the 
“same.” 


This for the purpose of showing : 


(1st.) That the said Act of May 21st, 1885, is not within or an 
exercise of the police powers of the State of Pennsylvania. 


(2ud.) That the said Act of May 21st, 1885, is repugnant to 
and in conflict with the provisions of the Fourteenth (14th) 
Amendment to the Constitution of the United States, 


(3rd.) That the said Act of May 21st, 1885, deprives the De- 
fendant of his property .and liberty without due process of law 
and denies to him the equal protection of the laws of the State of 
Pennsylvania. 
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(4th.) That said Act of May 2Ist, 1885, is in conflict with 
the constitution of the State of Pennsylvania, in that it’ deprives 
him of his liberty or property without due process of law and 


without compensation. 


Counsel for the Commonwealth object to the evidence for the 
reason that it is irrelevant and immaterial, and the evidence, if 
true, would not go to constitute a defence. 


ANSWER. 


The objections are sustained and bill sealed for the De- 


fendants. 


THOS. EWING. [seat] 


Which ruling of the Court of Quarter Sessions, of Allegheny 
county, Pennsylvania, was affirmed by the Supreme Court of 


Pennsylvania. 


6th. The Court erred in refusing to affirm the following point, 
which point and the answer thereto is as follows : 


(ist.) That the Act of the General Assembly of the com. 
monwealth of Pennsylvania entitled “An Act for the protee- 
tection of the public health and to prevent the adu'teration 
of dairy products and fraud in the sale thereof,” approved May 
21st, 1885, isrepugnant to the provisions of the Fourteenth 
Amendment of the Constitution of the United States, in 
that it did and does deny to the Defendants, persons within 
the jourisdiction of tlie State of Pennsylvania, the equal pro- 
tection of the laws of the State of Pennsylvania. 


ANSWER. 


These questions having been passed on by the Supreme Court 
of the State and decided adversely to the contention of the De- 
fendants, they are refused. 


Counsel for Defendants except, and thereupon bill sealed for 


Defendants. : 
THOS. EWING. [SEAL. | 
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Which ruling of the Court of Quarter Sessions of Allegheny 
county, Pennsylvania, was affirmed by {the Supreme Court of 


Pennsylvania. 


(Oth.) The Court erred in refusing to affirm the following 
point, which point and the answer thereto is as follows: 

(2nd.) That the Act of the General Assembly of the 
Commonwealth of Pennsylvania entitled “ An Act for the 
protection of the public health and to prevent the adultera- 
tion of dairy products and fraud in the sale thereof,” ap- 
proved May 21st, 1885, is repugnant to the provision of the 
Fourteenth Amendment of the Constitution of the United 
States, in that it did and does deprive the Defendants of their 


liberty without due process of law. 
ANSWER. 


These questions having been passed on by the Supreme Court of 
the State and decided adversely to the contention of the Defend- 


ants. they are refused, 


Counsel for Defendants except, and thereupon bill sealed for 


Defendants. 
THOS. EWING. [SEAL. ] 


Which ruling of the Court of Quarter Sessions of Allegheny 
County, Pennsylvania, was affirmed by the Supreme Court of 


Pennsylvania. 


(6th.) The Court erred in refusing to aftirm the following 


point, which point and the answer theretois as follows: 


(3rd.) That the Act of the General Assembly of the 
Commonwealth of Pennsylvania, entitled, “An Act for the 
protection of the public health and to prevent the adulteration 
of dairy products and fraud in the sale thereof,” approved 
May 2Ist, 1885, is repugnant to the provisions of the 14th 
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amendment of the Constitution of the United States, in 
that it did and does deprive the Defendants of their 


property without due process of law. 
ANSWER. 


These questions having been passed on by the Supreme Court 
of the State and decided adversely to the contention of the 


Defendants, they are refused. 


Counsel for Detendants except, and thereupon bill sealed for 
Defendants. 


THOS. EWING. [seat] 


Which ruling of the Court of Quarter Sessions of Allegheny 
@eunty, Pennsylvania, was affirmed by the Supreme Court of 
Pennsylvania. 


7th. ‘The Court erred in refusing to affirm the following point, 
which point and the answer thereto, are as follows : 


(4th.) ‘That the said Act of the General Assembly, approved 
May 21st, 1885, is not an exercise of nor is it within the police 
powerss of the State of Pennsylvania. 


ANSWER. 


These questions having been passed on by the Supreme Conrt 
of the State and decided adversely to the contention of the De+ 
fendants, they are refused. 


Counsel for Defendants except, and thereupon bill sealed for 
defendants. 


THOS. EWING, [seat] 


Which ruling of the Court of Quarter Sessions of Allegheny 
County, Pennsylvania, was affirmed by the Supreme Court of 
Pennsy|lvania. 


8th. ‘The Court erred in charging the jury as follows: 
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Charge of the Court. 


GENTLEMEN OF THE JuRY: The different counts in this 
indictment charge the Defendants with violation of the Act 
of Assembly, approved 21st May, 1885, entitled “ An Act 
for the protection of dairymen, and to prevent deception in 
sales of butter and cheese.” 


The Supreme Court of the State in the case of Powell rs. 
The Commonwealth, a case that went up from the Court of 
(Juarter Sessions of Dauphin County, has passed on this Act 


and declared it constitutional. 


That case seems to decide against the Defendants all the 
questions they have attempted to raise here. 


The Defendants admit the commission of the acts charged 
in the indictment; the acts admitted are in violation of the 
Act of Assembly, and the-verdict should be guilty as in- 
dicted, if you believe the uncontradicted evidence. 


‘To the refusal of the Court to affirm their points, and to 
the charge of the Court, Counsel for the Defendants except, 
and thereupon bill sealed for the Defendants, 


THOS. EWING, [sEAL.] 


Which charge of the Court of Quarter Sessions of Alle- 
gheny County, Pennsylvania, was affirmed by the Supreme 


Court of Pennsylvania. 


(9th.) The conviction aud sentence of the Plaintiffs in error by 
the Quarter Sessions, of Allegheny County, Pennsylvania, affirmed 
by the Supreme Court of Pennsylvania, deprived them of their 
liberty, and property without due process of law, and denied to 


them the equal protection of the laws. 
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POINTS OF LAW. 


(1.) TheSupreme Court of Pennsylvania affirmed the con- 
stitutionality of the State Act on the ground that the Legisla- 
ture was the sole judge of the limits of the police power and 
that the State Court was powerless to determine whether the 
Act in question had in truth a real and substantial relation to 


the public health, merals, peace or good order. 


That we do no injustice to the Supreme Court of Pennsylvania 
in stating this conclusion, we refer to the entire opinion [ pages 28 
to 32, record in the Powell case], and we quote liberally from it. 

The opinion, page 29 of the record says : 


“We cannot try the constitutionality of a Legislative Act 
“by the motives and designs of the law-makers however 
“plainly expressed. If the Act itself is within the scope of 


“their authority it must stand. ° 


The Act of May 21st, 1885, is entitled, “ An Act for the 


protection of the public health, and to prevent adulteration 


of dairy products and fraud in the sale thereof.” 


“ [t cannot be doubted that the General Assembly is in- 
” vested with full power LO legislate for the protection ol the 
“ public health or to prevent the adulteration of articles of 
“food as well as imposition or fraud in the sale of said 


‘“‘ articles. 


‘“‘ In the absence of any constitutional inhibition or limi- 
“ tation, the sovereign power of the State to enact laws for 
“ the public good appears to embrace these subjects of legis- 
“ lation. But however that may be they are fairly within the 
‘* police powers of the State. , * 

“ So far as the constitutionality of the act under consider- 
“ ation depends on the police power of the State, it may 


“ safely be rested on the principle underlying the cases above 
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See also the testimony taken before the Committee in the Senate 
on the Oleomargarine Bill as passed. 


Record, 1st Session XLLX Congress, vol. 17, pages 5,044, 5,202. 


The Department of Agriculture endorsed the following report 
of Professor Atwater: 7 


“To recapitulate briefly, butter and oleomargarine have 


‘very nearly the same chemical composition. In digestibil- 
‘ity there may be a slight balance in favor of butter, though 
for the nourishment of healthy persons this difference can 
“hardly be of any considerable consequence. For supplying 
“the body with heat and muscular energy, which is their 
“ chief use in nutrition, they are of practically equal value, 
“ excelling in this res; ect all other common food materials. 
‘Such, at any rate, is the practically unanimous testimony 
“ of the latest and best experimental research.” 


Agricultural Department. 
Division of Chemistry. 
Bulletin No. 13, part 1, page 24. 


“ the opinion referred to, and also in that of the Court be- 
“ low, we cannot say the act In question is not a valid exer- 
” cise of the police power of the State. The Legislature rds 
‘ doubtless satisfied that the manufacture and sale of the pro- 


: hibited articles were prejudicial to the public ood to such 
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“a degree that a remedy was needed ; and we have no right 
“to say that a penal statute less severe and sweeping in its 
“ terms would have afforded an effective remedy. ‘That is a 
* legislative and not a judicial question, If it is thought 


“In the absence of any constitutional inhibition or limi- 
tation, the sovereign power of the State to enact laws for 

‘ the public good appears to embrace these subjects of legis- 
lation. But however that may be they are fairly within the 
police powers of the State. ' * 


“ So far as the constitutionality of the act under consider- 
ation depends on the police power of the State, it may 


safely be rested on the principle underlying the cases above 
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referred to and those that might be cited. The manufac- 
ture, sale and keeping with intent to sell may all alike be 
prohibited by the Legislature, if in their judgment the pro- 
le ction of the } nu! lie from injury or fraud require il. To 
deny the authority of the Legislature to do so is to attack all 
that is vital in the police. power. To refuse recognition of 
the power in «a give n case because in the judgment of sone 
the Legislature, though acting within its proper sphere, may 
have mistaken the publie necessity for a law prohibitory in 
its character, is to make the individual judgment superior 
to that of the Legislature to which the people in their sov- 


ereign capacity have delegated’ the law-making power. 


“ The fael that the prohibited substance ry (i pure slate may 
he wholesome and not injurious iz Lrr'’e i rant mn (/ pudretal 
inquiry. The wholesomeness will not re nder the act uncon- 
stitutional. ‘The statute is intended to prevent fraud and 
protect the public health by prohibiting the manufacture 
‘and sale of substance and compounds which furnish the 
temptation lo commit the former and which may be injurious 
to the latter. As Wis said by the Supreme C‘ourt ol Mis- 
souri in State vs. Addington, 77 Mo. 110, that to render 
the law unconstitutional the probibited articles must be 
unwholesome would utterly overthrow the police power 
of the State—overthrow every law, the wisdom of which 


could not bear the test of serutiny. 


“In view of these and other considerations suggested in 
the opinion referred to, and also in that of the Court be- 


low, we cannot say the act in question is not a valid exer- 


‘cise of the police power of the State. The Legislature was 


doubtless satisfied that the manufacture and sale of the pro- 
hibited articles were prejudicial to the publie good to such 
a degree that a remedy was needed ; and we have no right 
to say that a penal statute less severe and sweeping in its 
terms would have afforded an effective remedy. That isa 
legislative and not a judicial question. If it is thought 
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“the Legislature erred in the solution of that question the 
“ proper course is an appeal to them to correct the error, if 


s* 
‘any there was. 


The decision then is rested on the police power of the State, for 
while what is called the sovereign power Is hinted at, no stress Is 
laid upon it. This police power belongs to the legislative depart- 
ment and the question involved of whether the act as a fact is an 
exercise of the police power—that is, as a tact, touches or concerns 
the public health or morals—is a legislative and not a judicial 


one. 


a: ‘ proof offered that the article sold instead of its being in 
the least injurious to the individual or the public is nutritious 
and healthful, is irrelevant. That dealing in it was a harmless, 


profitable occupation amounts to nothing. 


In the ease at bar. the Supreme Court of Pennsylvania ruled 
, a. 


(page 28 of the Record in that Case) : 


“ This case is ruled by Powell vs. The Commonwealth, 19 
“ W. N. C. 24, so far as the question of the police power of 
“ the State is concerned we were of opinion then, as we are 


‘now, that the legislature has the power to prohi it the 


“ manufacture and sale of an article detrimental to the 
“ public health. Whether oleomargarine was such an article 
‘* was a question of factand one which has been determined 
“ by the Legislature. We are bound to presume that it was 


“ done upon sufficient evidence.” ; 


It is therefore the law in Pennsylvania that whether or no any 
given act is within the police power of the State is one which the 
Judiciary canno' determine but it rests wholly with the Legislature 
to define us own powers in reference thereto, for if the Legislature 
is the body which finally passes on the fact as to whether any 
given substance or thing is “detrimental to the public health,” 
and when once this is decided the Courts are powerless to re- 
examine the question, therefore and necessarily the Legislature is 
supreme and there is no power anywhere to restrain them. 
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There is absolutely nothing then in this case which affirmatively 
shows that the State Act has any real or substantial relation to 
the public health, peace, good order or morals, except that the 
Supreme Court of Pennsylvania said they would presume it had 
because—and only .because—the Legislature passed the Aet, 
(though we offered asa faet to prove it had not) and the following 


sentence from the opinion of the Court (page 30) : 


“ The Statute is intended to prevent fraud and protect the 
‘ publie health by prohibiting the manufacture and sale of 
,, substances and compounds which furnish the temptation to 
“commit the former and which may be injurious to the 


“ latter.” 


(a) “To prevent frand * * * by prohibiting the 
“ manufacture and sale of substances and compounds which 
“ furnish the femptation to commit the former (fraud),” 


Any business then which “furnishes the temptation” to commit 


fraud may be prohibited according to this. 


If so, as the banking business, all commercial enterprises of all 
kinds, the dairy business—particularly the manufacture and sale 
of bread and all the multiplied food produets, and all branches 
of agricultare—do undoubtedly furnish great temptation to 
commit fraud, the Legislature may of its own motion prohibit 
them all and the citizen of Pennsylvania is as much a slave to the 
Legislature as the lowest peasant is to the Czar of all the Russias 
—he holds his liberty and property at their beck and nod. 


The people of the State said in their Constitution ; 


“ That the general great and essential principles of liberty 


“and free government may be recognized and wnalterably 


- 
-~ 


established, we declare, 


(1) “ Thatall men are born equally free and independent 
and have certain inherent and indefeasible rights, amoung which 


o 
a 


“are those of enjoying and defending life and liberty, of 
“ acquiring, possessing and protecting property and reputa- 
“tion, and of pursuing their own happiness,” 


And then was added, for the protection of these rights, that 
they 


“ Are excepted out of the general powers of government 


“ and shall forever remain inviolate.” 


Under this decision, what practical benefit are all these pro- 
visions? By whom are they to be enforced? How isthe citizen 


} 


to be given the benefit of them * 


(6) “ And which may be injurious to health’ —not are— 


“ may be.” 


How will the citizen when his liberty is invaded and property 
taken prove it is not injurious to health. It isa fact capable of 
proof. Why may he not then prove it as any other fact? And if 
he once proves, as we offered to do, that it is not injurious to 
health, what becomes of the “ may be.” 


The trial Court said that you could not introduce the proof of 
facts, and upon the finding of a jury one way or another, have the 
constitutionality of the law decided. And yet, the Supreme 
Court had directly affirmed and sanctioned that very practice. 

Seely vs. City of Pittsburgh, 82 Pa. Si., 360. 

Washington Avenue, 69 Pa. St., 352. 

Craig vs. Lhiladeiphia, 89 Pa. St., 265. 


(II) Under the settled doctrine of this Court, however, 
whether a State Statute called a Police Law has a real or 
substantial relation to the public health, peace or morals is a 
judicial question and if it is found that it has not, but is an 
invasion of rights secured by the Federal Constitution, this 
Court will declare it void, 
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In the Slaughler House case, 16 Wallace 87, Mr. Justice Field, 
said :— * * + 7 7 * « 


“ Under the pretense of prescribing a police regulation the 
“ State cannot be permitted to encroach upon any of the just 
“rights of the citizens which the constitution intended to 
“ secure against abridgement,”’ 


In the same case, page 114, Mr. Justice Bradley said :— 


“ The right of a state to regulate the conduet of its citizens 
“ is undoubtedly a very broad and extensive one, and not to 
‘be lightly restricted. But there are certain fundamental 
“ rights which this right of regulation cannot infringe. It 
“ may prescribe the manner of their exercise-but it cannot 
“ subvert the rights themselves,” 


-~ 


In Munn vs. Illinois 94, U. S, 145, Justices Strong and Field, 
concurred in saying :— 


“ The power of the State over the property of the citizen 
‘under the constitutional guaranty is well defined. * * 


~ 


* The doctrine that each one must so use his own so as not 
“ to injure his neighbor, sie ulere tuo ut alienum non ledas 
“ is the rule by which every member of society must possess 
“and enjoy his property, * * Except in cases where 
property may be destroyed to arrest a conflagration or the 
“ ravages of pestilence, or be taken under the pressure of an 
‘‘immediate and overwhelming necessity to prevent a public 
“calamity the power of the State over che property of the 
“ citizen does not extend beyond such limits.” . ° * 

“ Whatever affects the peace, good order, morals and 
“ health of the community comes within its scope ; and every 
“ one must use and enjoy his property subject to the restrictions 
‘ which such legislation imposes. What is termed the police 
“ power of the State, which from the language often used 
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“ respecting it, one would suppose to be an undefined and 
” irresponsible element in gover nment, can only mlerfere with 
“ the conduct of individuals in their intercourse with each other, 
™ and in the use of their property, 80 jar das may he required 
“ to secure these objects. 


In the verv latest ease. the Kansas Prohibition eases, this Court 


said :-— 


“ But by whom, or by what authority, is it to be determined 
whether the manufacture of particular articles of drink, 
‘either for general use or for personal use of the maker, will 
injuriously affect the public? Power to determine such 


questions, so as to bind all, must exist somewhere; else, 
society will be at the mercy of the few, who, regarding ouly 
their own appetites or passions, may be willing to imperil 
the peace. and security of the many provided only they 
are permitted to do as they please. Under our system that 
power is lodged with the legislative branch of the govern- 
ment. It belongs to that department to exert what are 
* known as the police powers of the State, and to determine, 
primarily, what measures are appropriate or needful for the 
protection of the public morals, the public health, or the 
public safety. 


“~ 
~ 


“Tt does not at all follow that every statute enacted 
ostensibly for the promotion of these ends, is to be accepted 
as a legitimate exertion of the police powers of the -State. 
There are, of necessity, limits beyond which legislation 
annot rightfully go. While every possible presumption 
is to be indulged in favor of the validity of a statute, 
“(Sinking Fund Cases, 99 U. S., 718,) the courts must 
obey the constitution rather than the law-making depart- 
ment of government, and must, upon their own respons- 
ibility, determine whether, in any particular case, these 
limits have been passed. ‘To what purpose,’ it was said 
in Marbury vs. Madison, Cranch, 137, 167, ‘are powers 


. 
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“ limited, and to what purpose is that limitation committed 
“ to writing, if these limits may, at any time, be passed by 
“ those intended to be restrained? The distinction between 
“a government with limited and unlimited powers is 
“ abolished, if those limits do not confine the persons on whom 
“ they are imposed, and if Aéts prohibited and Acts allowed 
é< 


are of equal obligation.’ ” 


‘ The courts are not bound by mere forms, nor are they to 
“ be misled by mere pretenses. They are at liberty—indeed, 
“are under a solemn duty—to look at the substance of things, 
“ whenever they enter upon the inquiry whether the legis- 


- 
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lature has transcended the limits of its authority. 


“ If, therefore, a statute purporting to have been enacted 
‘to protect the public health, the public morals, or the publie 
‘* safety, has no real or substantial relation to those objects, 
“or is a palpable invasion of rights secured by the fund- 
‘‘amental law, it is the duty of the courts to so adjudge, and 


** thereby give effect to the constitution.” 


People vs. Marx, 99 New York, 377. 
Tenement House Cigar Case, 98 New York, 98. 


“ As a general proposition, it may be stated, it is in the 
“ province of the law-making power to determine whether 
“the exigencies exist calling into exercise this (police) 


** power. 
“ What are the subjects of its exercise is clearly a judicial 
“ question.” 
Town of Lakeview vs. Rose Hill Co., 70 Illinois, 191. 


In Cooley’s Constitutional Limitations, 4th ed., page 719, the 
law is stated as follows: 
“The limit of the exercise of the police power in these 


“ cases must be this; the regulations must be in reference to 
“the comfort, safety and welfare of society ; they must not be 
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“in conflict with any of the provisions of the charter, and 
“they must not under pretense of regulation take from the 
“corporation any of the essential rights which the charter 
“eonfers. In short, they must be police regulations in fact 
“and not amendments of the charter in curtailment or cor- 
“ porate franchises.” 


In Potter’s Dwarris on Statutes, page 458, the law is thus stated : 


“The limit to the exercise of the police power can only be 
“this: the legislation must have reference to the comfort, the 
“safety or the welfare of society ; it must not conflict with 
“the provisions of the constitution.” 


In Austin vs, Murray 16, Pickering 121, 126, the Supreme 
Court of Massachusetts said : 


“ The law will not allow the rights of property to be in- 
“ vaded under the guise of a police regulation for the promo- 
“tion of health, when it is manifest that such is not the ob- 
“ject and purpose of the regulation.” 


In Watertown vs. Mayo 109, Mass. 315, 319, same Court said : 


“The law will not allow rights of property to be invaded 
‘under the guise of a police regulation for the preservation 
“of health or protection against a threatened nuisance; and 
“when it appears that such is not the real object and pur- 
“ pose of the regulation the Courts will interfere to protect 
“the rights of citizens.” 


That all laws passed by the legislature are subject to review by 
the Courts to determine whether they are within the legislative 


power, and also whether they conflict with any constitutional re- 
strictions. 


See McCullough vs, Maryland 4, Wheaton 316, 421 ; Hepburn 
vs. Griswold 8, Wallace 603; Legal Tender Cases 12, Wallace 
457 ; Marbury vs. Madison 1st, Cranch 137. 
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Aside from decided cases this point of law must be true. 
Suppose that a statute of Pennsylvania gives “A’s” property 
to “B” and Pennsylvania calls it a police law, and such act is 
brought here for review on the ground that it does not fall within 
the police power but is a flagrant violation of the provisions 
of the 14th amendment: Is it a satisfactory answer for this 
Court to have Pennsylvania say, but you cannot institute 
such an inquiry. The General Assembly of our State is the 
ultimate power and if it determines this act to be an exercise 
of the police power and necessary for the public health or 
morals the Courts (in language of the Pennsylvania Supreme 
Court,) “ ave bound to presume” such are the facts. 


That is, although the 14th amendment prohibited any State 
from denying to any one the equal protection of its law and 
depriving any one of life, liberty, or property without due process 
of law yet these constitutional restrictions really in the end depend 
on the form or manner of State Legislation. If the State dubs 
the Act attacked a police law and its General Assembly says it is 
to protect the public health or morals, that concludes the question 
and the courts are powerless to examine it. 


This is utterly subversive of the constitutional prohibitions, 
contrary to the time honored judicial decisions that the 
fundamental law is placed in care of the courts and whenever the 
legislative department infringes any of its provisions the judiciary 
will declare such Act void. It is destructive of one of the most 
valuable protections to life, liberty or property, 


The very purpose of the prohibitions in the 14th amendment 
was to prevent the State passing Acts which would deprive the 
individual of life, liberty or property without due process of law, 
but if each State can itself determine when such Act does or does 
not violate such prohibition, cui bono, the restriction ? 


In all other branches of legislative action the courts inquire of 
and test the legality of their acts by the constitution. Why 
should the police power be an exception? Where in any of the 
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reserved rights of the people or in any of the constitutional 
provisions is it said that life, liberty and property are all subject 
to any Levislative Act which is ealled a Police power ? 


To affirm the broad doctrine of the Supreme Court of Penn- 
sylvania is to place a large mass of legislation at the diseretion 
of the legislature without any limit and freed from the restraining 
influences of the .constitution, and to adopt such a rule for cases 
arising under the 14th amendment would be to render its bene- 
ficient provisions practically worthless. 


(3.) Oleomargarine butter is not injurious to the public 
health, morals or safety, and therefore its manufacture and 
sale cannot be prohibited under the guise of the police laws. 


We have seen under the preceding head that this Court will de- 
termine whether, or not, any given law of the State, including so- 
‘alled police laws, are in conflict with the Federal Constitution. 


To do this it becomes necessary to determine primarily what the 
police power is, and in what way, if at all, oleomargarine butter 
offends the public health, morals or peace. 


It is admitted that the police power of the State is a general 


supervisory power intended to promote the public health, peace, 
safety and morals. This Court in the Slaughter House cases 16th 
Wallace 62, defined it as follows: 


‘““Unwholesome trades, slaughter-house operations offen- 
“sive to the senses, the deposit of powder, the application of 
“steam-power to propel cars, the building with combustible 
“materials, and the burial of the dead may, says Chancellor 
“ Kent, be interdicted by law in the midst of dense masses of 
“population on the general and rational principle that every 
“person ought so to use his property as not to injure his 
“neighbors, and that private interests inust be made subservi- 
‘ent tothe general interests of the community. This is called 
“the police power; and it is declared by Chief Justice Shaw 


‘‘ that it is much easier to present and realize the existence and 
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“sources of it than to mark its boundaries or preseribe the 
“limits of its exercise. This power is and must be, from its 
“very nature, incapable of any very exact definition or limi- 
“tation. On it depends the security fir social order, the 
“health and life of the citizen, the comfort of an existence in 
“a thickly populated community, the enjoyment of private 
“and social life and the beneficent uses of property. It ex- 
“tends, says another eminent Judge, to the protection of lives, 
“limbs, health, comfort and quiet of all persons and the pro- 
“tection of all property within the State; and persons and 
“property are subjected to all kinds of restraints and bur- 
“dens in order to secure the general comfort, health and pros- 
perity of the State.” 


So in the Beer Company vs. Massachuselts 97 U. 8. 33, this 
Court again said : 


“ Whatever difference of opinion may exist as to the ex- 
“tent and boundaries of the police power, and however diffi- 
“cult it may be to render a satisfactory definition of it, there 
“seems to be no doubt that it extends to the protection of 
the lives, health and property of the citizens and to the pres- 
“ervation of good order and the public morals.” 


The police power springs from and is based upon the doctrine 
or maxim, Sie ulere tuo ut alienum non ledas. 


Cooley’s Constitutional Limitations, Star page 574. Fertitizing 
Co. vs. Hyde Park 97 U.S. 667. 


In Munn vs. Illinois, 94 U.S. 145, Justices Strong and Field 


agreed that : 


* The power of the State over the property of the citizen 
‘under the constitutional guaranty is well defined. * * * 
“ The doctrine that each one must so use his own, so as not to 
“injure his neighbor—sie utere tuo ut alienum non laedas— 
“is the rule by which every member of society must possess 


‘and enjoy his property. * * * Exceptin cases where 
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“property may be destroyed to arrest a conflagration or the 


“ravages of pestilence, or be taken under the pressure of an 
‘immediate and overwhelming necessity to prevent a public 
“calamity, the power of the State over the property of the 
“citizen does not extend beyond such limits.” * * * 


It would be useless to multiply citations on this question, and 
if additional authorities are required, reference is made to those 
cited in the cases named, 


As’seen it has for its objects the preservation of the public 
health, morals, peace and good order. 


The law of Pennsylvania in question, approved May 21, 1885, 
is entitled “ An Act for the protection of the public health and to 
prevent the adulteration of dairy products and fraud in the sale 
thereof.” 


According to this title the objects of the legislation then are (a) 
to protect the public health, (6) to prevent the adulteration of 
dairy products, (c) fraud in the sale thereof. 


They all relate, however, to the public health, because the dairy 
products are articles of food. 


How utterly useless this act would be in the prevention of 
the adulteration of Oleomargarine butter and fraud in the 
sale thereof, and how utterly misleading its, entire title is, 
will be shown hereafter, but for the present it is assumed that it is 
an Act purporting to be in reference to the public health. If asa 
fact Oleomargarine butter is injurious to the public health, then 
it does come within the police power. 


Admittedly the manufacture and sale of liquor does affect the 
public health and morals and the safety and good order of society, 
and therefore its regulation and control is admittedly within the 
police power of the State. 


This Court has repeatedly said that it could not aftect to be ig- 
norant of the well-known fact that the manufacture and sale of 
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liquor does affect the publie morals, health and peace. All the 
past and all the present bear abundant proof of that. The ree- 
ords of our Criminal Courts, of our public and private hospitals, 
of our jails and all our reformatory institutions, furnish abundant 
procfof it. Nay more,the public press teems with the saddest of 
crimes and suicides and heart-rending incidents traced to their source 


in the excessive use of liquor, 


This knowledge of its effeet crowded in upon you and every de- 
cision affirming that the regulation or prohibition of the traffic was 
within the police power of the several States was based on these 


well-known ‘faets. 


We need only refer to the last decision of this Court in the 
Kansas Prohibition cases, opinion by Mr. Justice Harlan, where 
the cases were reviewed and the doctrine affirmatively stated. 


(Just here it may be said, that if this Court took judicial notice 
or informed itself as to liquor, why may it not do likewise as to 


oleomargarine butter ?) 


But the manufacture or sale or use of oleomargarine butter 
cannot be classed with liquor. It is separate and apart from it, 
and is as independent of and freed from the reasons which places 
liquor under the police laws, as is the purest and choicest wheat, 
bread and pure water. ‘To demonstrate this the Plaintiffs in 
error in this case offered to prove in the Court below (page 12) 
that the article sold to the prosecuting witness was manufactured 
in the presence ot the witness on the stand : that it was 
made from pure animal fats; that the process of manufacture 
was clean and wholesome; that the article contains the same 
elements as dairy butter; that the only difference between them 
is that the manufactured article contains a smaller propor- 
tion of the fatty substance known as butterine ; that this butterine 
exists in dairy butter in the proportion of from three to seven per 
cent., and in the manufactured article in a smaller proportion, and 
was increased in the manufactured article by the introduction of 
milk and cream; that this having been done the article contains 
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all the elements of butter produced from pure unadulterated milk 
or cream from the same, except that the percentage of butterine Is 
slightly smaller ; that the only effect of butterine is to give flavor 
to the butter and has nothing whatever to do with its wholesome- 
ness; that the oleaginous substances in the manufactured article 
are substantially identical with those produced from milk or 
cream; that the article sold by the Defendants to the prosecuting 
witness was a wholesome and nutritious article of food and in all 
respects as wholesome and healthful as butter produced from pure 
unadulterated milk or cream from the same, 


In the consideration of this ease, this Court will assume this 
proof could have been made.—Scotland County vs. Hill, 112 U.S. 
LS6. 


The case of the Commonwealth in the Court below was (page 
8 ) : 


‘That the Defendants sold in Allegheny county, Pennsylvania, 
on the 2d day of February, 1887, as an article for food, to 8. J. 
Adamson, the prosecuting witness in this case, one original 
package of an article manufactured in Allegheny county, Penn- 
sylvania, by the Defendants, out of oleaginous substances and 
compounds, other than that produced from unadulterated milk or 
cream from the same and designed to take the place of butter 
produced from unadulterated milk or cream ; that the said package 
was bought and sold as oleomargarine or butterine and not as 
butter produced from unadulterated milk or cream from the same ; 
that the said Defendants had in their possession, with intent to 
sell the same as an article of food, the said package ; and that the 
said package when sold was marked with the words, ‘ oleomar- 
garine butter’ upon the lid and side of the package, in a straight 
line in Roman letters, one half an inch long, as provided by an 
Act of General Assembly of this State, entitled “‘ An Act for the 
protection of dairymen and to prevent deception in the sales of 
butter and cheese, approved May 24th, 1883.” 


There was no evidence of any kind given to show that oleo- 


margarine butter was in any shape, manner or form injurious to 
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the public health. There was no evidence of any kind to show 
any fraud practised by the Plaintiffs in Error in the manufacture 
or sale of oleomargayine butter, but on the contrary, the case 
of the State admitted that the article was bought and sold as 
oleomargarine butter, and that it was stamped “ Oleomargarine 
butter.” 


ir 
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' In no shape, manner or form was it shown how oleomargarine 
butter could in any way harm any one, or how making it or 
having it for sale or selling it could injure any one. Especially 
was there an entire absence of proof te even suggest how oleomar- 
garine butter could affect the public health just when and only 
when it was in competition with dairy butter, but was harmless if 
used as a substitute for aught else. 


The Act in question does not say that oleomargarine butter is 
unwholesome, or in any way injurious to the public health, or 


morals, or peace. 


Its title, “To protect the public health,’ may refer solely to 
the use of impure milk in making dairy butter. 


There is nothing in any way or of any kind to show that 
oleomargarine butter does affect the public health, or peace, or 


rin xl order. 


The fact that oleomargarine butter is most extensively used in 
the country at large and of what it is made and what its in- 
gredients are and whether wholesome or not, would seem to be 
matters of which this Court will inform itself, 


Brown, et al, vs. Piper, 91 U.S., 42. 


The report of the Commissioners of Internal Revenue for the 
fiscal year, ending June 30, 1887, contains on page CXLIV to 
page CLIO, an extended examination of oleomargarine butter 
from a scientific standpoint, and the following is an extract from 


page CLII:— 
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‘“ The wholesomeness of artificial butter has been affirmed 


“ by eminent chemists and physiologists, both in Europe and 


“in this country, who have devoted attention to this subject, 
¢é 
“ healthy animals, and the process conducted in a proper and 
“Dr. C. F. Chandler, of the School of Mines, Columbia 
‘College, New York; Prof. Henry Morton, Stevens 
‘ Institute, Hoboken, N. J.; Prof. G. F. Barker, University 
“of Pennsylvania, Philadelphia; Prof. G. C Caldwell, 
“ Cornell University, Ithaca, N. Y.; Prot. 8. W. Johnson, 
ee Shetheld, Scientific Scliool, Yale College, New Haven, 
“Conn.; Dr. J. W. 8S. Arnold, University Physiological 


Laboratory, New York ; 


, 


-“~ 
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submitted to the Senate Com- 
mittee Agriculture and Forestry, and by Sir F. A. Abel, 
“ Mr. Herbert P. Thomas, Mr. A. H. Allen, President of 
the Society of Public Analysts ; Mr. Otto Hehner, 
“ Secretary of the Society of Public Analysists; Dr. James 
“ Bell, principal analyzer to the Commissioners of Inland 
“ Revenue, and others before the English Committee.)” 


The case is then free from all elements of fraud. 


Oleomargarine butter is an article whose use does not injur- 


iously affect the public health, or morals, or peace, or good order, 


It is a healthful, wholesome and nutritious article of food in 
no way injurious to the public health, morals or peace. 


So this record stands. So the Supreme Court of Pennsylvania 
assumed it to be when it said that this faet is irrelevant and 
immaterial, 3 


So all the Standard Scientific Works will show. 


If oleomargarine butter be such an article ;_ if it is wholesome 
and pure, and its use does not, in any way, affect the public health, 
may the legislature of the State, under the pretense of the 
police power, prohibit its manufacture, or sale, or possession with 
the intent to sell? 


when it is prepared from earefuliv selected and sweet fat of 


cleanly manner. (See in this connection the statements of 
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If it be said the legislature may so interfere, we respectfully 
ask upon what grounds ean such an interference be justified ? 
Acts passed under the police power should have some relation 


to the public health, peace, good order, or morals. 


As was said in the Kansas Prohibition cases such laws must 
have some real and substantial relation to the public health, morals, 


or good order. 


“ A law enacted in the exercise of the police power, must 
“in fact be a police law. If it be a law for the promotion 
‘of the public health, it must be a health law having some 


“relation to the public health.” 
In Re Jacohs 98, N. Y. 112. 


“* But aets which can only be justified on the ground threat 
‘they are police regulations, must be so clearly necessary to 
“the safety, comfort or well being of society, or so imper- 
“atively required by the public necessity that they must be 
“taken to be impliedly excepted from the words of the con- 


“ stitutional prohibition.” 


2 Kent’s Com. * 340, note 2, (13th ed.) 
State vs. Noyes, 47 Maine, 189. 
People vs. Jackson and M. P. R. Co., 9 Michigan, B07. 


If the legislature pass an Act entitled, ““ An Act to protect the 
public health and morals,” and the substance of the Act was to 
give “A’s” property to “B,” could it be pretended that this was a 
lawful exercise of the police power of the State? 

While it is not denied that the police power is part of 
the legislative functions of the government and that in cases 
falling legitimately within its scope, legislative discretion may 
be exercised as to the reasonable extent of the penalty, it is 
denied that the legislature can bring any given article within the 
police power, merely by passing an Act of Assembly and saying 
that it does affect the public health, or peace, or good order, or 


morals, 
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Primarily all the Acts of the legislature are valid. “The Courts 
so presume. Because of this primarily a police law is valid. But 
this is primae facie only. If from an analysis of the Act or from 
proof offered, or by the Court acquainting itself with the facets, it 
is shown the Act has no real or substantial relation to the 
public health, peace, or morals, it is not a valid exercise of the 


police power. 


If in any definite and satisfactory way, as by an offer as was 
made in this case on a judicial trial, or from information gained 
directly by this Court, it appears that the thing sought to be 
brought within the police power, is not as a fact within it; that is 
if the legislature pretend to prohibit the sale of an article as 
deleterious to health, when as a faet it is not deleterious to health, 
and this plainly and legitimately appears, and there is even no 
dispnte in reference to it, then it would be the duty of the Courts 


to say that it Was hot a legitimate exercise of the police power, 


As wassaid by the Court of Appeals of the State of New York 
in the matter of Jacobs 98 New York, page 115:— 


“ When a health law is challenged in the Courts as 
“ unconstitutional, on the ground that it arbitrarily interferes 
“with personal liberty and private property without due 
“ process of law, the Courts must be able to see that it 
“has infact some relation to the public health, that the public 


. 


‘ health is the end actually aimed at, and that it is appropriate 
“and adapted to the end.” 


As this Court in the Kansas Prohibition cases, after premising 
that the police power belonged to the legislative department of 
government, said :— 


“ Tt belonged to that department to exert what are known 
“as the police powers of the State, and to determine primarily 
“ what measures are appropriate or needful for the protection 
“ of the public morals, the public health or the public safety. 
“ It does not at all follow that every statute enacted ovtensibly far 
“the promotion of these ends, is to be accepted us a legitimate 
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exercise of the police powers of the State. There are of neces- 
sity limits beyond which legislation cannot rightfully go. 


a. 
. 


“ While every possible presumption is to be indulged in 
“favor of the validity of a statute (Sinking Fund cases 99, 
“ U.S. 718) the courts must obey the Constitution rather 
“ than the law-making department of government, and must 
‘upon their responsibility determine whether, in any par- 
ticular case, these limits have been passed, ‘ To what pur. 

‘pose,’ it was said in Marbury vs. Madison 1, Craneh 137, 

‘“ 167, are powers limited, and to what purpose is that limi- 

‘* tation committed to writing if these limits may, at any 
« “time, be passed by those intended to be restrained? The 

“ distinction between government with limited and unlim- 

* ited powers is abolished, if those limits do not confine the 

“ persons on whom they are imposed, and if acts prohibited 

“and acts allowed are of equal obligation. The Courts are 

“not bound by mere form nor are they to be misled by 

‘mere pretenses, They are at liberty, indeed are under a 

‘solemn duty, to look at the substance of things whenever 

“ they enter upon the inquiry whether the legislature has 


. 
* 


transcended the limits of its authority. 


“ Tf, therefore, a statute purporting to have been enacted to 
‘* protect the public health, the public morals or the public 
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safely, has no real or substantia relation to thse objects, or 
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is a palpable invasion of the rights secured by the funda- 


a 
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mental law, it becomes the duty of the Courts to so ad- 
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judge and thereby give effect to the Constitution.” 


[t is not intended to deny that the Legislature of the State 
may protect the adulteration of all food products. It may pre- 
vent the adulteration of wheat flour. It may regulate the adul- 
teration of wheat or rye bread, of molasses, sugar, rye, salt, 
pepper and all the articles of food which are used to sustain life. 
So it may regulate the adulteration of oleomargarine butter and 
milk, and undoubtedly it may prohibit the adulteration of milk 
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by the introduction of water and we find no fault with the deci- 
sion of the Supreme Court of Massachusetts, (Commonwealth vs. 
Farron, 91, Mass. 489), referred to in the opinion of the Court 
in this case, sustaining an act prohibiting the adulteration of milk 
by the introduction of water. ‘This was purely a case of adulter- 
ation or weakening of a dairy product useful and beneficial to 
human life. But the Supreme Court of Massachusetts did not 
hold that the legislature might entirely prohibit the sale of pure 


milk or pure water. 


It is one thing to regulate the adulteration of an article, or to 
prevent fraud in the manufacture or sale thereof, and quite an- 
other thing to absolutely prohibit the manufacture or sale of the 


article itself. 


We have no controversy with the decision in the Slaughter 
House Cases, 16 Wallace 36, nor in Patterson vs. Kentucky, 97 
U. S., 502, nor kindred cases. 

The police power is exceedingly broad and does cover all 
unwholesome trades—slaughter houses—burial of the dead amidst 
dense population—deposit of powder, ete., ete., (page 62 of that 
ease.) But all these have a direct and substantial relation to the 
public health, morals, safety, peace or good order. ‘This is mani- 
festly so, and the Court will take judicial notice of it. 


But the new doctrine that the legislature of a State may, of its 
own motion, prohibit the manufacture and sale of a harmless and 
wholesome article of food, and do this under the guise of the 
police power, though the facts are, the prohibited article in no 
way offends the public morals, health, peace, good order or com- 
forts, is we submit for the first time advanced in this Court. 


Is it possible that the legislature of Pennsylvania, or of any 
other State in the Union, may prohibit the manufacture and sale 
of wheat flour and wheat bread, or rye bread, or dairy butter, or 
sugar, or cream, or milk, or any of the articles of food which are 
necessary to sustain human life. May they indeed prohibit the 
sale of water or milk in its pure state ? 
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Is not the question answered by the asking of it, that such an 
Act would be depriving the citizen of his liberty and in many 
cases property, and indeed in some cases life, without due pro- 
cess of law. 


But if such a prohibition is unconstitutional as to wheat bread, 
or rye bread, or flour, or any wholesome or nutritious article of 
food which the citizens of the State use, by what mode of reason- 
ing can the constitutionality of an Act such as the one in question 
be sustained when the facts as they now appear to this Court show 
that oleomargarine butter is just as healthful an article of food as 
wheat flour, or bread, or rye, or milk, or dairy butter ? 


If itis not within the police power to prohibit the sale of 
wheat bread and rye bread, milk and cream, and dairy butter, 
etc., how can it be within the police power to prohibit the sale of 
an article equally wholesome ? 


There is not an article of food that we eat that may not be and 
which probably is not, at some time or by some person adulter- 
ated. But because this is so may all honest dealers Le prevented 
from making or selling a pure, honest article because some dis- 
honest ones adulterate ? 


Is the honest baker to lose his occupation and property because 
a dishonest one adulterates bread? If so, truly the law punishes 
the innocent. The many honest suffer for the few dishonest, and 
the baker holds his liberty and property subject to be taken from 
him because—and only because—a man he never knew or helped 
to be dishonest adulterates bread. Surely this cannot be. Fed- 
eral constitutional restrictions are not so futile and useless. 


We invite the fullest investigation as to what oleomargurine 
butter is? Whether it is wholesome, or not. How it is made? 
What its ingredients are? How this Court will do this, is a mat- 


ter within its discretion. 
Brown vs. Piper, 91 U.8., 42. 
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We admit to the fullest extent that the police power may pre- 
vent adulterations and may prevent fraud, yet, an examination of 
the Act in this case will show that there is not a syllable in the Act 
in any way calculated to prevent fraud in the sale of or to prevent 
the adulteration of oleomargarine butter. It is simply and solely 
aimed at the extinction of the oleomargarine traffic, and if the 
Act was enforced to its fullest extent it could inno shape, manner 
or form prevent fraud in or prevent the adulteration of oleomar- 
garine. This Court will look at the substance of the Act and 
will not be deceived merely by the pretence in the title. 


We therefore submit, that this Pennsylvania Act which pro- 
hibits the manufacture and sale of oleomargarine is not a valid 
exercise of the police power of the State. 


But if it is not, is itin conflict with any of the provisions of 
the Federal Constitution, and we reply that it is in conflict with 
the 14th amendment to the Federal Constitution, which is as 
follows : 


“ All persons born or naturalized in the United States and 
“ subject to the jurisdiction thereof, are citizens of the United 
“ States, and of the State wherein they reside. No State 
“ shall make or enforce any law which shall abridge the 
“ privileges or the immunities of the citizens of the United 
“ States; nor shall any State deprive any person of | Hife, 
“ jiberty or property without due process of law, nor deny 
“to any person within its jurisdiction the equa! protection of 
“ the law.” 


The Act of May 21, 1885, is in conflict with this amendment:in 
the following particulars : 


(IV.) In that it denies to the Plaintiffs in Error, persons 
within the jurisdiction of the State of Pennsylvania, the equal 
protection of the laws of the State. 


5] 


The title and the first section of the Act of May 21, 1885, are 
as follows : 


“An Act for the protection of the public health and to 
“ prevent adulteration of dairy products and fraud in the sale 
“ thereof.” 


“SEcTION 1. Be it enacted, &c., That no person, firm or 
“corporate body shall manufacture out of any oleaginous 
‘ substances or compounds of the same, other than that pro- 
“duced from unadulterated milk or of cream from the same, 
“any article designed to take the place of butter or cheese pro- 
“duced from pure unadulterated milk or of cream from the 
“same, or of any imitation or adulterated butter or cheese; nor 
“shall sell or offer for sale or have in his, her or their posses- 
“sion with intent to sell the same as an article of food.” 


The title of this Act says the Act is 


(A,) To protect the public health, (B) to prevent adulteration 
of dairy products, and (C) fraud in the sale of dairy products. 


The first section contains the legislative prohibition. It denies 
the right of all persons to manufacture or sell, or offer for sale, or 
have in their possession with the intent to sell any article “ man- 
ufactured out of oleaginous substances or compounds of the same 
other than that produced from unadulterated milk or of cream 
from the same any article designed to take the place of butter or 
cheese produced from pure unadtilterated milk or of cream from 


the same.” 


It does not prohibit the manufacture or sale of the same olea- 
ginous compounds, provided, such a compound could be used for 
any other purpose than as a substitute for butter or cheese. If the 
compound or oleaginous substance could be used as a substitute for 
meat, or bread, or sugar or coffee, or lard the Act does not prohibit 
its manufacture or sale. 


It prohibits the manufacture or sale when, and only when, in 
the words of the Act it is “ designed to take the place of butter or 
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cheese produced from pure unadulterated milk or of cream from 
the same.” 


It is legislation which strikes down and prevents the manufac- 
ture and sale of an article which on the market may be used asa 
substitute fur another food product, when, and just when, and not 
until, the product IS DESIGNED to take the place of dairy butter 
and to be used as a substitute for it, its manufacture or sale, or 
having in possession with intent to sell becomes a crime and is 
prohibited by the Act. 


This legislation then prohibits all persons engaged in the man- 
ufacture or sale of Oleomargarine butter, from engaging in it, or 
offering the Oleomargarine butter for sale, or selling it as a sub- 
stitute for dairy butter. 


This analysis of the Act seems clearly to demonstrate the fol- 


lowing propositions : 


(A.) That the title of the Act is false and misleading so 
far as this case is concerned, when it says it is to protect the 
public health. 


Oleomargarine butter is a food product. It is or it is not dele- 
terious to the public health as such product. The other food 
product with which it competes and instead of which it is used 
cannot change the nature or effect upon health of Oleomargarine 
butter. If the manufacture and sale, or having for sale, Oleomar- 
garine butter as a substitute for beef, or lard, or bread, would not 
affect the public health, how is it possible that the purpose for 
which it is offered for sale cn determine the question of its health- 
fulness? However sold, or for whatever purpose it is to be used 
by the citizens, it is a food product and intended as an article of 
food. If it is sold as a substitute for bread or meat, then, accord- 
ing to the Act, it is net illegal or unwholesome. If it is sold as a 
substitute for butter, it is illegal and unwholesome. If the Legis- 
lature of the State cannot make black white, nor day night, surely 
it cannot, by mere legislative declaration, effect such a change as 
this, It surely does not protect the public health merely to pre- 
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vent the sale of one wholesome article only when it is designed to 
take the place of one other article of food with which it competes. 


(B.) In no shape or form does the Act prevent the adul- 
teration of Oleomargarine butter. 


It is not aimed against the adulteration of Oleomargarine. 
When in its title it says, the purpose of the Act is, among other 
things, to prevent the adulteration of dairy products, it states that 
which the words of the Act shows to be false so far as Oleomar- 
garine is concerned. 


(C.) Nor does the Act in any way provide means to pre- 
vent fraud in the sale of Oleomargarine. 


When the title of the act says that one of its purposes zs to pre- 
vent fraud in the sale thereof, it states again that which the letter of 
the Act proves to be untrue so far as Oleomargarine is concerned. 


In so far as the Act prevents the adulteration of milk or cream 
used in the making of butter we have no contention with it, but 
the fact that the same Act which merely prevents the adulteration 
of dairy butter, absolulely prevents the manufacture or sale of its 
substitute, Oleomargarine butter, points and emphasizes the truth 
of our criticism of the Act. 


Stripped of its pretenses and shown in its nakedness, this Act, 
then, is an Act favoring dairy butter and those engaged in its pro- 
duction and sale, at the expense of Oleomargarine butter and those 
engaged in its manufacture and sale. 


When stated conversely, it is av Act prohibiting the manufac- 
ture and sale of Oleomargarine butter for the purpose of further- 
ing the manufacture and sale of butter produced from milk or 


cream. 
This plainly appears upon the face of the Act. 


It really in truth and in fact has no relation to the public 
health, nor has it any relation to the prevention of fraud in the 
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sale of, or the adulteration of Oleomargarine. Its purpose is 
plainly to prevent the sale of Oleomargarne butter because and 
only because the purchaser takes it instead of the dairy butter— 
else why does the Act say it is only when it is designed to take 
the place of butter its sale is unlawful. There can be no pretense 
that Oleomargarine is unhealthy. The Act does not say it is. 
No proof was offered to show it is. The proof is just to the con- 


trary. 


What does the Fourteenth Amendment mean when it says that 
no State shall deny to any one the equal protection of its laws ? 


In Ex parte, Virginia, 100 U. 8. 340, this Court held that 
where a colored man in Virginia was charged with the commission 
of a crime that he was entitled to a jury indifferently selected, or 
chosen without discrimination as to color and that an Act for the 
enforcement of the law providing for the summoning of the jury 
and excluding therefrom persons of color was in conflict with this 
clause of the Fourteenth Amendment in that it denied to him, 
the prisoner, the equal protection of the law within the Four- 
teenth Amendment. ‘This Court said, (page 347) : 


“ But the Constitutional Amendment was ordained for a 
“purpose. It was to secure equal rights to all persons and 


a | “to insure to all persons the enjoyment of such rights, power 
i “was given to Congress to enforce its provisions by appro- 
! “ priate legislation.” 
Hy To the same effect see Strauder vs. West Virginia 100 U. S. 303. 
i Virginia vs. Rives 100 U. 8S. 313. 
| Neel vs. Delaware 103 U. S. 307. 
Le In the Civil Rights cases, 109 U. S., pages 23 and 24, Mr. 


Justice Bradley, delivering the opinion of the Court, said : 


“ Many wrongs may be obnoxious to the prohibitions of 
“the Fourteenth Amendment which are not in any just sense 
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“ incidents or elements of slavery. Such, for example, would 
“be the taking of private property without due process of 
“Jaw; or allowing persons who have committed certain 
“ crimes, (horse stealing, for example) to be seized and hung 
“by the Posse Committatus without regular trial; or deny- 
“ing to any person or class of persons the right to pursue 
“any peaceful avocation allowed to others. What is called 
“class legislation would belong to this category and would be 
“ obnoxious to the prohibition of the Fourteenth Amendment. 
+ * x * * * 


In Yick Wo vs. Hopkins 118 U. 8. 356, this Court declared that 
an ordinance of the city of San Francisco which was so enforced 
that it discriminated against the subjects of the Emperor of China 
and in favor of the American citizen in cariying on the laundry 
business was in conflict with th« Fourteenth Amé@ndment and 
void. In that case on page 367 this Court approvingly cited the 
language already used in the case of Barbier vs. Connoly 112 U. 
S. 27, that the Fourteenth Amendment was: 


‘ Undoubtedly intended not only that there should Le no 
“arbitrary deprivation of life or liberty, or arbitrary spoli- 
“ation of property bat that equal protection and secur- 
“ity should be given to all under like circumstances in 
“the enj-yment of their personal or civil rights; that all 
* persons should be equally entithd to pursue their happiness 
“acquire and enjoy property ; that they should have like 
“access to the Courts of the country for the protection of 


stances ; that no greater burdens should be laid upon one 
“than are laid upon others in the same calling and condition . 
“and that in the administration of criminal justice no differ- 
“ent or higher punishment should be imposed upon one than 
‘such as is prescribed to all like offenses.” 


“ther persons and property, the prevention and redress of 
| “wrongs and the enforcement of contracts ; that no impedi- 
“ ment should be interposed to the pursuits of any one except as 

; “ applied to the same pursuits by others under like cireum- 
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It was further said: 


“ Class legislation discriminating against some and favor 
‘ing others is prohibited, but legislation which in carrying 
“ out a public purpose is limited in its application if within 


“ the sphere of its operation it affects alike all persons simi- 
“ larly situated is not within the Amendment.” 


If then this Pennsylvania Act is “class legislation ”’—or if it 
substantially denies to those who trafficked in Oleomargariie 
butter the equal protection of the law with those who trafficked fn 
dairy butter, it is in conflict with the Fourteenth Amendment. 


What are the facts ? 


There are two ways of making butter : | 


Datry BUTTER. 


Hundreds of citizens were 
engaged in its manufacture by 
the process hereinbefore de- 
s‘ribed, which (1) extraeted 
from the cow her secretion call- 
ed milk, and (2) artificially 
treated this milk to extract from 
it the oil which when (3) arti- 
ficially treated and mixed with 
salt, arnatto, etc., resulted in the 
product called Dairy Butter. 
The choicest product was tooth- 
some but expensive, and until 
its riva! was made and sold it 
had practically no competition. 


OLEOMARGARINE BUTTER. 


Hundreds of citizens were 
engaged in its manufacture by 
the process described, which(1) 
took from the beef its fleshy fat 
und (2) artificially treated this 
until from it was extracted the 
oil which, when (3) treated as 
the oil extracted from milk 
resulted in the product called 
Oleomargarine Butter. It was 
substantially the same product 
as Dairy Butter, and equally 
wholesome, but not so pleasant 
to the taste as the choicest 
brands of Dairy Butter. It 
was much better than inferior 
grades of Dairy Butter, and was 
much cheaper. It was the only 
real competition J airy Butter 


had. 
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As we have seen the State of Pennsylvania passed an Act by 
which, (1) it absolutely prohibited the manufacture or sale of 
oleomargarine butter when used or offered as a substitute for 
dairy butter and, (2) it in no way restricted the sale of dairy 
butter, but merely provided against its manufacture from impure 
milk or cream. 


While the act protected the dealer in dairy butter from compe- 
tition, it wholly prohibited all persons from making or selling 
oleomargarine butter, and this without any reason whatever ex- 
cept as appears from the face of the Act, because it was used as 
a substitute for dairy butter. 


Is not this as decidedly class legislation as Yick Wo’s case 
Does not the State of Pennsylvania deny to dezlers in oleomar- 
garine butter the right it secures to the dealers in dairy butter ? 
Does it not protect and foster the industry of dairy butter, 
and strike down and prohibit the industry of oleomargarine 
butter? Is it not denying to dealers in vleomargarine butter the 
equal protection of the laws with the dealers in dairy butter? It 
is certainly not giving to dealers in oleomargarine butter the pro- 
tection of equal laws? It deprives them of their business and oc- 
cupation, and it does so on the fuce of the statute itself, because, 
and only because the product dealt in is ‘‘ designed to take the place 
of butter or cheese.” 


The 14th amendment says that a State shall not deny to any 
one the equal protection of its laws. Not merely the “protection,” 
but the “equal” protection. ‘To equally protect “A” with “B,” 
“A” must not be discriminated against. The law which says to 
“B” you may manufacture and sell butter, but must not make it 
from adulterated milk, and which in the same section says to “A” 
you must not manufacture or sell oleomargarine butter in compe- 
tition with dairy butter, does not bear equally on “A” and “B.” It 
strikes down “A”’s business. It furthers and protects “B”’s, and 
this at “A”’s expense. This cannot be the equal protection 


spoken of in the constitution. 
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In the construction of the language: “ Nor deny to any person 
within its jurisdiction the equal protection «f the laws,” its context 
should not be overlooked. 


The whole paragraph is this :— 


“ No State shall make or enforce any law which shall 
“ abridge the privileges or immunities of the citizens of tue 
“ United States, nor shall any State deprive any person of 
“life, liberty, or property, without due process of law, nor 
“ deny to any person within its jurisdiction the equal protec- 
tion of the laws.” 


Now this clause as to equal protection of the laws immediately 
follows the clause protecting life, liberty and property and it is 
connected with it by the disjunctive “ nor” — 


The egual protection is broader than the protection of life, 
liberty, or property. A man possibly may be denied the equal 
protection of laws and yet not in a technical sense be deprived of 
his liberty, or property. 


The denial is of the “laws” of the State. All of them. No 
system of legislation shall be adopted which shall operate or bear 
more harshly on “A” than on “B,” unless indeed “A”’s own 
misconduct causes the difference. 


Merely calling a Jaw which denies the equal protection, “a 
police law” will not relieve it from the condemnation of the 
constitution. 


In Strauder vs. West. Virginia, 100 U. S. 310, this Court 
said :— : 


“The 14th amendment makes no attempt to enumerate the 
rights it was designed to protect. It speaks in general terms and 
those are as comprehensive as possible. Its language is prohibi- 
tory but every prohibition implies the existence of the rights and 
immunities, prominent among which is an immunity from in- 
equality of legal protection, either for life, liberty or property.” 
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In Barbier vs. Connoly, 113 U. S., 31: 


“ The 14th amendment in declaring that no State should de- 
prive any one of life, liberty or property without due process of 
law, or deny to any one the equal protection of the law, un- 
doubtedly intended that there should be no deprivation of life or 
liberty, or spoliation of property, but that equal protection should 
be given to all under like circumstances in the enjoyment of their 
personal and civil rights. * * * That no impediment should 
be interposed to the pursuits of any except as applied to similar 
pursuits by others under like circumstances.” 


In Boyd vs. United States, 116 U. 8., 35: 


“The rule is that constitutional provisions for the security or 
. 9? 
persons and property shall be liberally construed. 


In the Slaughter House cases, 16th Wallace, page 97, Mr. 
Justice Field said : 


“That amongst the things which the citizen have of right 
“ must be placed the right to pursue a lawful employment ina 
“ Jawful manner without other restraint than such as equally 


© affects all persons.” 


While it is not claimed that technically this Pennsylvania Act 
creates a monopoly, its tendency is toward that and this affords an 
additional reason why it is in conflict with the 14th amendment. 


If it is once admitted that the police power will enable the 
legislature at its option to prohibit the manufacture and sale of a 
harmless, wholesome article of food, when it is designed to take 
the place of another wholesome article of food, it opens wide the 
door to the interference by legislation with commerce and trade 
in order that one industry mav flourish at the expense of another. 


Why may not the dealers in oleomargarine butter if they could 
procure sufficient influence, have passed an act to prohibit the 


Sidi Tnadilivecadite diane ok totaal eee  Jsiegnt “lh 
as ae ae ‘ 


ce 
te getty Bynes -% 
f+ % 


ee eee ee ee ae ee 
- Wi i tis 4 
wed © hae ‘ 


60 


manufacture and sale of dairy-butter; or the dealers in rye bread 
prohibit the making and sale of wheat bread; or the dealers in 
brown bread prohibit the making and sale of white bread ; one 
kind of potatoes, or apples, or grapes, or peaches, or molasses, or 
sugar, or tea, or coffee, or tobacco, et ad infinitum, severally be 
protected by prohibiting the sale of anything to be used as their 
substitute. 


The effect of such legislation is to strike at the independence 
and thrift of the individual and to change our theory of govern- 
ment; the personal liberty of the citizen, and his responsibility 
for his own success in life is weakened, and he becomes a 
member of a paternal government which makes or ruins him as 
no King or Queen in Europe has dared to do for one hundred 


years. 


It is in conflict with the doctrine of equality before the law and 
is a denial of equal privileges to all. 


See the Slaughter House Cases, 16 Wallace 62; Charles River 
Bridge vs. Warren Bridge, 11 Peters, 607; Case of the Monopo- 
lies, 11 Report, 84; Cooley’s Principles of Com. Law, page 325 ; 
Butchers’ Union vs. Crescent City Co., 111 U. 8. 746, 754, 761. 


Nor should it be overlooked that if it is lawful for the legislature 
to so prohibit the manufacture or sale of any or all harmless food 
products, the further consequence follows, that the articles of food 
which the individual may eat are directly controlled by the State. 
The theory of our government is not paternal, but that the great- 
est freedom consistent with the public good should be given the 


citizen, and yet such legislation seems to greatly limit his freedom. 


and only because others may have an exclusive market for a pe- 
culiar food. 


We submit the Act of May 2ist, 1885, most unequally affects 
the Plaintiffs in error and others engaged in the manufacture and 
sale of oleomargarine butter for the benefit ot those engaged in 
the manufacture of dairy butter from milk or cream, and there- 
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® 
fore is unconstitutional in that it denies to them the equal protee- 
tion of the laws of Pennsylvania. 


(IV) The Act of May 21st, 1885, is also in conflict with 
the idth amendment, because it deprives the Plaintiffs 
in error of their liberty without due process of law. 


What is the liberty which the constitutional amendment was 
intended to protect? There is no limitation of it. It is not 
merely absence of bodily restraint and freedo:: from incarcera- 
tion, but “liberty” in its most comprehensive sense. 


The primary definition of the word is given by Webster as 
follows: “ The state of a freeman ; ability to do as one pleases.” 
It includes civil and political, and social and personal liberty. . 


Blackstone says, vol. 1, page 125: 


“ Civil liberty is that of a member of society and is no other 
than natural liberty so far restrained by human laws (and no 
further) as is necessary and expedient for the general advantage 
of the public.” 


In the case of the Monopolies, 11th Coke, page 4, it was said: 


“ All avocations, as well mechanical as otherwise, which pre- 
vents idleness (the bane of the Commonwealth) and exercises men 
and youth in labor for the maintenance of themselves and of 
their families and for the increase of their substance to serve the 
queen as occasion shall require, are profitable for the Common- 
wealth, and, therefore, the grant to the Plaintiff to have the sole 
making of them (playing cards) is against the common law and 
the benefit and labor of the subjett.” 


In Cooley on Constitutional Law, page 225, the author says: 


Life and Liberty! These words are used in constitutional 
law as standing for and representing all personal rights whatso- 
ever, except those which are embraced in the idea of property. 
The comprehensive word is “ liberty ” and by this is meant not 
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a 
merely the freedom to move by unrestraint but such liberty of 
conduct, choice and action as the law gives and protects.” 


And again on page 231 : 


“ The general rule is that every person sui juris, has a right to 
choose his own employment and to so fit his labor to any calling, 
or at his option to hire it out to the service of others. This is 
one of the highest of civil rights and any restrictions that diserim- 
inate against persons or classes are inadmissible.” 


In Story on Constitutional Law, Cooley’s edition, section 1950, 
the author says: 


“The word we employ to comprehend the whole is not, there- 
fore, a mere shield to personal liberty, but to civil liberty, and to 
political liberty also, so far as it has been conferred and possessed. 
It would be absurd, for instance, to say that arbitrary arrests were 
forbidden, but that the freedom of speech, the freedom of relig- 
ious worship, the right of self-defense against unlawful violence, 
the right freely to buy and sell as others may, or the right in the 
public schools found no protection heree * * * * The 
word on the other hand embraces all our liberties—personal, civil 
and political. None of them are to be taken away except in 
accordance with established principles ; none can be forfeited, ex- 
cept upon the finding of legal cause after due inquiry.” 


In the Slaughter House cases, 16 Wall., 116, Mr. Justice Brad- 
ley said: ° 


“ The rights to life, liberty and the pursuit of happiness are 
equivalent to the rights of life, liberty and property. * * * 
For the preservation, exercise and enjoyment of these rights the 
individual citizen as a necessity must be left free to adopt such 
calling, profession or trade as may seem to him most conducive to 
that end. Without this right he cannot be a freeman. This 
right to choose one’s calling as an essential part of that liberty 
which it is the object of government to protect and the calling 
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when chosen is a man’s property and right. Liberty and pro- 
perty are not protected when these rights. are arbitrarily 
assailed.” 


In the same case, page 97, Mr. Justice Field said ; 


“That amongst the things which the citizen has of right, 
must be placed the right to pursue a lawful employment 
in a lawful manner, without other restraint than such as 
equally affects all persons.” 


In the Butchers’ Union vs. The Crescent City Compuny, 111 U. 
S., 761, Justice Bradley, Harlan and Woods agreed that: 


“The right to follow any of the common occupations of 
life is an inalienable right.” 


Mr. Justice Field, in the same case, page 757, said: ““The com- 
mon business and callings of life, the ordinary trades and pursuits 
which are innocuous in themselves and have been followed in all 
communities from time immemorial, must therefore be free in this 
country to all alike upon the same conditions.” 


In Munn vs. Iilinois, 94 U. S., 142, Mr. Justice Strong and 
Field held that: 


“By the term ‘liberty,’ as used in the provision, some- 
thing more is meant than mere freedom from physical re- 
straint or the bonds of a prison, It means freedom to go 
where one may choose and to go in such a manner not in- 
consistent with the equal rights of others, as his judgment 
may «dictate, for the promotion of his happiness; that is, to 
pursue such callings and avocations as may be most suitable 
to develop his capacities and to give to them their utmost en- 


joyment.” 
The New York Court of Appeals in People vs. Marx, 99 New 
York 386, states : 


“These constitutional safeguards have been so thoroughly 
discussed in recent cases that it would be superfluous to do 
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more than refer to the conclusions which have been reached 
bearing apon the question now under consideration. None 
of these propositions is now more firmly established than that 
it is one of the fundamental rights and privileges of every 
American citizen to adopt and follow such lawful industrial 
pursuits not injurious to the community as he may see fit. 
* * Tne term ‘liberty’ as protected by the Constitution is 
not cramped into a mere freedom from physical restraint of 
the person of the citizen, and incarceration, but is deemed to 
embrace the right of man to be free in the enjoyment of the 
faculties with which he has been endowed by his Creator; sub- 
ject only to such restraints as are necessary for the common 


welfare.” 


It will be noticed that this liberty of the citizen is not only his 
right to continue in any trade, occupation or professien he has 
chosen, but also ¢o choose such trade, occupation or profession which 
he prefers. Whenever any given act denies this to him, and does 
so without cause, it deprives him of the liberty of choice, which 
the cases cited show is one of the things which by the 14th 
amendment he cannot be deprived of, except by due process of 


law. 


The Plaintiffs in error, as they offered to prove, had, prior to 
the 21st day of May, 1885, chosen as their occupation in life the 
business of the manufacture and sale of oleomargarine, and at 
great expense had fitted themselves for the same; that up to and 
including May 21st, 1885, they had followed this occupation, and 

n so doing derived great gains and profits, and it was in the pur- 
suit of such calling they had manufactured and sold the oleomar- 
garine butter for which they were indicted in this case. (Pages 
10 and 11.) 


Their liberty was the choice of a vocation in life, and amongst 
others they choose to manufacture and sell oleomargarine butter. 
It was, and is, as we have seen, an article of food. It is whole- 
some and nutritious. ‘The dealing in it injured neither the public 
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It was a source of profit to them and was a means of livelihood. 


Yet this avocation of theirs is absolutely prohibited by the 
quoted Act. It says that no person shall either manufacture 
or sell or have in his or her or their possession with intent to sell 
the same (oleomargarine), if such manufactured product is in- 
tended as a substitute for dairy butter. There is no provision in 
any shape or form in the Act by which the question of the health- 
fulness and wholesomeness of the product and the harmless nature 
of the avocation can be tested. Without any such examination or 
investigation the whole trade is stricken down, 


The offer of proof which the Court below said was irrele- 
vant and immaterial was to show that the trade was wholesome 
and that oleomargarine was as healthful as dairy butter. It is 
obvious that if this legislation is sustained Pennsylvania is permit- 
ted to say that persons engaged in the manufacture and sale of 
oleomargarine butter shall no longer continue therein, and this 
notwithstanding the fact that the manufacture and sale of it isa 
peaceful and harmless avocation which the Plaintiffs in. error, 
and others were pursuing as a means of obtaining a livelihood. | 


Without any evidence that the avocation was unhealthful or 
unwholesome, or tended in any way to debauch the public morals 
or endanger the public health or safety, the purchase or sale of oleo- 
margarine is absolutely prohibited when it comes in conflict with 
the sale of dairy butter. Of course this means a total prohibition 
because it is an oily substance used as a substitute for butter. 


This Act deprives the Plaintiffs in error of their avocation 
or calling in life. 


Is the manner of this deprivation “due process of law 2” 

It would be useless to review all the cases in this Court and else- 
where defining what is due process of law, but we follow the 
intimation of this Court to deal with each particular case as it 
arises, and without attempting a general definition, we staie with 
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confidence, under the rulings of this Court, the proposition that a 
mere Jegislative reseript such as this, is not due process of law. 
Without providing for any veal judicial trial it makes the Courts 


| 
ot the mere instrument of the legislature by which to inflict penal- 
i j ties and punishments, be:ause, and only because, the legislature has 
| said so. No place is left for judicial discre.ion ; no opportunity is 
given the accused to show that his liberty and property is 
~auselessl y taken from him. There is not any provision for the 
observance of the general rules which Courts have established for 
the protection of personal liberty and private property. 
In Murray's Lessee vs. Hoboken Land Company, 18 Howard, 
276, Mr. Justice Curtis, in considering the meaning of these words, 
said : 
i “ The Constitution contains no description of those pro- 
. cesses which it was intended to allow or forbid, It does not 
| even declare what principles are to be applied to ascertain 
1 whether it be due process. It is manifest that it was not left 
el to the legislative power to enact any process which might 'be 
le devised. ‘The article is a restraint on the legislative as well 
i as on the executive and judical powers of the government, 
1 | and cannot be so construed as to leave Congress free to make 
is any process ‘due process of law’ by its mere will.” 
Be t| 
a In Davidson vs. New Orleans, 96 U. S8., page 102, Mr. Justice 
sift Miller said : 
Bt “Tt is easy to see that when the great Barons of England 
i 4 wrung from King John at the point of the sword the conces- 
di sion that neither their lives nor their property should be dis- 
1: i posed of by thecrown except as provided by the law of the 
+ i | land they meant, by the law of the land, the ancient, custom- 


ery laws of the English people, or laws enacted by parliament 
of which these Barons were a controlling element. It was not 


in their minds therefore to protect themselves against the 
enactment of laws by the parliament of England. _ But when 
in the year of grace 1866, there is placed in the Canstitution.of 
the United States, a declaration that ‘no State shall deprive 
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any person of life, liberty or property without due process of 
law, can a State make anything due process of law which by 
its own legislation it chooses to declure such 2? To affirm this 
is to hold that the prohibition of the States is of no avail, or 
has no application where the invasion of private rights is 
affected under the forms of State legislation. * * * 
But apart from the imminent risk of a failure to give any 
definition which would be at once perspicuous, comprehensive 
and satisfactory, there is wisdom, we think, in the ascertaining 
of the intent of the application of such an important phrase 
in the Federal Constitution by the gradual process of judicial 
inclusion and exclusion as the case presented for decisions 
shall require with the reasoning on which such decisions may 
be founded.” * * * 


In the same case, page 107, Mr. Justice Bradley said : 


“ IT think therefore we are entitled under the Fourteenth 
Amendment, not only to see that there is some process of law, 
but ‘due process of law’ provided by the State law, when a 
citizen is deprived of his property ; and that in judging what 
is due process of law, respect must be had to the cause 
and object of the taking whether under the taxing power, the 
power of eminent domain or the power of assessment for local 
improvements or none of these; and if found to be suitable 
or admissible in the special case, it will be adjudged to be 
‘due process of law.’ ” 


In Hagar vs. The Reclamation District 111, U. S. 707, Mr. 
Justice Field said: 


“Tt is no doubt wiser, as stated by Mr. Justice Miller in 
Davidson vs. New Orleans to arrive at its meaning by the 
gradual process of judicial inclusion and exclusion as the 
cases presented for decision shall require, with the reasoning 
on which such decisions may be founded. 


“Tt is sufficient to observe here, that by “ due process” is meant 
one which following the forms of law, is appropriate to the case 
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and just to the parties to be affected. It must be pursued in 
the ordinary mode prescribed by the law ; it must be adapted to 
the end to be attained; and whenever it is necessary for the pro- 
tection of the parties it must give them an opportunity to be heard 
respecting the justice of the judgment sought. The clause in 
question means therefore that their can be no proceeding against 
life, liberty, or property which may result in the deprivation of 
either without the observance of those general rules established in 
our system of jurisprudence for the security of private rights.” 


In Dartmouth College case, 4th Whea’, 510, Mr. Webster's 
celebrated definition was: 


“ By the law of the land is more clearly identified the 
“ general Jaw, a law which hears before it condemns, which 
“ proceeds upon inquiry and renders judgment only after 
“trial. The meaning is that every citizen shall hold his 
“ life, liberty or property or immunities under the protection 
“ of the general rule which governs society. Everything 
“ which may pass under the form of an enactment is not 
“ therefore to be construed the law of the land.” 


A legislative enactment, therefore, is not in all cases due pro- 
cess of law. 


Admitting the enactment to be under the guise of the police 
power of the State it is not necessarily a police law merely 
because the legislature have said so. If it is not a police law, 
properly speaking ; if it does not in fact legislate in reference to 
the public health, peace, good order or comfort, or safety, but is 
an insidious attack under the guise of such legislation upon the 
rights of a citizen, it cannot be due process of law. If it has no 
real and substantial relation to the public health, but strikes down 
the harmless avocation of one citizen because it comes in competi- 
tion and conflict with that of another, it is a legislative rescript. 


This Act leaves nothing for judicial diserétion or investigation. 
The Court is powerless and can only register the legislative 
decree. : ae 
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This Court in the Kansas Prohibition cases said : 


“Tt is said that by the 13th section of the Act of 18865, 
the Legislature, finding a brewery within the State in actual 
operation, without notice, trial or hearing, by the mere exer- 
cise of its arbitrary caprice, declares it to be a common 
nuisance, and there prescribes the consequences which are to 
follow inevitably by judicial mandate required by the statute, 
and involving and permitting the exercise of no judicial dis- 
cretion or judgment; that the brewery being found in opera- 
tion the Court is not to determine whether it is a common 
nuisance, but under the command of the statute is to find it to 
be one; that it is not the liquor made, or the making of it, 
which is thus enacted to be a common nuisance, but the place 
itself, including all the property used in keeping and maintain- 
ing the common nuisance ; that the judge having thus signed 
without inquiry—and it may be contrary to the fact and 
against his own judgment—the edict of the legislature, the 
Court is commanded to take possession by its officers of the 
place and shut it up; nor is all this destruction of property, 
by legislative edict, to be made as a forfeiture consequent 
upon conviction of any offense, but merely because the leg- 
islature so commands; and it is done by a Court of equity 
without any previous conviction first had, or any trial known 


to the law. 


“This, certainly, is a formidable arraignment of the legisia- 
tion of Kansas, and if it were founded upon a just interpre- 
tation of her statutes, the Court would have no difficulty in 
declaring that they could not be enforced without infringing the 
constitutional rights of the citizen.” 


So under the oleomargarine butter statute the Court which tries 
the cause does nothing except one thing—find out if the accused 
made or sold, or had for sale the oleaginous compound as a sub- 
stitute for butter. If that is found the penalty follows, even 
though the Court should be fully satisfied that instead of being in 
the least injurious to the public it was highly beneficial. 
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Is this due process of law? A law which hears and _ passes 
before it decides? Are these the general principles of law, a due 
regard four which must be shown when a citizen’s liberty is invad- 


ed ? 
If so, what occupation may not be prohibited ? 


The farmer who tills the soil; the mechanic who works at the 
anvil, or inany of the multiplied forms of industrial enterprise ; 
the merchant who engages in trade; the doctor who heals the 
sick. Indeed, every branch of industry, one after the other or 
all together may be stopped. 


This Act affords no opportunity for the citizen to show how useful 
and harmless his avocation is. Without atrial, or any investigation, 
which goes to the real merits of the question, he is found guilty 
and punished, and the courts of his State, in answer to his demand 
for his constitutional rights, reply, we are powerless to review this 
Act of the legislature. 


Without going into details, we repeat that the manufacture 
and sale of oleomargarine was a peaceful occupation, harmless to 
none. 


Prior to the Act of May 21st, 1885, the Plaintiffs in error were 
in the pursuit of their calling and occupation. They had fitted 
themselves, therefore, at great expense. It was their liberty so 
to do. 


The Act May 21st, 1885, prohibited them from further contin- 


“uing it. 


For no reason except a rival’s advancement, it took from them 
their liberty, and deprived them of the means of livelihood. 


This musi be a deprivation of liberty without due process of 
law, and is therefore unconstitutional. 
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VI. The Act of May 21, 1885, is in conflict with the four- 
teenth amendment, because it deprives the Plaintiffs in error of 
their property without due process of law. 


It does this in several ways, 


(1.) The Detendants offered to prove that in the years 1881, 
1882 and 1885, they purchased a large quantity of machinery 
espec ally made for and adapted to the manufacture of oleomar- 
garine butter and erected the same in a building for that purpose 
prior to the first day of January, 1885, and that they invested in 
said machinery the sum of twenty-five thousand ($25,000) dollars. 


That the Act of May 21st, 1885, deprives them of the use of 
the machinery for the purpose for which it was made, and renders 
it less valuable to the amount of twenty thousand ($20,000) dol- 
lars. That the said machinery was bought and erected in the 
County of Allegheny, in the State of Pennsylvania, at a time 
when it was lawful under the laws of the State so to do. 


(2.) By the use of this machinery and not otherwise, the Plain- 
tiffs in error had manufactured the oleomargarine sold to the 
prosecuting witness. 


(3.) That the Plaintiffs in error had built up a largeand valu- 
able trade in the manufacture and sale of oleomaigarine, and were 
in receipt of large gains and profits therefrom, and that the Act 
of May 2Ist, 1885, deprived them of the said gains and profits 
aud occupation in life. 


(4.) The State in the administration of the Act of May 2lst, 
1885, extracted from the Plaintiffs in error in the shape of a pen- 
alty, the sum of one hundred ($100) dollars. As this was for the 
following of a harmless and lawful occupation in life, it was de- 
priving them of their property without due process of law. 


ee Bartmeyer vs. Iowa, 18 Wallace 133, when the prohibition 
va law ot Lowa was eonsidered, this Court said: 
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“ But if it were true, and it was fairly presented to us, that 
the Defendant was the owner of the glass of intoxicating 
liquor which he sold to Uickey at the time that the State 
of Iowa first imposed an absolute prohibition on the sale of 
such liquors, then we concede that two very grave questions 
would arise, namely: 1. Whether this would be a State law 
depriving him of his property without due process of law ; 
and secondly, whether if it were so, it would be so far a vio- 
lation of the Fourteenth Amendment in that regard as would 
eall for Judicial action by this Court.” 


In the Beer Co. vs. Massachusetts, 97 U. S. 25, it was again 
said : 


“We do not mean to say that property actually in exist- 
ence end in which the right of the owner has become vested 
may be taken for the public good without discompensation.”’ 


“ The right to manufacture includes the incidental right to 
“ dispose of the liquors manufactured.” 


Beer Co. vs. Massachusetts, 97 U. S. 32. 
“The right of property includes the right to sell.” 
Thurman vs. Elder, 24 New York, 384, 385. 


“The exclusive right of using and transferring property 
“follows as a natural consequence from the perception and 
“admission of the right itself.” 


2 Kent’s Com. * page 820—(13th Ed.) 


“The power of alienation of property is a necessary inct- 
“dent to the right of p operty.”’ 


2 Kent’s Com. * page 327—(13th Ed.) 


The Plaintiffs in error had invested their money in machinery 


and property to carry on a harmless profitable business. ‘Their 


right to do so at that time was unquestioned. Without in any way 
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showing that this business had beeome dangerous to the public 
health or morals or peace or good order, the State of Pennsylvania 
deprives them of the use of it. It also deprives them of the right 
to sell a harmless product made by this machinery. 


The right to sell and the right to use are two essential ele- 
ments of property. 


Winehamer vs. The People, 13 N. Y., 378, 433. 
Storman vs. Elder, 24 N. Y., 384, 385. 

| Eaton vs. The B. C. & M. R. R., 51 New Hampshire, 511. 
lst Blackstone’s Commentaries, * page 8. 


We admit that the Kansas Prohibition cases substantially rule 
that such a use and sale may be prohibited if its consequencee in- 
juriously affect the public health, peace or morals. But if its con- 
sequences do not in any way injuriously affect the public peace; 
health or morals, buton the contrary are beneficial, then we submit 
that the legislature cannot deprive the citizen of his property, thus 
acquired, and of the essential elements of the right of property, and 
that to do so is to deprive him of his property without due pro- 
cess of law. 


Certainly the use and sale of the thing are two of the most es- 
sential elements of property. 


If the oleomargarine butter was wholesome, harmless and 
in no way injured the public, or the neighbors of the Plaintiffs in 
error, why should they be deprived of their right to the use and 
enjoyment and disposal of it ? 


In Blackstone’s Commentaries, Vol. 1st, page 138, he says: 


“The third absolute right inherent in every Englishman 
“is that of property, which consists in the free use, enjoy- 
“ ment and disposal of all his acquisitions without any con- 
“trol or diminution save only by the law of the land.” 


In Pwinpelly vs. Green Bay Company, 13 Wall. 166; 167, Mr. 
Justice Miller said: 
10 ° 
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“There may be such serious interruptions to the common 
and necessary use of property as will be equivalent to a 
taking within the meaning of the constitution.” 


In The People vs. Oiis, 98 N. Y. 48, the Court said : 


“ Depriving an owner of property, of one of its attributes is 
depriving him of his property within the constitutional pro- 


. . $9 
Vision, 


In Wynehamer vs. The People,13 N. ¥., 378, 398, the Court of 
Appeals said : 


“ When a law annihilates the value of property and strips 
it of its attributes by which alone it is distinguished as prop- 
erty, the owner is deprived of it according to the plainest 
interpretation and certainly within the constitutional previs- 
ion intended expressly to shield personal rights fromthe 
exercise of arbitrary powers.” 


In the matter of the application of Jacobs, 98 N. Y. 105, that 
Court again said, where a law had prohibited the making of cigars 
in tenement houses: 


“Tt is therefore plain that this law interferes with the prof- 
itable use of his property by the owner or lessee of a tene- 
ment house who is a cigar maker and trammels him in the 
application of his industry and the disposal of his liberty and 
thus in a strict legitimate sense it arbitrarily. deprives him-vof 
his property and of some portion of his personal liberty. 
The constitutional guarantee that no person shall be deprived 
of his property without due process of law may be violated 
without the physical taking of the property for public or 
private use.” 


In Eaton vs. B. OC. & M. BR. R., 51 New Hampshire, 511, the 
Supreme Court of that State, said : 


“The term ‘ property,’ although in common parlance fre- 
“quently applied to a tract of land or a chattel im its legal 
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“signification ‘means only the rights of the owner in relation 
“to it. ‘Itdenotesa right * * * over a determinate 
“thing. Property is the right of any person to possess, use, 
“enjoy and dispose of athing. * * * The right of in- 
“ definite user (or of using indefinitely) is an es-ential qual- 
“ity or attribute of absolute property without which abso- 
“lute property can have no legal existence. Use is the real 
“side of property * * * From the very nature of these 
“rights of user. * * * It is evident that that cannot be 
“materially abridged without ipso facto taking the owner’s 
‘* property.” 


Wood’s Railway Law, Section 253. 


In another way Plaintiffs in Error will be deprived of their prop- 
erty if the judgment of the Court below is affirmed. The State of 
Pennsylvania takes from them one hundred dollars of their money 
because they sold oleomargarine butter as a substitute for dairy but- 
ter. It is taken from them asa penalty for exercising their constitu- 
tional right of liberty. Without repeating the argument heretofore 
made, it did this, not by due process of law, but by legislative re- 
script, and therefore the Act so administered has deprived them of 
their property without due process of law. 


(VII.) An examination of the cases and authorities bearing on 
the oleomargarine legislation : 


The Supreme Courts of Missouri and of Pennsylvania have 
sustained such legislation as constitutional. 


State vs. Addington, 77 Missouri, 110. 


The Pennsylvania decision follows that of Missouri in leaving 
the whole matter to the legislature. 


The Missouri Court said, page 117: 


“The position of the Defendant in substance is, that if the 
wholesomeness of the article as one of food, could be estab- 
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lished, that thereby the constitutionality of the Act which 
forbids its sale would be overthrown. ‘This is clearly a non 
sequitur. Such a position, if pushed to its logical conclusion, 
would utterly overthrow the exercise of the police power by 
the State; overthrow every law, the wisdom of which would 
not bear the test of scrutiny. Proceeding on such a theory, 
a man arrested for killing game at an unlawful season, might 
appropriately offer to prove that the birds killed were injuri- 
ous to the public or were destructive to crops.” 


Exactly how the police power would be overthrown by tlie ju- 
dicial department of the government seeing to it that a law called 
a police law is such im fact and does as a fact have relation to the 
public health, morals or peace, and does not, under the guise of 
the police power, attack and defeat the private rights of personal 
liberty and property, is not quite plain. Just such supervision 
this Court since its foundation has exercised over cases arising with- 
in its jurisdiction, and it is certainly a new doctrine of these latter 
days that a legislature is the final judge of questiors of fact and of 
its own powers. 


It is also a new doctrine that a man has property in the shoot- 
ing of birds, and to decide a case involving constitutional liberty 
and the protected right of private property by 2 faulty and per 
nicious analogy which the Court draws, surely does not lend 
weight to the case as an authority. 


The decision of the Supreme Court of Pennsylvauia and Mis- 
souri were not unanimous. 


In the Missouri case the Chief Justice dissented, and in the 
Pennsylvania case Mr. Justice Gordon filed a dissent printed in 
the record, pages 32, 33, 34. 


A unanimois decision of the Court of Appeals of the State of 
New York held that a statute identical with the Pennsylvania 
Act was unconstitutional. 


People vs. Marx, 99 New York, 377. We quote from itas fol- 


lows: 
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“Tt appears to us quite clear that the object and effect of 
the enactment under consideration were not to supplement 
the existing provisions against fraud and deception by means 
of imitations uf dairy butter, but to take a further and bolder 
step, and by absolutely prohibiting the manufacture or sale 
of any article which could be used as a substitute for it, how- 
ever openly and fairly the character of the substitute might 
be avowed and published, to drive the substituted article from 
the market, and protect those engaged in the manufacture of 
dairy products against the competition of cheaper substances 
capable of being applied to the same uses, as articles of food 


“The learned counsel for the respondent frankly meets 
this view, and claims in his points, as he did orally upon the 
argument, that even if it were certain that the sole object of 
the enactment was to protect the dairy industry in this State 
against the substitution of a cheaper article made from cheaper 
materials, this would not be beyond the power of the Legis- 
lature. This, we think, is the real question presented in the 
ease. Conceding that the only limits upon the legislative 
power of the State are those imposed by the State Constitu- 
tion and that of the United States, we are called upon to de- 
termine whether, or not, those limits are transgressed by an 
enactment of this description. These limitations upon legis- 
lative power are necessarily very general in their terms, but 
are at the same time very comprehensive. The Constitution 
of the State provides (Art. 1, §1) that no member of this State 
shall be disfranchised, or deprived of any of the rights and 
privileges secured to any citizen thereof, unless by the law of 
the land, or the judgment of his peers. Section 6, of article 
1, provides that no person shall be deprived of life, liberty or 
property, without due process of law, and the Fourteenth 
Amendment to the Constitution of the United States provides 
that “no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of life, liberty 
or property, without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laws,” 
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These constitutional safeguards have been so thoroughly dis- 
cussed in recent cases that it would be superfluous to do more 
than to refer to the conclusions which have been reached 
bearing upon the question now under consideration. Among 
these no proposition is now more firmly settled than that it is 
one of the fundamental rights and privileges of every Amer- 
ican citizen to adopt and follow such lawful industrial pursuit, 
not injurious to the community, as he may see fit. (Live 
Stock Association vs. The Crescent City, ete., 1 Abb. (U. 8.) 
398 ; Slaughter House Cases, 16 Wall, 106; Corfield vs. 
Coryell, 4 Washington, D. C. 380; Matter of Jacobs, 98, N. 
Y. 98.) 


“The term ‘liberty,’ as protected by the constitution, is 
not cramped into a mere freedom from physical restraint of 
the person of the citizen, as by incarceration, but is deemed 
to embrace the right of man to be free in the enjoyment of 
the faculties with which he has been endowed by his Creator, 
subject only to such restraints as are necessary for the com- 
mon welfare. In ihe language of Andrews, J., in Bertholf 
vs. O' Reilly (74 N. Y. 515), “the right to liberty embraces the 
right of man ‘to exercise his faculties and to follow a lawful 
avocation for the support of life,” and as expressed by Earl, 
J., in Ln re Jacobs, “ one may be deprived of his liberty, and 
his constitutional right thereto violated, without the actual 
restraint of his person. Liberty in its broad sense, as under- 
stood in this country, means the right not only of freedom 
from servitude, imprisonment, or restraint, but the right of 
one to use his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful calling, 
and to pursue any lawful trade or avocation.” 


“Who will have the temerity to say that these constitu- 
tional principles are not violated by an enactment which ab- 
solutely prohibits an important branch of industry for the 
sole reason that it competes with another, and may reduce the 
price of an article of food for the human race. 
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“Measures of this kind are dangerous even to their pro- 
moters. If the argument of the respondent in support of 
the absolute power of the legislature to prohibit one branch 
of industry for the purpose of protecting another with which 
it competes can be sustained, why could not the oleomarga- 
rine manufacturers, should they obtain sufficient power to in- 
fluence or control the legislative councils, prohibit the manu- 
facture or sale of cairy products? Would arguments then 
be found wanting to demonstrate the invalidity under the 
Constitution of such an act? The principle is the same in 
both cases. The numbers engaged upon each side of the 
controversy cannot influence the question here. Equal rights 
to all are what are intended to be secured by the establish- 
ment of constitutional limits to legislative power, and impar- 
tial tribunals to enforce them,” 


The only other case upon the subject is that of Jn Re Brosna- 
han, 18 Federal Reporter, 62. 


This was a proceeding by a writ of habeas corpus before Justices 
Miller and McCrary sitting at circuit. 


So far as the opinion shows the Court did not pass upon two 
questions now urged before this Court. They are, (1) That the 
Pennsylvania Act denies to the Plaintiffs in Error the equal pro- 
tection of the laws, and (2) deprives them of their liberty. 


The opinion does say that in that case the prisoners were not de- 
prived of their property without due process of law and remanded 
them to the State Court. 


The oleomargarine legislation has caused considerable diseus- 
sion lately as to its constitutionality and as to the limits of the 
police power. 


Tiedeman, on the Limitations of the Police Power, treats at 
length of this legislation and holds it unconstitutional, See also 
an article in the Political Science Quarterly, for December, 1887. 


D. T. WATSON, 
Attorney for Plaintiffs in Error. 
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APPEN DIX. 


AN ACT 


For the protection of the public health, and to prevent adulter- 
ation of dairy products and fraud in the sale thereof. 


SECTION 1. Be it enacted, &c., That no person, firm or corpor- 
ate body shall manufacture out of any oleaginous substance or 
any compound of the same, other than that produced from unadul- 
terated milk or of cream from the same, any article designed to 
take the place of butter or cheese produced from pure unadulter- 
ated milk, or cream from the same, or of any imitation or adulter- 
ated butter or cheese, nor shall sell or offer for sale, or have in his, 
her, or their possession with intent to sell the same as an article of 


food. 


Sec. 2. Every sale of such article or substance, which is pro- 
hibited by the first section of this Act made after this Act shall 
take effect, is hereby declared to be unlawful and void, and no 
action shall be maintained in any of the Courts in this State to 
recover upon any contract for the sale of any such article or sub- 


stance. 


Sec. 3. Every person, company, firm or corporate body who 
shall manufacture, sell or offer or expose for sale or have in his, 
her or their possession with intent to sell, any substance, the man- 
ufacture and sale of which is prohibited by the first section of this 
Act, shall, for every such offens», forfeit and pay the sum of one 
hundred dollars, which shall be recoverable with costs by any 
person suing in the name of the Commonwealth as debts of like 
amounts are by law recoverable; one-half of which sum, when so 
recovered shall be paid to the proper county treasurer for the use 


il 


of the county in which suit is brought and the other halt to the 
person or persons at whose instance such a suit shall or may 
he commenced and prosecuted to recovery. 


Sec. 4. Every person who violates the provisions of the first 
section of this Act, shall be deemed guilty of a_ misde- 
meanor, and upon conviction, shall be punished by a fine of 
not less than one hundred dollars, nor more than three hundred, or 
by imprisonment in the county jail for not less than ten nor more 
than thirty days, or both, such fine and imprisonment for the 
first offense, and imprisonment for one year for every subsequent 
offense. 


Sec. 5. It shall be the duty of constables of the several 
cities, boroughs, wards and townships of this Commonwealth, to 
make quarterly reports under oath to the Courts of Quarter Ses- 
sions of all violations of any of the provisions of this Act which 
may come or be brought to their notice, and it shall be the duty 
of the judges of said Courts to see that said returns are made 
regularly and faithfully. 


Sec. 6. This Act shall take effect on the first day of July, one 
thousand eight hundred and eighty-five. 


Sec. 7. All Acts or parts of Acts inconsistent with the pro- 
visions of this Act are hereby repealed. 


Approved, the 21st day of May, A. D. 1885. 
Rop’r E. Parrison. 


AN ACT 


For the protection of dairymen and to prevent deception in 
sales of butter and cheese. 


Section |. Be it enacted, &c., That every person who shall 
manufacture for sale, or who shall offer or expose for sale, or who 
shall export to a foreign country, by the tub, firkin, box or pack- 
age, or any greater quantity, any article or substance in semblance 
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of butter or cheese, not the legitimate product of the dairy, and 
not made exclusively of milk or cream, but into which any oil, 
lard or fat, not produced from milk or cream, enters as a compo- 
nent part, or into which melted butter or any oi! thereof has been 
introduced to take the place of cream, shall distinctly and durably 
stamp, brand or mark upon the side of every cheese, and also upon 
the top and side of every such tub, firkin, box or package of such 
article or substance, the words “ oleomargarine butter,” or if con- 
taining cheese, the words “ imitation cheese” only, where it can be 
plainly seen in Roman letters, which shall be burned in or painted 
thereon with permanent black paint in a straight line, and shall 
not be less than one-half inch in length, and if for export shall 
also invoice the same and clear the same through the custom house 
as “oleomargarine butter,” or if cheese, as “ imitation cheese,” and 
in case of retail sales of such articles or substances in parcels, the 
seller shall, in all cases, sell or offer or expose the same for sale 
from a tub, firkin, box or package stamped, branded or marked, 
as herein stated, and shall also deliver therewith to the purchaser, 
printed label bearing plainly printed words “ oleomargarine but- 
ter,” or if cheese the words “imitation cheese” only, in Roman 
letters, not less than one-half inch in length, which shall be 
printed in,a straight line, and every sale of such article or sub- 
stance, or export of the same, by the tub, firkin, box or package, 
or in any greater quantity ; not so stamped, branded or marked, 
and, if exported, not invoiced and cleared through the custom 
house as “oleomargarine butter,” or if cheese as “ imitation 
cheese,” and every sale of such article or substance at retail in par- 
cels that shall not be sold from. a tub, firkin, box or package so 
stamped, branded or marked, or without delivery of a label there- 
with as above stated, is declared to be unlawful and void and no 
action upon any contract shall be maintained in any of the Courts 
of this State to recover upon any contract for the sale of any such 
article or semblance not so stamped, branded, marked, labeled or 


sold. 


Sec. 2. Every person who shall sell, or offer or expose for 
sale, or export to a foreign country, .or have in his or her 
possession with intent to sell, by the tub, firkin, box or package, 
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or in any greiter quantity, any of the said article or substance, re- 
quired by the first section of this Act to be stamped, branded, 
marked, and if exported, invoiced and cleared through the custom 
house as “ oleomargarine butter ” or “‘ imitation cheese ” as therein 
stated, that shall not be so stamped, branded, marked, and if ex- 
ported, invoiced according to the provisions of this Act, or in case 
of retail sales in parcels, every person who shall sell, or offer or 
expose for sale any of said articleor substance without selling, of- 
fering or exposing for sale the same froma tub, firkin, box or 
package, stamped, branded or marked as in said first section stated, 
or without delivery of a label as required by section one of this 
Act, shall for every such offense, forfeit and pay a fine of one hun- 
dred dollars, to be recovered, with costs, in any of the Courts of 
this State having cognizance thereof in an action to be prosecuted 
by any district attorney in the name of the Commonwealth, and 
shall be paid into the county treasury. 


Sec. 3. Every person who shall sell or offer or expose for sale 
or export to a foreign country, or who shall cause or procure to 
be sold, offered or exposed for sale, by the tub, firkin, box or 
package, or in any greater quantity, any article or substance re- 
quired by the first section of this Act to be stamped, branded, 
marked, and if exported, invoiced and cleared as therein stated, 
not so stamped, branded, marked, and if exported, invoiced and 
cleared, or in case of retail sales in parcels, every person who 
shall sell, or offer or expose for sale, or who shali cause or procure 
to be sold, offered or exposed for sale, any article or substance 
required by the first section of this Act to be sold, offered or ex- 
posed for such sale from a tub, firkin, box or package stamped, 
branded or marked, and labeled as therein stated contrary to the 
provisions of said section, shal] be guilty of a misdemeanor, and 
upon conviction shall be punished by a fine of not less than fifty 
dollars nor more than two hundred dollars, or by imprisonment 
in the county jail for not less than ten nor more than thirty days, 
or by both such fine and imprisonment for each and every 
offense. 


Vv 


Sec. 4. All Acts or parts of Acts inconsistent with the pro- 
visions of this Act, are hereby repealed. 


Approved, the 24th day of May, A. D. 1883. 


Ropert E. Patrison. 


AN ACT 
To prevent deception in the sale of butter and cheese. 


Section 1. Be it enacted, &c., That every person who shall 
manufacture for sale or who shall offer or expose for sale, any 
article or substance in semblance of butter or cheese, not the 
legitimate product of the dairy, and not made exclusively of milk 
or cream, but into which the oil or fat of animals not produced 
from milk enters as a compouent part, or into which melted 
butter or any oil thereof has been introduced to take the place of 
cream, shall conspicuously and durably stamp, brand or mark 
upon every tub, firkin, box or package of such article or sub- 
stance, the word “ oleo-margarin,” in type or letters not less than 
one-half inch ; and in case of retail trade of such article or sub- 
stance in parcels, the seller shall in all cases deliver therewith to 
the purchaser a written or printed label, bearing the plainly writ- 
ten or printed word “ oleo-margarin,” in type or letters as afore- 
said; and every sale of such article or substance not so stamped, 
branded, marked or labeled, is declared to be unlawful, and no 
action shall be maintained in any of the Courts of this State to 
recover upon any contract for the sale of any such article or sub- 
stance not so stamped, branded, marked or labeled. 


Sec. 2. Every person who shall knowingly sell, or offer to 
sell, or have in his or. her possession, with intent to sell, 
contrary to the provisions of this Act, any of the said articles or 
substance required by the first section of this Act, to be stamped, 
marked or labeled, as therein stated, not so stamped, marked, or 
labeled, or in case of retail sale, without delivery of a label 
required by section one of this Act, shall for each such offense, 
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forfeit and pay a fine of one hundred dollars, to be recovered 
with costs in any of the Courts of this State, having cognizance 
thereof, in an action to be prosecuted by the district attorney in 
the name of the people, and the one-half of such recovery shall be 
paid to the informer and the residue shall be applied to the 
support of the poor in the county where such recovery is had. 


Sec. 3. Every person who shall knowingly sell, or offer, or 
expose for sale, or who shall cause or procure to be sold, or 
offered, or exposed for sale, any article or substance required by 
the first section of this Act to be conspicuously and durably 


~ marked, branded, stamped or labeled, not so ‘marked, branded, 


stamped or labeled, shall be guilty of a misdemeanor, and ou 
trial for such misdemeanor, proof of the sale, or offer, or exposure 
alleged, shall be presumptive evidence of knowledge of fhe char- 
acter of the article so sold or offered, and that the same was not 


marked, branded, stamped or labeled as required by this Act. 


Approved, the 22d day of May, A. D., 1878. 


J. F. HarTrRANFT. 
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Supreme Court of the United States. 


Hay Walker, Jr., John H. Wilson, George 3 
Hasly, Emil Winter and Harvey Wilson, — <a 


Plaintiffs in Error, 


VS. | a 
Commonwealth of Pennsylvania. 
: 
Error to Supreme Court of Pennsylvania. . ee 
| 
| 
} Brief of Defendant in Error. 
_ -A. H. WINTERSTEEN, — a : 
WAYNE MacVEAGH, ae 
For Defendant in Error. 
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Supreme Court of the United States. 


Hay Walker, /Jr., et al. ) 
| October Term, 1887. 
vs. , 

No. 1303. 
Commonwealth of Pennsylvania. 


BRIEF OF DEFENDANT IN ERROR. 


At the request of the District Attorney of Allegheny 
county, where this case was tried, the following brief is sub- 
mitted for the defendant in error :— 

The only respect in which this case differs from the case of 
W. L. Powell vs. Commonwealth of Pennsylvania, No. 914, is 
that the prosecution was against certain manufacturers of 
oleomargarine, who set up the defense that by virtue of the 
operation of the act of 1885, their machinery specially adapted 
for the manufacture of the prohibited article was made less 
valuable, whereby they were deprived of their property with- 
out due process of law. 

The Powell case was a prosecution against a se//er and not 
a manufacturer of the prohibited article. All the other ques- 
tions raised in this case are the same as those raised in the 
Powell case. The brief of the defendant in error in the case 
of Powell vs. Commonwealth is therefore adopted by the de- 
fendant in error in this case. The specific point raised in this 
case has been directly ruled by this court against the conten- 
tion of the plaintiff in error in the recent decision of Mugler 


“ 


vs. Kansas, and State vs. Ziebold, 123 U. S., decided Decem- 
ber 5th last. It was there flatly ruled that the incidental 
reduction in the value of machinery and buildings adapted 
for the manufacture of a prohibited article is not a taking of 
property without due process of law in the sense in which 
that phrase is used in the Fourteenth Amendment to the 
Federal Constitution. 

The judgment, therefore, of the Supreme Court of Penn- 


sylvania should be affirmed. 
, A. H. WINTERSTEEN, 


WAYNE MacVEAGH, 
kor Defendant in Error. 
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No. October Term, 1887. 


IN THE 


Supreme Court of the United States. 


rn _ 


Hay Walker, Jr., John H. Wilson, George Hasly, 
Emil Winter and Harvey Wilson, 
Plaintiffs in Error, 


vs. 


Commonwealth of Pennsylvania. 


ERROR TO SUPREME COURT OF PENNSYLVANIA. 


a ee ema 


Brief for the Commonwealth of Pennsylvania in opposi- 
tion to the motion to argue this case with case of Powell 
vs. Commonwealth of Pennsylvania, No. 914, October 
Term, 1887. 


WAYNE MacVEAGH, 
For Defendant in Error in 
Powell vs. Commonwealth No. 914, October Term, 1887. 
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vs. Kansas, and State vs. Ziebold, 123 U. S., decided Decem- 
ber 5th last. It was there flatly ruled that the incidental 
reduction in the value of machinery and buildings adapted 
for the manufacture of a prohibited article is not a taking of 
property without due process of law in the sense in which 
that phrase is used in the Fourteenth Amendment to the 
Federal Constitution. 

The judgment, therefore, of the Supreme Court of Penn- 


sylvania should be affirmed. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 
kor Defendant in Error. 
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No. October Term, 1887. 
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Supreme Court of the United States. 


Hay Walker, Jr., John H. Wilson, George Hasly, 
Emil Winter and Harvey Wilson, 


Plaintiffs in Error, 


Vs. 


Commonwealth of Pennsylvania. 
ERROR TO SUPREME COURT OF PENNSYLVANIA. 


Brief for the Commonwealth of Pennsylvania in opposi- 
tion to the motion to argue this case with case of Powell 
vs. Commonwealth of Pennsylvania, No. 914, October 
Term, 1887. 


WAYNE MacVEAGH, 
For Defendant in Error in 
Powell vs. Commonwealth No. 914, October Term, 1887. 
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Supreme Court of United States. 


Hay Walker, Jr., et al. ) 
| October Term, 1887. 


vs. 
No. 


Commonwealth of Pennsylvania. 


The motion of the plaintiff in error is made under rule 
26, section 8, which provides.as follows :— 

Two or more cases, involving the same question, may by 
the leave of the court be heard together; but they must be 
argued as one case. , 

The case of Powell vs. Commonwealth, No. 914, October 
Term, 1887, is a case in error to the Supreme Court of Penn- 
sylvania, which was advanced by this court and placed for 
argument early after the coming Christmas recess. It arose 
out of a prosecution in the Court of Quarter Sessions of 
Dauphin county, Pennsylvania, against W. L. Powell for 
unlawfully selling oleomargarine or imitation butter con- 
trary to the provisions of the act of the Legislature of Penn- 
sylvania, approved May 2Ist, 1885. The decision of the 
Supreme Court of Pennsylvania, declaring the constitution- 
ality of the act, and affirming the conviction of Powell in 
the trial court, was rendered June 3d, 1886. 

Promptly upon the rendering of the decision, and the 
taking of the writ of error from this court, the Common- 
wealth of Pennsylvania, the defendant in error, had the 
record: transcripted and moved to dismiss or affirm. Fail- 
ing to secure a dismissal or affirmance on motion, a motion 
to advance was then made, resulting in the setting down of 
the case for argument on its merits early in January next. 

The case of Commonwealth vs. Hay Walker, Jr., et al., 
was a prosecution in the Court of Quarter Sessions of Alle- 
gheny county, Pennsylvania, which was begun in the spring 
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of 1887, after the Supreme Court of Pennsylvania had de- 
cided the Powell case, and after that case had been dock- 
eted in this court by the Commonwealth of Pennsylvania. 
The offence for which the prosecution was begun was not 
committed until February 2d, 1887, which was after the 
former case had been docketed. The time of the commis- 
sion of the offence and of the prosecution thereupon, taken 
in connection with the fact that the Powell case was then 
in this court with the Commonwealth urging its early con- 
sideration, warrants the very strong presumption that the 
case was especially made for a purpose; and certainly to 
argue it with the Powell case would have the effect of con- 
fusing its facts with those of the Powell case, and by the 
introduction of other questions, complicating the simple 
question of law raised by that case. 

The Federal question raised, and the only Federal ques- 
tion raised by the Powell case, as the transcript of record 
will show (Powell Record, page 15, folio 27), is this: was the 
defendant’s sale of a specific portion of oleomargarine, after 
the Pennsylvania prohibitory law of 1885 went into effect 
(the article not having been manufactured by the defend- 
ant and not having been owned by him before the law 
went into effect), protected by the Constitution of the Uni- 
ted States, which forbids the taking of liberty or property 
without due process of law, and guarantees to all the equal 
protection of the laws. Both the Court of Quarter Sessions 
of Dauphin county, Pennsylvania, and the Supreme Court 
of Pennsylvania, decided that such a sale of an inhibited 
article was not within the protection of the Federal Consti- 
tution. The Commonwealth of Pennsylvania, it is respect- 
fully submitted, is entitled to have the decision of this Court 
upon this particular question, unconfused with that of any 
other constitutional question growing out of the Pennsy|- 
vania oleomargarine law of 1885. 

The case of Commonwealth of Pennsylvania vs. Hay Walk - 
er, Jr., et al.,now here in error, under the title Hay Walker, Jr., 
et al. vs. Commonwealth of Pennsylvania, was a prosecution 
against certain manufacturers of oleomargarine, who set up 
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the defence that by virtue of the operation of the act of 1885, 
their machinery specially adapted to the manufacture of 
the prohibited article was made less valuable, whereby they 
were deprived of their property without due process of law. 
The question raised by this case, it will be observed, is there- 
fore entirely different from that raised by the Powell case. 
It superadds to the simple question of the mere alleged 
right of sale of a prohibited article bought after the inhibi- 
tion went into effect, the additional question of the alleged 
right of a manufacturer to compensation for loss of value 
of, machinery bought before the inhibition went into effect. 

That the latter is an important new question not be- 
fore the court in the Powell case, and raised for the first 
time in the Walker case, can be seen by comparing the 
Powell Record, page 18, folio 27, with the offer of proof 
made in the trial court in the Walker case, which for con- 
venience is printed as an appendix hereto. 

lt is obvious that it is a very different claim of right— 
that of compensation for machinery which has been re- 
duced in value by a prohibitory law—from that of sale of 
a prohibited article bought after the prohibition was pro- 
mulgated. In so far as a prohibitory law may affect in- 
vestments made before its passage, it might be declared 
inoperative without affecting its constitutionality as to in- 
vestments and transactions after it went into effect. 

The proposition the counsel for Walker now make is that 
these two questions, raised by the two different cases, should 
be confused by the hearing of the cases together as one. 
The object is, doubtless, to secure a determination by this 
court of the general question of the constitutionality of the 


- Pennsylvania oleomargarine act of 1885, upon the special 


facts that appear by the offers of proof in the Walker case. 
This proposition is not only unfair to the Commonwealth 
of Pennsylvania, but is not sanctioned by the rule of court. 

Investments in machinery for the manufacture of oleo- 
margarine in Pennsylvania have never been very consider- 
able. The sale of the manufactured article has, however, been 
common. The Commonwealth of Pennsylvania, it is sub- 
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mitted, is entitled to have its right to prohibit the sale of 
the article determined independently of the question of 
the obligation to compensate such persons, if any, as have 
made prior investments for the purpose of making the 
article. 

And the rule of court supports this right. It permits 
the hearing of two cases together only when they involve the 
same question. 

But the questions raised in the Powell and Walker cases 
are entirely different. They grew out of two wholly dif- 
ferent transactions, and do not depend at all upon the same 
facts. It is quite possible to decide one without disposing 
of the other. The only thing in common between them is 
that they are prosecutions under the same law. 

it is said that the single question in each case is the con- 
stitutionality of the Pennsylvania oleomargarine act of 
1885. ‘The questions in the cases are rather whether the 
defendants were lawfully convicted under the act, and the 
determination of the constitutionality of the act is to be 
considered only as the provisions of the act are applied to 
the facts of the particular case. 

Of course counsel cannot make the questions involved 
the same merely by invoking for the protection of their 
clients the same sections of the Federal Constitution. 


But the rule of court further provides that if two or 
more cases are to be heard together they must be argued as one 
case. This cannot be consented to by the Commonwealth, 
and to require it would bea great hardship. The Powell 
ease was begun and prosecuted in Dauphin county, Penn- 
sylvania, by the district attorney, assisted by the counsel 
whose name is signed to this brief. It was carried through 
its successive stages by the district attorney of that county, 
assisted by the same counsel. The Walker case, which it 
is now proposed to have heard at the same time, and as 
one case with the Powell case, was begun and prosecuted in 
a distant county by wholly different counsel, and without 
the knowledge or acquiescence of counsel for the Com- 
monwealth in the Powell case. The latter do not even 
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know the names of the counsel who represented the prose- 
cution in Walker’s case. They not only had nothing to do 
with making the record in it, but have never seen the 
record, or any portion of it, excepting those portions con- 
tained in the brief now sent by counsel for the plaintiff in 
error. Further, they have no authority to represent the 
Commonwealth in Walker’s case. 

Without any familiarity with or knowledge of the case 
which it is now proposed to have made one with the Powell 
case, it would be grossly unjust to the counsel representing 
the defendant in error in No. 914, and to defendant in 
error itself, to grant the present motion. The motion is 


wholly outside of the letter or the spirit of the rule. It is 


apparently without any sound reason, and it is believed to 
be without precedent. 
WAYNE MacVEAGH, 
For Defendant in Error in W. L. Powell vs. 
Commonwealth of Pennsylvania, October 
Term, 1887, No. 914. 


APPENDIX. 
DEFENDANTS OFFER OF PROOF IN WALKER CASE. 


The defendants now offer to prove that prior to the 
twenty-first day of May, A. D. 1885, and on the tenth day 
of May, 1881, they were and they ever since have been 
and still are citizens of the State of Pennsylvania, residing 
within the county of Allegheny, in said State, and that on 
May 10th, 1881, they associated themselves as a voluntary 
partnership organization (authorized by the laws of the State 
of Pennsylvania) under the name of the Pittsburgh Melt- 
ing Company, for the purpose of the manufacture and sale 
of oleomargarine or butterine, it being an article manu- 
factured out of oleaginous substances and compounds 
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other than that produced from unadulterated milk or 
cream from the same, and designed to take the place of 
butter produced from unadulterated milk or cream. That 
on the tenth day of May, 1881, and prior thereto, there was 
no statute or law in the State of Pennsylvania prohibiting 
such manufacture and sale, but on the contrary thereof, 
there was in force an act of the General Assembly of the 
State of. Pennsylvania, entitled “ An act to prevent decep- 
tion in the sale of butter and cheese,” approved May 22d, 
1878, and that subsequent thereto, the General Assembly 
of this State passed and the Governor approved an act en- 
titled “ An act for the protection of dairymen and to prevent 
deception in the sale of butter and cheese,” and said act 
being approved May 24th, 1583, and with this offer the 
defendants offer in evidence each of the said acts. 

That for the purpose of the manufacture of the said oleo- 
margarine and butterine, the said defendants under the 
name of the Pittsburgh Melting Company purchased a large 
quantity of machinery in the years 1881, 1882, and 1883, 
especially made for and adapted to the manufacture of the 
said oleomargarine or butterine, and erected the said ma- 
chinery in a building for that purpose; and prior to the Ist 
day of January, A. D. 1885, the said defendants under the 
name of the Pittsburgh Melting Company had invested in 
said machinery asum of money exceeding $20,000, of which 
sum the defendant Hay Walker contributed ($10,000) ten 
thousand dollars. 

That the said defendants continued to manufacture with 
the said machinery said oleomargarine or butterine and to 
sell said manufactured product up and until and including 
the twenty-first day of May, 1885, at which time an act was 
‘passed by the General Assembly of the State of Pennsylva- 
nia, and approved by the Governor of said State, entitled 
“An.act for the protection of the public health and to 
prevent adulteration of dairy products and fraud in the 
sale thereof,” which act the defendants offer in evidence, it 
being the’ same act under which the indictment in this case 
is. found. 


eee 


7 


That after the passage and approval of the said act of 
May 21st, 1885, the said defendants continued just as before 
its passage to manufacture by the use of the said machinery; 
but not otherwise, said oleomargarine or butterine and to 
sell the same, and the identical package of oleomargarine 
or butterine which was sold to the prosecuting witness was 
manufactured by the said defendant subsequent to the 
twenty-first day of May, 1885, but solely by the use of the 
said machinery purchased as aforesaid, prior to said twenty- 
first day of May, 1885. 

That said defendants in the carrying on of their said 
business, and in the manufacture of the said oleomargarine 
or butterine, and in the manufacture of the identical pack- 
age of oleomargarine or butterine hereinbefore specified, 
which was sold to the prosecuting witness in this case, used 
only pure animal fats; that the process of its manufacture 
was clean and wholesome; that the articles manufactured 
contained the same elements as pure butter; that the only 
difference between them is that the manufactured article 
contains smaller proportion of a fatty substance which is 
known as butterine; that this butterine exists in pure but- 
ter in the proportion of from three to seven per cent. and 
in the manufactured article in a smaller proportion, and 
this was increased in the manufactured article by the intro- 
duction of milk and cream. 

That this having been done, the article sold and maufac- 
tured contains all the elements of pure butter produced 
from pure unadulterated milk or cream from the same, ex- 
cept that the percentage of butterine is slightly smaller; 
that the only effect of butterine is to give flavor to the but- 
ter, and it has nothing to do with its wholesomeness; that 
the oleaginous substances in the manufactured article are 
substantially identical with those produced from milk or 
cream, and that the article manufactured and sold by the 
defendants to the prosecuting witness is a wholesome and 
nutritious article of food, made as hereinbefore stated by 
the use of machinery and appliances purchased and owned 
by said defendants prior to the twenty-first day of May, 
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1885, and that the said butterine or oleomargarine as man- 
ufactured and sold to the prosecuting witness, was in all re- 
spects as wholesome and healthful as butter produced from 
pure unadulterated milk or cream frem the same. 

That the said act of May 21st, 1885, prevents the said 
defendants from using the said machinery, as aforesaid, 
for the manufacture of oleomargarine or butterine, and that 
by such deprivation the said machinery is much depreciated 
in value and rendered almost useless, and instead of being 
worth the sum of $20,000, as it would be if used for the 
said purposes for which it was made or used, it is rendered 
of much less value, being worth only the sum of $5000. 
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10 the Supreme Court of the United ates, 


HAY WALKER, Jr, JOHN H. WILSON, GEORGE HASLY, 
EMIL WINTER and HARVEY WILSON, 


Piaintiffs in Erro 


THE COMMONWEALTH OF PENNSYLVANIA, 


Defendant in Error. 


No./303 October Term, 1888. 


Error to the Supreme Court of Pennsylvania. 


Motion to Argue this Case with the Case of Powell vs. Commonwealth of 
Pennsylvania, No. 914, October Term, 1887. 


siemens nadie 


Inthe Supreme Courtof the United States 


Hay WALKER, Jr... Joun H. Wrison. Greorer HAs Ly. 
Emi. WINTER and Harvey Wriison. Plaintiff's in Error. 
THe COMMONWEALTH OF PENNSYLVANIA, Defendant in 
Error. 1 
No.——_ OCTOBER TERM. 1888. 
ERROR TO THE SUPREME COURT OF PENNSYL- . 
VANIA. 


ny 


And now, December 5, 1887, come counsel for the plain- , 
tiff in error, and move the Court that this case be heard 
together with and at the same time as the case of Powell , 
vs. Commonwealth of Pennsylvania, No. 914, October. 
Term, 1887, which was advanced and fixed for 4.2 wW,. 


afte Chase Marad halituge vufftee Wadd 
REASONS. fa 


(1). Both cases raise the same question for the decision 
of this Court, and that is this : 

Is the act of the State of Pennsylvania prohibiting the 
manufacture and sale of oleomargarine, in conflict with 
the fourteenth amendment to the Federal Constitution ? 

It is alleged in each case that it is, because— 

(a) It denies to the plaintiffs in error in each case the 
equal protection of the laws of Pennsylvania. 
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their liberty, without due process of law. 

(c). It deprives the plaintiffs in error in each case of their 
property without due process of law. 

An examination of the assignments of error in the Powell 
case made in the brief filed, opposing the motion to dis- 
miss and affirm, and the assignments of error in this case 
as shown in the printed record, will demonstrate the cor- 
rectness of these assertions. 

Assignments of error were not returned with the record 
in Powell's case, and thus far they appear only in the brief 
referred to. 

We do not understand that on a motion of this kind this 
Court desires a reprint of any portion of the record in the 
cases to be heard together, but we are certain the brief and 
record referred to will prove the truth of what we say and 
if it be denied we respectfully ask the Court to examine 
the same. 

We refer to pages 6 and 7 of the brief in Powell’s case 

but cannot give the pages of the printed record in this case, 
because it has not yet been sent us—though it will be ready 
for this Court when this motion is submitted. 
Z). If it be said that the record in Powell’s case does not 
properly raise the Federal question of whether the ’ennsy1- 
vania law attached is in conflict with the fourteenth amend- 
ment or that it does not properly suggest al/ the above 
reasons Why that act is in conflict with the fourteenth 
amendment, and that this case does, this difference, even 
if it did exist, is no reason why the cases should not be 
heard together; because— 

(a.) The reason why the Powell case was advanced was 
that the question of the conflict between the Pennsylvania 
act and the fourteenth amendment embarrassed the enforce- 
ment of the act in the State courts, where many cases 
were pending. 

To decide the question of whether the Pennsylvania act 
was so in conflict, this Court advanced the Powell case. 
If the Powell case does not properly suggest all the reasons 
why the State act is in conflict with the fourteenth amend- 


(4). It deprives the plaintiffs in error in each case of 


ment, and this case does, then an argument of the Powell 
‘vase only would not effect what the State authorities, and, 
so far as we know, all parties in interest desire, and what 
we believed this Court intended in advancing the Powell 
case, a decision of this Court on the question of whether 
the State act’ is in conflict with the fourteenth amend- 
ment. 

(b.) The general question in each case is the same, 
though the facts in the two cases differ in some, we think, 
unimportant respects. 

This being so, we submit the eases should be heard to- 
gether under the authority of the case of Ableman vs. 
Booth, 18 Howard, 479, when this Court said: 

* The two cases ought to be argued together. It would 
hardly be proper for the Court, when questions of so much 
interest are concerned, to hear a portion of them at one 
term and a portion of them at another. All of the ques- 
tions which are involved in the two cases have grown out 
of one transaction and depend upon the same facts, and it 
is impossible to decide one without disposing of the prin- 
cipal question in the other. The Court, therefore, will 
not hear the argument in these cases separately. They 
must be argued together.” 

(c). It will do no injustice to the defendant in error in the 
Powell case. In each case the Commonwealth of Penn- 
sylvania is the defendant in error. In each case she is 
prosecuting for an infringement of the State act prohibit- 
ing the manufacture or sale of oleomargarine. 

The counsel who make this motion represent the plain- 
tiffs in error in each case. 

We stipulate that we shall ask for no additional time, 
but will argue both cases as one. 

The district attorney of Allegheny county, Penn’a, who 
represents the State in this case, does not oppose this 
motion. If the district attorney of Dauphin county, 
Penn’a, in which the Powell case arose, or the private 
counsel in that case desires the whole time for oral argu- 
ment, and the district attorney of Allegheny county de- 
sires also to be heard in oral argument (which we under- 
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stand he does not), then we now stipulate to allow him 
so much of our time as this Court shall think proper. 
Or we are willing to allow such part of our time to the 
counsel in the Powell case as this Court shall see proper. 
We are very desirous that the decision of this Court shall 
cover the entire question, and on its merits of whether th 
State act is in contlict with the fourteenth amendment 
By hearing both cases together this will be effected. 
Certainly the Commonwealth of Pennsylvania should 
not object to this. 
D. T. WATSON, 
WEISS & GILBERT, 
Attorneys for plaintiffs in error in this case and also in 
Powell v. Commonwealth. 
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1 Proceedings of the Circuit Court of the United States for the Dis- 
trict of Kentucky, at Louisville. 


Present: The Hon. Howell E. Jackson, circuit judge of the United 
States for the 6th circuit. 


In the Matter of PLyanr Manon, ex Parte. 
On appeal from district court. 


Be it remembered that on the 5th day of April, 1888, came the 
relator, by his counsel, and filed a transcript of the record of the 
district court of the United States in this case, which is as follows: 


Proceedings of the district court of the United States for the district 
of Kentucky at a regular term begun and held, at the Federal 
court hall, in the city of Louisville, on Monday, October 3rd, 
1887. 


Present: Hon. Jno. W. Barr, judge of the United States for said 
district. 


PLyant Manon, ex Parte. 
On writ habeas corpus. 


Be it remembered that heretofore, to wit, on the 9th day of Feb- 
ruary, 1888, came the relator, by Eustace Gibson, Esq., his 
2 counsel, and filed the petitions of E. W. Wilson, Governor of 
West Virginia, and of John Sheppard herein, and moved the 
court to grant him a writ of habeas corpus herein; came also the 
State of Kentucky, by J. Proctor Knott and P. W. Hardin, and en- 
tered her appearance to said motion ; and, on its motion, it is ordered 
that said motion for writ of habeas corpus be continued until to-mor- 
row morning at 10 o’clock. 
The petitions above referred to are as follows: 


In the District Court of the United States for the District of 
Kentucky. 


To the Hon. John W. Barr, judge of said court: 


Your petitioner, E. W. Wilson, Governor of the State of West Vir- 
ginia, and on behalf of said State, respectfully represents that during 
the month of September, 1887, a requisition was made upon peti- 
tioner, as Governor aforesaid, by his excellency 8. B. Buckner, Gov- 
ernor of the State of Kentucky, for Plyant Mahon, alleged to have 
committed murder in the State of Kentucky, fled from justice, and 
to be then going at large in the State of West oo that, pend- 
ing correspondence between his excellency S. B. Buckner and pe- 

titioner and the consideration of lega] questions growing out 
3 of said requisition, during the month of December, 1887, or 
January, 1888, while residing and being in said State of 
West Virginia, contrary to and in violation of the laws thereof and 
1—1411 
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in violation of the Constitution of the United States and the laws 
made in pursuance thereof and without warrant or other legal pro- 
cess whatever, Plyant Mahon, who then was and had been for a long 
time previous thereto a citizen of said State of West Virginia, was 
by a large body of armed men from the State of Kentucky, with 
force and arms, arrested and forcibly conveyed against his will from 
and out of said State of West Virginia and into the county of Pike, 
State of Kentucky, and then and there confined in the jail of said 
Pike county, and has ever since been and stall is against his will 
and protest confined in said jail and deprived of his liberty by the 
keeper of the jail thereof, whose name is unknown to petitioner. 
Your petitioner further represents that on the Ist day of Febru- 


arv, 1888, as Governor of the State of West Virginia, and on behalf 


thereof, he, petitioner, for the reason hereinbefore set forth, made 
his requisition upon his excellency S. B. Buckner, Governor of the 

State of Kentucky, demanding that said Plyant. Mahon be 
4 released from said confinement, set at large, and conveyed 

and returned in safety to the State of West Virginia; that 
said requisition was presented to his excellency 8. B. Buckner, Gov- 
ernor as aforesaid, on or about the 2nd day of February, 1888, and 
on the 4th day of said month said demand was by him refused on 
the ground, amongst others, that the questions involved were judicial 
and not executive. 

Your petitioner, therefore, in vindication of the rights of the 
State of West Virginia and each and every citizen thereof, and espe- 
cially of the said Plyant Mahon, so confined and deprived of his 
liberty, to the end that that due process of law secured by both the 
_ Constitution of the United States and the constitution of the State 


of West Virginia and the laws made in pursuance thereof shall be» 


respected and enforced, prays that the writ of habeas corpus may be 
ee ane to the keeper of said jail, commanding him to pro- 
uce the body of the said Plyant Mahon, together with, the cause of 
his detention, before your honor at such time and place as may be 
designated in said writ, and that judgment be made, entered, and 
executed discharging and releasing said Plyant Mahon from 
+) said confinement and custody and safely returning him to 
and within the jurisdiction of the State of West Virginia; 

and petitioner will ever pray, etc. 

In witness whereof I have hereunto affixed my name and the 
great seal of the State of West Virginia, at the city of Charleston, 
West Virginia, this 6th day of February, in the year of our Lord 
1888, and of the State the twenty-fifth. 

[x. s.] E. W. WILSON, 
Governor W. Va. 
By the Governor: 
HENRY S. WALKER, 
Secretary of State. 
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In the District Court of the United States for the District of 
Kentucky. 


To the Hon. John W. Barr, judge of said court: 


Your petitioner, Jno. A. Sheppard, respectfully represents that he 
is a citizen of the State of West Virginia; that during the month of 
December, 1887, or January, 1888, while residing and being in said 
State, contrary to and in violation of the laws thereof and in viola- 
tion of the Constitution of the United States and the laws made in 
pursuance thereof and without warrant or other legal process what- 

soever, Plyant Mahon, a citizen of said State, was by a large 
6 body of armed men from the State of Kentucky, with force 

and arms, arrested and forcibly conveyed against his will 
from and out of said State of West Virginia and into the county of 
Pike, State of Kentucky, and then and there confined in the jail of 
said Pike county, and has ever since been and still is against his 
will and protest confined in said jail and deprived of his liberty by 
the keeper thereof, whose name to petitioner is unknown. 

And your petitioner further says that he has reasonable grounds 
to believe and does believe that the said Plyant Mahon in his pres- 
ent position is in imminent danger of assassination or great bodily 
harm at the hands of an organized and armed body of men now re- 
siding and being in said Pike county, and that said danger will be 
greatly increased if it be known by them that legal steps are being 
taken for the release of said Plyant Mahon, and that said armed body 
of men will immediately receive such knowledge if it be required 
that said Plyant Mahon shall verify this or any like petition at said 
jail or in said Pike county. 

Your petitioner further represents that on the first day of Febru- 

ary, 1888, his excellency E. W. Wilson, Governor of the 
7 State of West Virginia, and on behalf of said State, for the 

reasons hereinbefore set forth, made his requisition upon his 
excellency S. B. Buckner, Governor of the State of Kentucky, de- 
manding that said Plyant Mahon be released from said confine- 
ment, set at large, and conveyed and returned in safety to the State 
of West Virginia; that said requisition was presented to his ex- 
cellency S. B. Buckner, Governor as aforesaid, on or about the 2nd 
day of February, 1888, and on the 4th day of said month said de- 
mand was by him refused on the ground, amongst others, that the 
questions involved were judicial and not executive. 

Wherefore, and since the said Plyant Mahon is remediless save 
in a court or before a judge thereof, in vacation, having proper cog- 
nizance of the matter, your petitioner prays that the writ of habeas 
corpus may be granted, directed to the said keeper of said jail, com- 
manding him to produce the body of said Plyant Mahon, together 
with the cause of his detention, before your honor at such time and 
place as may be designated in said writ, and that judgment be made, 
entered, and executed discharging and releasing said Plyant Mahon 
from said confinement and custody and safely return- him to and 
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within the jurisdiction of the State of West Virginia; and 
8 your petitioner will ever pray, &c. 
JNO. A. SHEPPARD. 


STATE OF WeEsT VIRGINIA, aes: 
County of Kanawha, 


Taken, signed, and sworn to before me, John B. Floyd, a notary 
public for said county, by said John A. Sheppard, whose name is 
signed to the foregoing petition, this sixth day of February, 1888. 

In witness whereof I have hereunto affixed my hand and notarial 


seal the day and date above written. 
[xL. s.] JOHN B. FLOYD, 
Notary Public. 


And on another day of said term of said court, to wit, on Fryday, 
February 10th, 1888, came the relator, by his attorney ; came also 
the State of Kentucky, by its attorneys. The court being now fully 
advised of the motion for the writ of habeas corpus herein, it is, there- 
fore, considered by the court that said motion be, and the same is 
hereby, sustained. 

It is further considered by the court that said writ be made re- 
turnable on the 20th inst. The writ above referred to is as follows: 


The President of the United States of America to the jailer of Pike 
county, Kentucky, Greeting: 
9 You are hereby commanded to produce before the district 
court of the United States for the district of Kentucky, at the 
Federal court hall, in the city of Louisville, on the 20th day of 
February, 1888, at 10 o’clock a. m., the body of the within-named 
Plyant Mahon, illegally detained by you as alleged, together with 
the nature and cause of his detention, then and there to abide by 
such order as shall be made in the premise-, and that you have then 
and there this writ; and this you shall in nowise omit under the 
pains and penalties in such case provided. 

Witness the Hon. John W. Barr, judge of the district court of the 
United States, at Louisville, in the said district, this 10th day of 
February, in the year of our Lord 1888, and of our Independence 
the 112th. 

[L. s.] SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, Deputy. 


Upon which the marshal made the following return : 


Executed the within writ of habeas corpus by delivering a true 
copy thereof to P. A. Cline, the deputy jailer of Pike county, Ky., 
at Pikeville, Pike county, Ky., this — day of February, 1888. 

A. J. GROSS, U.S. M., Ky., 
By J. V. McDONALL, D. 1. 


10 And on another day of said term of said court, to wit, on 
Monday, February 13th, 1888, on motion of the attorney rep- 
resenting the Commonwealth of Kentucky, the United States mar- 
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shal for the district of Kentucky is directed and required to take 
custody of the prisoners ment-oned in the writs issued herein on the 
10th day of the present month, at the jail of Pike county, and trans- 
ort them to the city of Louisville, where he shall hold them sub- 

ject to the order of this court, and the jailer to whom said writ was 
directed shall make return in person to said writs,in this court,on Sat- 
urday, the 25th day of this month ; and the order made and the writ 
heretofore issued herein are modified accordingly. 

A true copy. 

Witness my hand and seal of said court this 13th day of Febru- 
ary, 1888. 

[L. s.] SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, Deputy. 


Upon which the marshal made the following return: 


Executed the within order by reading same to P. A. Cline, deputy 
jailer of Pike county, Ky., at Catlettsburg, Boyd Co., Ky., and tak- 
ing into my custody the within-named D. D. Mahon, Selkirk McCoy, 

Plyant Mahon, Moses Christian, Thos. Chambers, Samuel 
11 Mahon, L. D. McCoy, Andrew Varney, and Valentine Hat- 
field, February 15th, 1888, and delivering them to the jailer 
of Jefferson county, Ky., February 16th, 1888. 
| A. J. GROSS, U. S. M., Ky., 
By J. V. McDONALD, D. M. 


And at another term of our said court, held for its February term, 
1888, to wit, on Saturday, 25th, 1888, this day the respondent, Ab- 
ner Justice, by his attorneys, made his return to the writ of habeas 
corpus herein. 

Came also A. J. Gross, United States marshal, and made his return 
to the order of the 13th day of February, 1888, and also produced 
in court the body of the relator. 

Thereupon the relator, by his attorney, filed his affidavit in the 
nature of a response to the return of the respondent herein. 

Came again the respondent, by his attorneys,and moves the court 
to reform the affida¢it or response of the relator herein by striking 
out therefrom the following parts, viz: “ But, on the contrary, af- 
fiant states the following to be the facts with respect to his arrest 
and confinement aforesaid: That on the 10th day of September, 1887, 

his excellency 8. B. Buckner, Governor of the State of Ken- 
12 tucky, made a requisition upon his excellency E. W. Wilson, 

Governor of the State of West Virginia, for the surrender of 
your petitioner, to answer a charge said to have been made against 
him in the county of Pike, in the State of Kentucky, for a murder 
alleged to have been committed therein some time in the year 1882, 
and alleging that your petitioner was a fugitive from the justice of 
said State of Kentucky; that the said keeker of the jail of said 
county prepared and one Frank Phillips made the affidavit required 
by law to accompany said requisition, and the said Frank Phillips 
was made and designated by his excellency the Governor of Ken- 
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tucky aforesaid the agent of said State to receive your petitioner 
from the State of West Virginia; that said requisition was delivered 
to his excellency the said Governor of West Virginia on the — day 
of Sept., 1887, and he directed the issuance of his warrant for your 
petitioner as therein demanded. This fact was officially communi- 
cated to the said Frank Phillips, agent as aforesaid, on the 21st day 
of November, 1887 ; thereupon the said Phillips, in his capacity as 
agent uforesaid, to wit, on the 13th day of December, 1887, de- 
clined to take the warrant aforesaid for the arrest and delivery of 

your petitioner to the authorities of Pike county, Kentucky, 
13 by reason of which said warrant was not issued, all of which 

facts were known to the said Cline, the keeper of the jail of 
said Pike county, and to all the other officers of said county. 

“Affiant further says that his said arrest and confinement was 
not made and being secured to have him answer to said charge of 
murder alleged to have been preferred against him as aforesaid and 
to serve the ends of public justice, but, on the contrary, your peti- 
tioner alleges that it is in pursuance of a combination and conspir- 
acy between the said Phillips and the said Cline to extort money 
from your affiant. Affiant solemnly avers that he is not guilty of 
any homeside or other felony nor of any crime or misdemeanor in 
said Pike county, in the State of Kentucky ; that he is entirely in- 
nocent of any charge or pretended charge that the said Frank Phil- 
lips, the said jailer, or any authority of said county of Pike, have 
made or may make against him ; that his excellency E. W. Wilson, 
Governor of the State of West Virginia, being informed of affiant’s 
illegal arrest and confinement aforesaid, on behalf of the State of 
West Virginia, on the Ist day of Feb’y, 1888, for the reasons herein- 
before stated, made his requisition upon his excellency S. B. Buck- 

ner, Governor of the State of Kentucky, demanding that 
14 affiant be released from said confinement, set at large, con- 

veyed and returned in safety to the State of West Virginia; that 
said requisition was presented to his excellency the said Governor 
of Ky., and on the 4th day of Feb’y, 1888, said demand was by him 
refused.” 

The court, having heard arguments upon and considered said 
motion, sustains said motion in part and directs the striking from 
said response the following Bad viz: “Affiant further says that 
his said arrest and confinement was not made and being secured to 
have him answer to said charge of murder alleged to have been 

referred against him as aforesaid and to serve the ends of public 
Justice, but, on the contrary, your petitioner alleges that is is in pur- 
suance of a combination and conspiracy between the said Phillips 
and the said Cline to extort money from your affiant. Affiant sol- 
emnly avers that he is not guilty of any homecide or other felony 
nor of any crime or misdemeanor in said Pike county, in the State 
of Ky.; that he is entirely innocent of any charge or pretended 
charge that the said Frank Phillips, the said jailer, or any authority 
of the said county of Pike, have made or may make against him ; ” 
to which. ruling of the court the relator excepts. 
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15 And it is considered by the court that the remainder of 
said motion be and is overruled; to which the respondents 
excepts. 


The return of the jailer to the writ of habeas corpus, above referred 
to, is as follows: 

Abner Justice, jailer of Pike county, in the State of Kentucky, in 
obedience to the writ of habeas corpus hereto annexed, makes return 
hereof and certifies to said court that at the time said writ was issued 
and when the same was served upon him he, as jailer of Pike county, 
Kentucky, held said Plyant Mahon in custody and confined in the 
jail of said county under, by virtue of, and in obedience to three 
writs issued by the clerk of the criminal court of said county by 
order of the said court, each for the arrest of bim, said Plyant Ma- 
hon, to answer an indictment then pending in said court against 
him, the said Plyant Mahon, and others, for the crime of willful 
murder, alleged to have been committed in said county—a crime for 
the trial of which said court had full jurisdiction in said county— 
and commanding the officer so arresting said Plyant Mahon to de- 
liver him to the jailer of said county; copies of which said writs 

and also of the returns of the officer who executed the same 
16 by arresting the said Plyaut Mahon in pursuance thereof are 

hereto annexed as part hereof, marked, respectively, 1, 2, and 
3; that in obedience to said writ of habeas corpus he, the said jailer, 
started to bring the said Plyant Mahon to the city of Louisville in 
order to produce his body before the district court of the Untted 
States, as by said writ commanded, but when he reached Catletts- 
burg the United States marshal for the district of Kentucky, by 
virtue of an order of said court, a copy of which is hereto annexed 
(marked A), took said Plyant Mahon into his custody and still holds 
him in custody, subject to the orders of said court. 

He further certifies that the three indictments against said Plyant 
Mahon and others for willful murder, hereinbefore referred to, were 
found by the grand jury of Pike county, Kentucky, and returned 
into the circuit court of said county at the the September term 
thereof, 1882, at which time said court had jurisdiction of the crime 
in said indictments charged; that by order of the said court, made 
at that and each subsequent term thereof, writs were issued by the 
clerk thereof for the arrest of said Plyant Mahon to answer said in- 

dictments until the criminal court of said county was estab- 
17 lished by an act of the General Assembly of Kentucky en- 

titled “An act to establish a criminal court in the 16th 
judicial district,” approved March 17th, 1884, by which act the 
jurisdiction theretofore vested in and exercised by the said circuit 
court was transferred to and vested in the said criminal court. 

That by order of said criminal court, from: term to term, writs 
were issued by the clerk thereof for the arrest of said Plyant Mahon 
to answer said indictments for willful murder, but none of them 
were executed upon him, the said Plyant Mahon, until January 
12th, 1888, when he was arrested in Pike county, Kentucky, by the 
sheriff thereof, and delivered by him to the said Abner Justice, 
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jailer of said county, by virtue of and in obedience to the writs of 
which copies are herewith filed, as aforesaid, marked 1, 2, and 3, re- 
eo spectively, and under the command and authority of which he was 
held by said jailer in custody in the jail of said county when the 
writ of habeas corpus, herewith returned, was issued and at the time 
it was served upon him, the said jailer, as aforesaid. 
And that the court may be more fully advised touching the true 
cause of the detention of the said Plyant Mahon by him as jailer 
as aforesaid he files herewith certified copies of the records 
18 of the said circuit and criminal courts, marked, respectively, 
C, D, and E, and makes the same part hereof. 
Given under my hand this 20th day of February, 1888. 
ABNER JUSTICE, 
Jailer of Pike County, Kentucky. 
By P. 8. CLINE, 
Deputy Jailer of Pike County, Ky. 


Exhibit marked No. 1, referred to above, is as follows: 
Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, justice, 
marshal, or policeman of the Commonwealth of Kentucky: 


You are hereby commanded forthwith to arrest Anderson Hatfield, 
Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 
C. Carpenter, Jo. Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 
McCoy, Albert McCoy, “ Kirk’s son,” L. D. McCoy, “ Kirk’s son,” Thos. 
Chambers, Lark Varney, “ Henderson’- son,” Andy Varney, “ Hen- 
derson’- son,” Daniel Whitt, Sam. Mayhorn, Alex. Mercer, Jobn 
Whitt, and Elijah Moonts, “ Beech Creek,” and bring them before 
the Pike criminal circuit court court to answer an indictment in 
that court against them for willful murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 

county. 
19. Given under my hand, as clerk of said court, this 5th day 


of December, 1887. 
W. G. PINSON, Clerk. 


Exhibit No. 1 is endorsed as follows: 


Executed this warrant on Doc. Mayhorn, Plyant Mayhorn, Sam. 

Mayhorn, Valentine Hatfield, L. D. McCoy, “ Kirk’s son,” and Andy 

Varney by arresting each of them and delivering them, together 

with copies of the bench warrant, to the jailer of Pike county Jan’y 


12th, 1888. 
B. HATFIELD, S. P. C, 
By C. T. YOST, D. 8. 


Exhibit marked No. 2, referred to above, is as follows: 
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Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, justice, 
marshal, or policeman of the Commonwealth of Kentucky: | 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 

Hatfield, C. Carpenter, Jo. Murphy, Doc. Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy, “ Kirk’s son,” L. D. McCoy, “ Kirk’s 

son,” Thos. Chambers, Lark Varney, “ Henderson’- son,” Andy Var- 

ney, “ Henderson’- son,” Daniel Whitt, Sam. Mayhorn, Alex. Mercer, 

John Whitt, and Elijah Moonts, “ Beech Creek,” and bring them 

before the Pike criminal circuit court to answer an indictment in 

that court against them for willful murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 
county. 

20 Given under my hand, as clerk of said court, this 5th day 


of Dec., 1887. 
G. W. PINSON, Clerk. 


Exhibit No. 2 is endorsed as follows: 


Executed this warrant on Doc. Mayborn, Plyant Mayhorn, Sam. 
Mayhorn, Valentine Hatfield, L. D. McCoy, “ Kirk’s son,” and Andy 
Varney by arresting each of them and delivering them, together 
with copies of the bench warrant, to the jailer of Pike county Jan’y 


12th, 1888. 
B. HATFIELD, S. P. C, 
By C. T. YOST, D. S. 


Exhibit marked No. 3, referred to above, is as follows: 
Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, justice, 
marshal, or policeman of the Commonwealth of Kentucky: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Jo. Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy, “ Kirk’s son,” L. D. McCoy, “ Kirk’s 
son,’ Thos. Chambers, Lark Varney, “ Henderson’- son,” Audy Var- 
ney, “ Henderson’- son,” Daniel Whitt, Sam. Mayhorn, Alex. Mercer, 
John Whitt, Elijah Moonts, “ Beech Creek,” and bring them before 
the Pike criminal circuit court to answer an indictment in that 

court against them for willful murder; or, if the court be ad- 

21 journed for that term, that you deliver them to the jailer of 
Pike county. : : 

Given under my hand, as clerk of said court, this 5th day of De- 


cember, 1887. 
G. W. PINSON, Clerk. 
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Exhibit No. 3 is endorsed as follows: 


Executed this warrant on Doc. Mayhorn, Plyant Mayhorn, Sam. 
Mayhorn, Valentine Hatfield, L. D. McCoy, “ Kirk’s son,” and Andy 
Varney by arresting each of them and delivering them, together 
with copies of the bench warrant, to the jailer of Pike county Jan’y 


12th, 1888. : 
B. HATFIELD, 8. P. C, 
By C. T. YOST, D. S. 


Exhibit A, referred to above, is as follows: 


In the District Court of the United States for the District of Ken- 
tucky. 


Ex Parte PLYANT MAHON. 


Monpay, February 13th, 1888. 


On motion of the attorneys representing the Commonwealth of 
Kentucky, the United States marshal for the district of Kentucky is 
directed and required to take custody of the prisoner mentioned in 
the writ issued herein, on the 10th day of the present month, at the 
jail of Pike county, and transport him to the city of Louisville, 
where he shall hold him subject to the order of this court; and the 
jailer, to whom said writ was directed, shall make return in person 

to said writ in this court on Saturday, the 25th day of this 


22 month, and the order made and the writ heretofore issued 
herein are modified accordingly. 
A true copy. 
Witness my hand and seal of said court this 13th day of Febru- 
ary, 1888. 
[L. s.] SAM’L B. CRAIL, Clerk, 


By HENRY F. CASSIN, Deputy. 


Exhibit C, referred to above, is as follows: 
Pike Circuit Court. 


Ata circuit court commenced and held for Pike county, at the 
court-house, in the town of Pikeville,on Monday, September the 
4th, 1882—present, G. N. Brown, judge—the sheriff returned the 
names of following grand jurors, to wit: Jeremiah Osborne, Isaac 
Robinson, Love Childers, Wm. Thompson, G. M. D. Bevins, Rich- 
ard Staton, Jacob Blackburn, H. M. Dougherty, James H. Scott, J. 
D. Maynard, Eph. Moore, John Charles, Wm. A. Justice, George J. 
Cortney, H. Williamson, and Jack Mullins, who were sworn, as re- 

uired by law; and H. Williamson, on his motion, is reli-ved, and 
the sheriff summoned W. O. B. Ratliff as grand juror, to fill said 
vacancy, who took the oath as required by law. 

Ordered, That W. O. B. Ratliff be appointed foreman of the grand 
jury for the present term. 
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Pike Circuit Court. September Term, 1882. 


23 The grand jury returned the following indictments, which 
are ordered to be filed, to wit: 


COMMONWEALTH 
vs. 

ANDERSON HATFIELD, Cap. HAtrieip, JOHNSON HATFIELD, VALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thos. Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son) Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, Elijah Moonts (Beech 


Creek). 
Murder. 
Bench warrents awarded. 


Indictment. 
Pike Circuit Court. 


THE COMMONWEALTH OF KeEntuckKY, Plaintiff, 
against 

ANDERSON HATFIELD, JoHNSON Hatrrecp, Cap. HATFIELD, V ALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plvant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. MeCoy (Kirk’s son), Thomas Chambers, Lark 
24 Varney (Henderson’- son), Andy Varney (Henderson’- son), 
Daniel Whitt, Samuel Mayhorn, Alex. Messer, John Whitt, 

Elijah Mounts (Beech Creek). 


The grand jury of Pike county, in the name and by the authority 
of the Commonwealth of Kentucky, accuse Anderson Hatfield, 
Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 
C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy, L. D. McCoy, Thomas Chambers, 
Lark Varney, Andy Varney, Daniel Whitt, Sam. Mayhorn, Alex. 
Messer, John Whitt, and Elijah Mounts of the crime of willful 
murder, committed as follows: The said defendants, as hereinbefore 
named, on the 9th day of August, 1882, in the county and circuit 
aforesaid, did, willfully, feloniously, and of their malice aforethought, 
kill, slay, and murder Pharmer McCoy by shooting him with a gun 
or pistol loaded with powder and ball—the precise weapon, whether 
gun or pistol, is unknown to the grand jurors—from which shooting 
he then and there immediately died, and to commit which murder 

the defendants aforesaid did conspire together. 
25 Each of the aforesaid defendants, as hereinbefore named, 
was presented at the commission of the said murder and did 
willfully, feloniously, and of their malice aforethought, aid, abet, 
counsel, and advise in the commission of said murder of the said 
Pharmer McCoy hereinbefore described ; to commit the said murder 


~ 
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the aforesaid defendants did conspire together, against the peace and 


dignity of the Commonwealth of Kentucky. 
S. G. KINNER, 


Commonwealth Attorney. 


A true bill. 
W. O. B. RATLIFF, Foreman. 


Filed Sept. 14th, 1882. 
R. M. FENELL, 


C. P. C. C. 
Bench Warrant. Issued Sept. 18th, 1882. 


Commonwealth witnesses: Jacob Pucket, Mathen Hatfield, An- 
derson Hatfield (George’s son), Richard Hatfield, James McCoy, 
Talbert Hatfield, Lewis Farley, Joseph Hattield, Samuel McCoy, 
James Francisco, Anderson T. Fenell, John C. Frances, Samuel 
Simkins, Harriett Simkins, Uriah McCoy (Punis’ son), George 
Sprouse, Floyd Hatfield, Mont Stafford, Scott Allen, Sarah McCoy. 

S. G. KINNER, 
Commonwealth Att’y. 


The grand jury reported the following indictments, which is or- 
dered to be filed: 


’ 


Pike Circuit Court. Sept. Term, 1882. 


26 COMMONWEALTH 

v8. 

ANDERSON HATFIELD, JOHNSON HATFIELD, CAP. HATFIELD, VALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plyant Mayhorn, Silkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thomas Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son), Daniel Whitt, 
Samuel Mayhon, Alexander Messer, John Whitt, Elijah Mounts 
(Beech Creek). 

Murder. 


Bench warrants awarded. 
Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky : 


You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield; Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
Kirk’s son), Thomas Chambers, Lark Varney, Andv Varney, Daniel 

hitt, Samuel Mayhorn, Alexander Messer, John Whitt, and Elijah 
Mounts (Beech Creek) arid bring them before the Pike circuit court 
to answer an indictment in that court against them for murder; or, 
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if the court be adjourned for that term, that you deliver them to the 
jailer of Pike county. 
27 Given under my hand, as clerk of said court, this 18th day 


of Sept., 1882. 
R. M. FENELL, Clerk. 


Not found in this county Feb’y 19th, 1883. 
J. M. FERGUSON, S. P. C. 


Pike Circuit Court. M’ch Term, 1883. 
COMMONWEALTH vs. ANDERSON Hatrietp & Others. 


Willful murder. 


Alias bench warrants & continued. 
Pike Cireuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentudke 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 

field, C. Carpenter, Joseph Mur hy, Doc. Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 

Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 

Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts 

(Beech Creek) and bring them before the Pike circuit court to an- 

swer on indictment in that court against them for murder; or, if the 

court be adjourned for that term, that you deliver them to the jailer 
of Pike county. 
Given under my hand, as clerk of said court, this 10th day of 


April, 1883. 
R. M. FENELL, Clerk, 
28 By T. F. RATLIFF, D. C. 


Not found in Pike county this 27th day of August, 1883. 
JOE RAMEY, S. P. C. 


Pike Circuit Court. Sept. Term, 1833. 
COMMONWEALTH vs. ANDERSON HATFIELD and Others. 


Murder. 
Alias B. W. & continued. 
Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman in this State: 
You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn 
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Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk's 
son), Thomas Chambers, Lark Varney (H.’s son), Andy Varney (H.’s 
son), Daniel Whitt, Sam: Mayhorn, Alexander Messer, John Whitt, 
Eliijah Mounts (Beech Creek) and bring them before the Pike cir- 
cuit court to answer an indictment in that court against them for 
murder; or, if the court be adjourned for that term, that you deliver 
them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 6th day of Oct., 


1883. 
R. M. FENELL, 
Clerk P. C. C. 
Not found in this county Feb’y 19th, 1884.. 
29 SAM. DANIELS, 8. P. C. 


Pike Circuit Court. March Term, 1884. 
COMMONWEALTH vs. ANDERSON HATFIELD & Others. 
Murder. 


Alias bench warrants & continued. 
Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Kentucky: 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 

Hatfield, C. Carpenter, Joseph Murphy, Doe. Mayhorn, Plyant May- 

horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 

(Kirk’s son), Thomas Chambers, Lark Varney and Andy Varney 

Henry’- sons), Daniel Whitt, Samuel Mayhorn, Alex. Messer, John 

Whitt, Elijah Mounts (Beech Creek) and bring them before the Pike 

criminal court to answer an indictment in that court against them 

for willful murder; or, if,the court be adjourned for that term, that 
you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 22nd day of 


M’ch, 1884. 
R. M. FINELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in this county this May the Ist, 1884. 
S. RB. DANIELS, S. P. C., 
By J. M. FERGUSON, D.S. 
30 Pike Criminal Court. May Term, 1884. 
CoMMONWEALTH vs. ANDERSON Hatrienp & Others. 


Murder. 
Alias B. W. & cont. 
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Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman in this State: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Capt. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (H.’s son), Andy 
Varney (H.’s son), Daniel Whitt, Sam. Mayhorn, Alexander Messer, 
John Whitt, Elijah Mounts (Beech Creek) and bring them before 
the Pike criminal court to answer an indictment in that court 
against them for willful murder; or, if the court be adjourned for 
that term, that you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 3rd day of June, 


1884. 
R. M. FENELL, 
, Clerk 8. P. C. 
Not found in Pike county Aug. 19th, 1884. : 
W. O. B: RATLIFF, S. P. C, 
By 8S. R. DANIELS, D. 8. 


31 Pike Criminal Court. August Term, 1884. 
COMMONWEALTH vs. ANDERSON Hatrietp & Others. 
Murder. 


Alias bench warrant & continued. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of this State: 


You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. agg ore Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk MeCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’s son), 
Andy Varney (Henderson’- son), Daniel Whitt, Sam. Mayhorn, 
Alexander Messer, John Whitt, Elijah Mounts (Beech Creek) and 
bring them before the Pike criminal court to answer an indictment 
in that court against them for willful murder; or, if the court be 
adjourned for that term, that you deliver them to the jailer of Pike 
county. 

Given under my hand, as clerk of said court, this 20th day of 


Sept., 1884. 
R. M. FINELL, 
Clerk P. C. C. 


Not found in this county Feb’y 18tb, 1885. 
 W. O. B. RATLIFF, S. P. C, 
By S. R. DANIELS, D. S. 
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Pike Criminal Court. Feb’y Term, 1885. 
32 CoMMONWEALTH vs. ANDERSON HATFIELD & Others. 


Murder. 


Alias bench warrant & continued. 


_ Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of this State: 

You are commanded to forthwith arrest Anderson Hatfield, John- 
sor Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. 
Carpenter, Joseph Murph, Doc. Mayhorn, Plyant Mayhorn, Selkirk 
McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas 
Chambers, Lark Varney (Henderson’- son), Andy Varney (Hender- 
son-’ son), Daniel Whitt, Samuel Mayhorn, Alexander Messer, John 
Whitt, Elija Mounts (Beech Creek) and bring the- before the Pike 
criminal court to answer an indictment in that court against them 
for murder; or, if the court be adjourned for that term, that you 
deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 18th day of 


M’ch, 1885. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Aug. 24th, 1885. 
3B. HATFIELD, S. P. C. 


Pike Criminal Court. August Term, 1885. 
33 COMMONWEALTH vs. ANDERSON HATFIELD & Others. 
| Murder. 


Alias bench warrant & continued. 


Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky : 


You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alexander Messer, John Whitt, Elija Mounts (Beech Creek) and 
bring them before the Pike criminal court to answer an indictment 
in that court against them for murder; or, if the court be adjourned 
for that term, that you deliver them to the jailer of Pike county. 
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Given under my hand, as clerk of said court, this 18th day of 


September, 1885. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Feb’y 19th, 1886. 
B. HATFIELD, 8S. P. C. 


Pike Criminal Court. Feb’y Term, 1886. 
34 COMMONWEALTH vs. ANDERSON HAtTriELpD & Others. 


Alias bench warrant & continued. 


Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky: 
You are commanded forthwith to arrest Anderson Hatfield, John- 

son Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. 

Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 

McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 

Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 

(Henderson’- son), Daniel Whitt, Samuel Mayhorn, Alexander 

Mercer, John Whitt, and Elija Mounts (Beech Creek) and bring 

them before the Pike criminal court to answer an indictment 

against them for murder; or, if the court be adjourned for that term, 
that you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 30th day of 


M’ch, 1886. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


The def’ts not found in Pike county this Aug. the 23rd, 1886. 
B. HATFIELD, S. P. C. 


Pike Criminal Court. Aug.'Term, 1886. 
35 COMMONWEALTH vs. ANDERSON HatrieLp & Others. 
Alias bench warrant & continued. 


Commonwealth of Kentucky to any sheriff, constable, coroner, justice, 
marshal, or policeman of the Commonwealth of Kentucky: 
You are hereby commanded to arrest Anderson Hatfield, Johnson 
Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. Car- 
enter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 
McCoy, Albert McCov (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas 
Chambers, Lark Varney (H.’- son), Andy Varney (H.’- son), Daniel 
Whitt, Samuel Mayhorn, Alex. Musser, John Whitt, Elija Mounts 
(Beech Creek) and bring them before the Pike criminal court to an- 
swer an indictment in that court against them for murder; or, if the 
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court be adjourned for that term, that you deliver them to the jailer 
of Pike county. | ; 
Given under my hand, as clerk of said court, this 8th day of Nov., 


1886. 
G. W. PINSON, Clerk. 


Not found in Pike county. 
B. HATFIELD, 8. P. C. 


Pike Criminal Court. Feb’y Term, 1887. we 
COMMONWEALTH vs. ANDERSON HATFIELD & Others. 


Alias bench warrant & continued. 


Pike Criminal Court. 


36 The Commonwealth of Kentucky to any sheriff, constable, 
coroner, justice, marshal, or policeman of the Common- 
wealth of Kentucky: 
You are hereby commanded to arrest Anderson Hatfield, Johnson 
Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. Car- 
enter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 
eCoy, Albert McCoy, L. D. McCoy, Thomas Chambers, Lark Var- me 
ney, Andy Varney, Daniel Whitt, Samuel Mayhorn, Alex. Musser, 
John Whitt, and Elijah Mounts (Beech Creek) and bring them before 
the Pike criminal court to answer an indictment in that court against 
them for murder; or, if the court be adjourned for that term, that | 
you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 5th day of May, 


1887. 
G. W. PINSON, Clerk. 


Not found in Pike county this Aug. 22nd, 1887. 
B. HATFIELD, S. P. C., 
By F. PHILIPPS, D. 8. 


Pike Criminal Court. Aug. Term, 1887. 
COMMONWEALTH vs. ANDERSON Hartrietp & Others. 


Alias bench warrant & continued. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable’ 
37 coroner, justice, marshal, or policeman of the Common- 
' wealth of Kentucky : 

You are hereby commanded to arrest Anderson Hatfield, John- 
son Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hattield, C. 
Carpenter, Joseph Murphy, Doc. Mayhorn, Playant Mayhorn, Sel- 
kirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’s son), Andy Varney 


: 
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(Henderson’s son), Daniel Whitt, Samuel Mayhorn, Alexander 
Mercer, John Whitt, and Elijah Mounts (Beech Creek) and bring 
them before the Pike criminal court to answer an indictment in that 
court against them for willful murder; or, if the court be adjourned 
for that term, that you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 12th day of De- 


cember, 1887. 
G. W. PINSON, Clerk. 


Executed the within warrant upon Selkirk McCoy by arresting 
him and delivering him, together with a copy of this B. warrant, to 
the jailer of Pike county this the 12th day of Dec., 1887. 

B. H. HATFIELD, S. P. C., 
By J. S. CLINE, D. 8. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, coroner, constable, 
justice, marshal, or policeman of the Commonwealth of Kentucky : 


38 You are hereby commanded forthwith to arrest Anderson 
Hatfield, Johnson Hatfield, Cap. 4atfield, Valentine Hat- 
field, Elias Hatfield, C. Carpenter, Joseph Murphy, Doe. Mayhorn, 
Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. 
McCoy (Kirk’s son), Thomas Chambers, Lark Varney (Henderson’s 
son), Andy Varney (Henderson’s son), Daniel Whitt, Samuel May- 
horn, Alexander Merser, John Whitt, and Elijah Mounts (Beech 
Creek) and bring them before the Pike criminal court to answer an 
indictment in that court against them for murder ; or, if the court be 
adjourned for that term, that you deliver them to the jailer of Pike 
county. 
Given under my hand, as clerk of said court, this 5th dav of De- 


cember, 1887. 
G. W. PINSON, Clerk. 


Executed this warrant on Doc. Mayhorn, Plyant Mayhorn, Sam. 
Mayhorn, Valentine Hatfield, L. D. McCoy (Kirk’s son), and Andy 
Varney by arresting each of them and delivering them, together 
with copies of the bench warrents, to the jailer of Pike Co. Jan’y 


12th, 1888. : 
B. H. HATFIELD, S. P. C., 
By C. T. YOST, D. 8. 


. Srate or KENTUCKY, \ ate 
County of Pike, : 


I, G. W. Pinson, clerk of the criminal and circuit courts of 

39 Pike county, in the State of Kentucky, do hereby certify that 
the foregoing and annexed 20 pages contain a full, true, and 
complete transcript of the records and proceedings of the said Pike 
criminal court in the case therein named, wherein the Common- 
wealth of Kentucky is plaintiff and Anderson Hatfield, Johnson 
Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. Car. 
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nter, Joseph Murphy, Plyant Mayhorn, Selkirk McCoy, Alber- 
MeCoy (Kirk's son), L. D. McCoy (Kirk’s son), Thomas Chambers, 
Lark Varney (Henderson’- son), Andy Varney (Henderson’- son), 
Daniel Whitt, Sam’! Mayhorn, Alexander Merser, John Whitt, and 
Elijah Mounts (Beech Creek), defendants, as fully and completely as 
the same appears to me among the records and proceedings now on 
file and remaining in my office. 

Given under my hand and seal of said court this 15th day of Feb- 
ruary, 1888. 


[L. s.] G. W. PINSON, 
Clerk Pike Oircuit & Criminal Courts. 
STATE OF oe sof 
County of . ee 


I, John M. Rice, judge of the criminal court for the 16th judicial 
district of the State of Kentucky and as such sole judge of the 
40 Pike criminal court, one of the courts comprising and em- 
braced within said criminal courts for the 16th judicial dis- 
trict aforesaid, do hereby certify that G. W. Pinson, whose genuine 
signature appears to the foregoing certificate, is and was, at the time 
of signing same, clerk of said Pike criminal court, in said State, duly 
elected and qualified, and that all of his official acts as such are enti- 
tled to full faith and credit, and that his attestation is in due form 
of law and by the proper officer. 
Given under my hand this 15th day of February, 1888. 
JOHN M. RICE, 
Judge of the Oriminal Court, 16th Judicial Dist. of Ky. 


STATE OF KENTUCKY, t 
County of Pike, 


I, G. W. Pinson, clerk of the circuit and criminal courts for Pike 
county, in the State of Kentucky, do certify that John M. Rice, whose 
genuine signature appears to the foregoing certificate, is and was, at 
the time of signing same, judge of the criminal court for the 16th 
judicial district of Kentucky. and as such sole judge of the said Pike 
criminal court, one of the courts embraced within and comprising 

a part of said criminal court for said 16th judicial district of 
41 Kentucky, duly elected, commissioned, and qualified ; that 

all of his official acts as such are entitled to full faith and 
credit, and that his attestation is in due form of law and by the 
proper officer. 

Given under my hand and seal of said Pike circuit and criminal 
courts this 15th day of February, 1888. 

[L. s.] G. W. PINSON, 
Clerk Pike Circuit & Oriminal Courts. 


Exhibit “ D,” above referred to, is as follows: 
Pike Circuit Court. 


At a circuit court commenced and held for Pike county, at the 
court-house, in the town of Pikeville, on Monday, September 4th, 


_— 
i 
i eet 


' 
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1882—present, G. N. Brown, judge—the sheriff returned the names 
of the following grand jurors, to wit: Jeremiah Osborn, Isaac Rob- 
inson, Richard Staten, om Blackburn, H. M. Dougherty, James 
H. Scott, J. D. Maynard, Eph. Moore, John Charles, Wm. A. Justice, 
George J. Courtney, H. Williamson, and Jack Mullins; and H. Wil- 
liamson, on his motion, is relieved, and the sheriff summoned W. 
QO. B. Ratliff as grand juror to fill said vaceney, who took the oath 
as required by law. 

Ordered, That W. O. B. Ratliff be appointed foreman of the grand 
jury for the present term. 


42 The grand jury returned the following indictment-, which 
are ordered to be filed, to wit: 


Pike Circuit Court. Sept. Term, 1882. 


COMMONWEALTH 
v8. 

ANDERSON HATFIELD, Jonnson Hatriecp, Cap. HATFIELD, V ALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thomas Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son), Daniel Whitt, 
Samuel Mayhorn, Alex. Merser, John Whitt, Elijah Mounts (Beech 


Creek). 
Murder. 
Bench warrant awarded. 


Pike Circuit Court. 


THE COMMONWEALTH OF KENTUCKY 
against 

ANDERSON HATFIELD, JOHNSON HATFIELD, Cap. HATFIELD, V ALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doce. 
Mayhorn, Plyant Mayhorn, Selkirk McC oy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thomas Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son), Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, Elijah Mounts (Beech 
Creek). 

Indictment. 


43 The grand jury of Pike county, in the name and by the 

authority of the Commonwealth of Kentucky, accuse Ander- 
son Hatfield, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, 
Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant 
Mayhorn, Selkirk McCoy, Albert McCoy, L. D. McCoy, Thomas 
Chambers, Lark Varney, Andy Varney, Daniel Whitt, Samuel 
Mayhorn, ‘Alex. Messer, . ohn Whitt, and Elijah Mounts of the crime 
of wil! ful murder, committed as follows : The said defendants, as 
hereinbefore named, on the 19th day of August, 1882, in the county 
and circuit aforesaid, did willfully, feloniously, and of their malice 
aforethought kill, slay, and murder Randolph McCoy by shooting 
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him with a gun or pistol loaded with powder and ball, the precise 
weapon, whether gun or pistol,as unknown to the grand jurors, 
and from which shooting he, the said Randolph McCoy, then then 
immediately died, and to commit which murder the aforesaid de- 
fendants did conspire together. Each of the aforesaid defendants, as 
hereinbefore named, was presented at the commission of the said 

murder and did willfully, feloniously, and of their malice 
44 aforethought did abet, councel, and advise in the commis- 

sion of the said murder of the said Randolph McCoy and 
hereinbefore described: To commit said murder the aforesaid de- 
fendants did conspire together,against the peace and dignity of the 
Commonwealth of Kentucky. 

S. G. KINNER, 


Commonwealth Attorney. 


A true bill. 
W. O. B. RATLIFF, Foreman. 


Filed Sept. 14th, 1882. 
R. M. FERRELL, C. P. C. ¢ 


Jacob Pucket, Mathen Hatfield, Anderson Hatfield (Geo.’s son), 
Richard Hatfield, James McClure, Talbert Hatfield, Lewis Farley, 
Joseph Hatfield, Samuel McCoy, A. M. Hatfield, James Francisco, 
John C. Francis, Andrew T. Ferrell, Sam’! Simkins, Harriett Sim- 
kins, Uriah McCoy (Punis’ son), George Sprouse, Floyd Hatfield, 
Mount Stafford, Scott Allen, Sarah McCoy. 


The grand jury reported the following indictments, which are 
ordered to be filed : | 


Pike Circuit Court. Sept. Term, 1882. 


COMMONWEALTH 
vs. 

45 ANDERSON HATFIELD, JoHNSON HatTFIELp, Cap. HATFIELD, 
Valentine Hatfield, Elias Hatfield, C. Carpenter, Joseph 
Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert 
McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas Chambers, 
Lark Varney (Henderson’- son), Andy Varney (Henderson’- son), 
Daniel Whitt, Samuel Mayhorn, Alex. Messer, John Whitt, Elijah 

Mounts (Beech Creek). 


Murder. 
Bench warrant awarded. 


Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, justice, cor- 
oner, marshal, or policeman of the Commonwealth of Kentucky : 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 

field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 


-—_—— 


~~ 
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Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy, (Kirk’s 
son), Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts 
and bring them before the Pike circuit court to answer an indict- 
ment in that court against them for murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 
county. 

Given under my hand, as clerk of said court, this 18th day of Sept., 


1882. 
R. M. FERRELL, Clerk. 


46 Not found in this county Feb’y the 19th, 1883. 
J. M. FERGUSON, S. P. C. 


Pike Circuit Court. M’ch Term, 1883. 
Com’LTH vs. ANDERSON Hatrietp & Others. 


Murder. 


Alias bench warrant & continued. 


Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky: 


You are hereby commanded forthwith to arrest Anderson Hatfield, 
Johnson Hatfield, —— Hatfield, Valentine Hatfield, Elias Hatfield, 
C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Sel- 
kirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts 
and bring them before the Pike circuit court to answer an indict- 
ment in that court against them for murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 
county. 

Given under my hand, as clerk of said court, this 10th day of 


April, 1883. 
R. M. FERRELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county this 27th day of August, 1883. 
47 JOE RANNY,S. P. C. 


Pike Circuit Court. Sept. Term, 1883. 
Com’LTH vs. ANDERSON Hatrietp & Others. 
Murder. 


Alias bench warrant & continued. 


cnt 


se oe eer 
A Sol os ok a ee aa 


—— 
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Pike Circuit Court. 


' 

| Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman in this State: 

| You are hereby commanded forthwith to arrest Anderson Hat- | 

| field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias ~ 

| Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 

| horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 

| (Kirk’s son), Thomas Chambers, Lark Varney, Andy Varney, Dan- 

/ iel Whitt, Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah > 

| Mounts and bring them before the Pike criminal court to answer 

an indictment in that court against them for murder; or, if the court 

be adjourned for that term, that you deliver them to the jailer of 


Pike county. 
Given under my hand, as clerk of said —, this 6th day of Oct., 
1883. 
R. M. FERRELL, 
Clerk P. C. C. 


OR MESS go eee °- 


Not found in this county Feb’y the 19th, 1884. 
SAM. DANIELS, S. P. C. 


DO. 


Pike Criminal Court. M’ch Term, 1884. c 
48 Com’LrH vs. ANDERSON Hatrrietp & Others. 
Murder. 


Seemann ame 
ety 


iinienbes— 
te eee enatcaenae, 


Se anna 


Alias bench warrant & continued. 
Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky: 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 

Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 

horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 

(Kirk’s son), Thomas Chambers, Lark Varney and Andy Varney 

(Henry’s sons), Daniel Whitt, Samuel Mayhorn, Alex. Messer, John 

Whitt, and Elijah Mounts and bring them before the Pike criminal 

court to answer an indictment in that court against them for mur- 

der; or, ifthe court be adjourned for that term, that you deliver them Le, 


to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 22nd day of 


M’ch, 1884. 
| R. M. FERRELL, Clerk, 
| By T. F. RATLIFF, D. C. 


eR ate 


rt teoncrer-eaiomes 


Not found in this county May Ist, 1884. 
: S. R. DANIELS, S. P. C.,, 


By J. M. FERGUSON, D. 8. 
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Pike Criminal Court. May Term, 1884. 
49 Com’LTH vs. ANDERSON HATFIELD & Others. 
Murder. 


Alias bench warrant & continued. 


Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, justice, 
marshal, or policeman in this State: 


You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s 
son), Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts 
and bring them before the Pike criminal court to answer an indict- 
ment in that court against them for willful murder; or, if the court 
be adjourned for that term, that you deliver them to the jailer of 
Pike county. 

Given under my hand, as clerk of said court, this the 3rd day of 


June, 1884. 
R. M. FERRELL, 
Clerk P. C. C. 
Not found in Pike county Aug. 19th, 1884. 
W. O. B. RATLIFF, 8. P. C, 
By S. R. DANIELS, D. 8. 


Pike Criminal Court. Aug. Term, 1884. 
Com’LTH vs. ANDERSON Hatrigeip & Others. 
Murder. 
50 Alias bench warrant & continued. 


Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, justice, 
marshal, or policeman in this State: 


You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph at Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s 
son), Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts 
and bring them before the Pike criminal court to answer an indict- 
ment in that court against them for murder; or, if the court be 
adjourned for that term, that you deliver them to the jailer of Pike 
county. 


4—1411 
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Given under my hand, as clerk of said court, this 20th day of 


Sept., 1884. 
R. M. FERRELL, 
: Clerk P. C. C. 
Not found in this county Feb’y 18th, 1885. 
W. O. B. RATLIFF, S. P. C., 
By 8S. R. DANIELS, D. 8S. 


Pike Criminal Court. Feb’y Term, 1885. 
Com’LTH vs. ANDERSON HATFIELD & Others. 
Murder. 


Alias bench warrant & continued. 


51 Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, coroner, constable, jus- 
tice, marshal, or policeman in this State: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy (Kirk’s 
son), Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah Mounts, 
and bring them before the Pike criminal court to answer an indict- 
ment in that court against them for murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 

? 


county. ! 
Given under my hand, as clerk of said court, this 18th day of 


March, 1885. 
R. M. FERRELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Aug. 24th, 1885. 
B. HATFIELD, S. P. C. 


Pike Criminal Court. Aug. Term, 1885. 
Com’LTH vs. ANDERSON HATFIELD & Others. 


Alias bench warrant & continued. 


Pike Criminal Court. 


52 Commonwealth of Kentucky to any sheriff, constable, coro- 
ner, justice, marshal, or policeman in this State : 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s 
son), Thomas Chambers, Lark Varney, Andy Varney, Daniel Whitt, 
and Elijah Mounts and bring them before the Pike criminal court 
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to answer an indictment in that court against them for murder; or, 
if the court be adjourned for that term, that you deliver them to the 


jailer of Pike county. 
Given under my hand, as clerk of said court, this 18th day of 


Sept., 1885. 
R. M. FERRELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Feb’y 19th, 1886. | 
B. HATFIELD, S. P. €. 


Pike Criminal Court. Feb’y Term, 1886. 
COMMONWEALTH vs. ANDERSON Hatrietp & Others. 
Murder. 
Alias bench warrant & continued. 
Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, 
53 - Justice, marshal, or policeman of the Commonwealth of 
Kentucky: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 
(Henderson’- son), Daniel Whitt, Samuel Mayhorn, Alex. Messer, 
John Whitt, and Elijah Mounts (Beech Creek) and bring them before 
the Pike criminal court to answer an indictment in that court against 
them for murder; or, if the court be adjourned for that term, that 
you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 30th day of 


M’ch, 1886. 
R. M. FERRELL, Clerk, 
By T. F. RATLIFF, D. C. 


The def’ts not found in Pike county this Aug. the 23rd, 1886. 
B. HATFIELD, S. P. C. 
Pike Criminal Court. Arg. Term, 1886. 
COMMONWEALTH vs. ANDERSON HATFIELD & Others. 
Murder. 
Alias bench warrant & continued. 


Pike Criminal Court. 
54 Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of 
Kentucky : 
You are hereby commanded forthwith to arrest Anderson Hat- 
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field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy, L. D. McCoy, Thomas Chambers, 
Lark Varney, Andy Varney, Daniel Whitt, Samuel Mayhorn, Alex. 
Merser, John Whitt, and Elijah Mounts and bring them before the 
Pike ‘criminal court to answer an indictment in that court against 
them for murder; or, if the court be adjourned for that term, that 
you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 8th day of 


Nov., 1886. 
G. W. PINSON, Clerk. 


Not found in Pike county. 
B. HATFIELD, S. P. C._ 


Pike Criminal Court. Feb’y Term, 1887. 
COMMONWEALTH vs. ANDERSON HATFIELD & Others. 
Murder. 


‘Alias bench warrant & continued. | 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Ken- 
tucky : 

55 You are hereby commanded forthwith to arrest Anderson 
Hatfield, Johnson Hattield, Cap. Hatfield, Valentine Hatfield, 

Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant 
Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alex. Messer, John Whitt, and Elijah Mounts (Beech Creek) and 
bring them before the Pike criminal court to answer an indict- 
ment in that court against them for murder; or, if the court be 
adjourned for that term, that you deliver them to the jailer of Pike 


county this 5th day of May, 1887. 
G. W. PINSON, Clerk. 


Not found in Pike county this Aug. 22nd, J887. 
B. HATFIELD, S. P. C., 
By F. PHILIPS, D. C. 


Pike Criminal Court. Feb’y Term, 1887. 
COMMONWEALTH vs. ANDERSON HATFIELD & Others. 
Murder. 


Alias bench warrant & continued. 


a 
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Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal or policeman of the Commonwealth of Ken- 
tucky: 
56 You are hereby commanded forthwith to arrest Anderson 
Hatfield, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, 
Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant 
Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alex. Messer. John Whitt, and Elijah Mounts (Beech Creek) and 
bring them | ‘ore the Pike criminal court to answer an indictment 
in that court  ainst them for murder; or, if the court be adjourned 
for that term, that you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 5th of May, 


1887. 
G. W. PINSON, Clerk. 


Not found in Pike county this Aug. 22nd, 1887. 
B. HATFIELD, S. P. C, 
By F. PHILLIPS, D. S. 


Pike Criminal Court. Aug. Term, 1887. 
COMMONWEALTH vs. ANDERSON Hartrigeitp & Others. 
Murder. 


Alias bench warrant & continued. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of this State: 


57 You are hereby commanded forthwith to arrest Anderson 

| Hatfield, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, 
Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant 
Mayborn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alexander Messer, John Whitt, and Elijah Mounts (Beech Creek) 
and bring them before the Pike criminal court to answer an in- 
dictment in that court against them for murder; or, if the court be 
adjourned for that term, that you deliver them to the jailer of Pike 
county. 

Given under my hand, as clerk of said court, this 12th Dec., 1887. 

G. W. PINSON, Clerk. 


Executed the within B. warrant upon Selkirk McCoy by arresting 
him and delivering him, together with a copy of this B. warrant, to 
the jailer of Pike Co. this the 12th day of Dec., 1887. 

B. HATFIELD, S. P. C., 
By J. 8S. CLINE, D. 8. 
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Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Ken- 
tucky : 

You are hereby commanded forthwith to arrest Anderson 

58 Hatfield, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, 

Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, 

Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. 

McCoy (Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- 

son), Andy Varney (Henderson’- son), Daniel Whitt, Samuel May- 

horn, Alexander Merser, John Whitt, and Elijah Mounts (Beech 

Creek), and bring them before the Pike criminal court to answer 

an indictment in that court against them for murder; or, if the court 

be adjourned for that term, that you deliver them to the jailer of 


Pike county. 
Given under my hand, as clerk of said court, this 5th day of Dec., 


1687. 
G. W. PINSON, Clerk. 


Executed this warrant on Doc. Mayhorn, Plyant Mayhorn, Sam. 
Mayhorn, Valentine Hatfield, L. D. McCoy (Kirk’s son), and Andy 
Varney by arresting each of them and delivering each of them, 
with copies of the bench warrants, to the jailer of Pike Co. Jan’y 


12th, 1888. 
B. HATFIELD, 8. P. C, 
By C. T. YOST, D. 8. 


STATE OF KENTUCKY, } “m 
County of Pike, : 
—,G. W. Pinson, clerk of the circuit and criminal courts of 
59 Pike county, in the State of Kentucky, do hereby certify that 
the foregoing and annexed 22 pages contain a full, true, and 
complete transcript of the records aac proceedings of the said Pike 
circuit and criminal courts in the case therein named, wherein the 
Commonwealth of Kentucky is plaintiff and Anderson Hatfield, 
Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 
©. Carpenter, Joseph Murphy, Doc. Mayhorne, Plyant Mayhorne, 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 
(Henderson’- son), Daniel Whitt, Samuel Mayhorn, Alex. Messer, 
Jobn Whitt, Elijah Mounts (Beech Creek), defendants, as fully and 
completely as the same appears to me among the records and pro- 
ceedings now on file and remaining in my office. 
Given under my hand and seal of said Pike circuit and criminal 
courts this 15th day of Feb’y, 1888. 
[L. s.] G. W. PINSON, 
Clerk Pike Circuit & Oriminal Courts. 
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STATE OF ws toe goa ft: 
County of Boyd, 


I, John M. Rice, judge of the criminal court for the 16th judicial 
district of Kentucky and as such sole judge of the Pike crim- 
60 inal court, one of the courts comprising and embraced within 
said criminal courts for the 16th judicial district aforesaid, do 
hereby certify that G. W. Pinson, whose genuine signature appears 
to the foregoing certificate, is and was at the time of signing same 
clerk of said Pike criminal court, in the said State, duly elected and 
qualified, and that all of his official acts as such are entitled to full 
faith and credit, and that his attestation is in due form of law and 
by the proper officer. 
Given under my hand this 15th day of Feb’y, 1888. 
JOHN M. RICE, 
Judge Oriminal Court 16th Judicial District of Kentucky. 


STATE OF KENTUCKY, ats 
County of Pike, 


I, G. W. Pinson, clerk of the circuit and criminal courts of Pike 
county, in the State of Kentucky, do hereby certify that John M. 
Rice, whose genuine signature appears to the foregoing certificate, 
is and was at the time of signing same judge of the 16th judicial 
district of Kentucky and as such sole judge of the said Pike crim- 
inal court, one of the courts embraced within and comprising a part 

of said criminal court for said 16th judicial district of Ken- 
61 tucky, duly elected, commissioned, and qualified; that all of 

his official acts as such are entitled to full faith and credit, 
and that his attestation is in due form of law and by the proper 
officer. 

Given under my hand and the seal of said circuit and criminal 
courts this the 15th day of February, 1888. 

[L. s.] G. W. PINSON, 
Clerk Pike Circuit & Criminal Courts. 


Exhibit “ E,” above referred to, is as follows: 


Pike Circuit Court. Sept. Term, 1882. 


At a circuit court commenced and held for Pike county, at the 
court-house, in the town of Pikeville, on Monday, September the 
4th, 1882—present, G. N. Brown, judge—the sheriff returned the 
names of the following grand jurors, to wit: Jeremiah Osborn, Isaac 
Robinson, Love Childers, Wm. Thompson, G. M. D. Bevins, Richard 
Staten, Jacob Blackburn, H. M. Dougherty, James H. Scott, J. D. 
Maynerd, Eph. Moore, John Charles, Wm. A. Justice, George J. 
Courtney, H. Williamson, and Jack Mullens; and H. Williamson, 
on his motion, is reli-ved, and the sheriff summoned W. O. B. Rat- 
cliff as grand juror to fill said vacancy, who took the oath as re- 
quired by law. 

Ordered, That W. O. B. Ratcliff be appointed foreman of 
62 the grand jury for the present term. 


A a apt neemnttiee 
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The grand jury returned the following indictments, which are 
ordered to be filed, to wit: 


Pike Circuit Court. Sept. Term, 1882. 


COMMONWEALTH 
v8. 

AnpERSON HatTFrIeELp, Jonnson Hatrieip, Cap. HATFIELD, VALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thos. Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son), Daniel Whitt, 
Samuel Mayhorn, Alex. Messer, John Whitt, Elijah Mounts 
(Beech Creek). 

Murder. 


Bench warrants awarded. 
Indictment. 
Pike Circuit Court. 


THE COMMONWEALTH OF KENTUCKY 
against 

ANDERSON HATFIELD, JOHNSON HatTFIELpD, Cap. HATFIELD, VALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doc. 
Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert McCoy 
63 (Kirk’s son), L. D. MeCoy (Kirk’s son), Thomas Chambers, 
Lark Varney (Henderson’- son), Andy Varney (Hender- 
son’- son), Daniel Whitt, Samuel Mayhorn, Alex. Merser, John 

Whitt, Elijah Mounts (Beech Creek). 


The grand jury of Pike county, in the name and by the authority 
of the Commonwealth of Kentucky, accuse Anderson Hatfield, John- 
son Hatfield, Cap. Hatfield, Elias Hattield, C. Carpenter, Joseph Mur- 
phy, Doc. Mayhorn, Plyant Mayborn, Selkirk McCoy, Albert Mc- 
Coy, L. D. McCoy, Thomas Chambers, Lark Varney, Andy Varney, 
Daniel Whitt, Sam’! Mayhorn, Alex. Mercer, John Whitt, and Eli- 
jah Mounts of the crime of willful murder. 


Continued as follows: 


The said defendants, as hereinbefore named, on the 9th day of 
August, 1882, in the county and circuit aforesaid, did willfully, un- 
lawfully, feloneously, and of their malice aforethought kill, slay, and 
murder Talbert McCoy by shooting him with a gun or pistol loaded 

with powder and ball—the precise weapon, whether gun or 
64 pistol, is unknown to the grand jurors—and from which 

shooting he then and there immediately died, and to commit 
which murder the aforesaid defendants did conspire together; each 
of the defendants, as hereinbefore named, was present at the com- 
mission of said murder and did willfully, feloneously, and of their 
malice aforethought did abet, counsel, and advise in the commission 
of the said murder of the said Talbert McCoy, as hereinbefore de- 
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scribed. To commit said murder the aforesaid defendants did con- 
spire together, against the peace and dignity of the Commonwealth 


of Kentucky. g KINN 
. G. KINNER, 
Commonwealth Attorney. 


W. O. B. RATLIFF, Foreman. 
R. M. FERRELL, CP. CC. 


A true bill. 
Filed Sept. 14th, 1882. 


Commonweaith’s witnesses : 

Jacob Puckett, Mathew Hatfield, Anderson Hatfield (George’- scn), 
Richard Hatfield, James McCoy, Talbert Hatfield, Lewis Farley, 
Sarah McCoy, Joseph Hatfield, Samuel McCoy, A. M. Hatfield, James 
Francisco, Andrew T. Fenell, John C. Frances, Samuel Simpkins, 
Harriett Simpkins, Uriah McCoy (Punis’ son), George Sprouse, Floyd 

- Hatfield, Murt Stafford, Scott Allen. 
65 S. G. KINNER, 
Com’w'lth Att'y. 
Bench warrant issued Sept. 18th, 1882. 


The grand jury reported the following indictments, which is 
ordered to be filed : 


Pike Circuit Court. Sept. Term, 1882. 


COMMONWEALTH 
v8. 


ANDERSON HATFIELD, JOHNSON HatFrre_p, Cap. HATFIELD, VALEN- 
tine Hatfield, Elias Hatfield, C. Carpenter, Joseph Murphy, Doce. 
Mayhorn, Plyant Mayhorn, Selkirk McCoy, Albert McCoy (Kirk’s 
son), L. D. McCoy (Kirk’s son), Thomas Chambers, Lark Varney 
(Henderson’- son), Andy Varney (Henderson’- son), Daniel Whitt, 
Samuel Mayhorn, Alexander Messer, John Whitt, Elijah Mounts 
(Beech Creek). 


Murder. 


Bench warrant awarded. 


Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Ken- 
tucky : | 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 

Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant 
66 Mavhorn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. 
McCoy (Kirk’s son), Thomas Chambers, Lark Varney, Andy 

Varney, David Whitt, Samuel Mayhorn, Alexander Messer, John 

Whitt, and Elijah Mounts (Beech Creek) and bring them before the 

Pike circuit court to answer an indictment in that court against 

5—1411 
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them for murder; or, if the court be adjourned for that term, that 


you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 18th day of 


Sept., 1882. | 
R. M. FENELL, Clerk. 


Not found in this county Feb’y 19th, 1883. 
J. M. FERGUSON, 8. P. C. 


Pike Circuit Court. M’ch Term, 1883. 
CoMMONWEALTH vs. ANDERSON HATFIELD & Others. 


Alias bench warrant & continued. 
Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Kentucky : 
You are hereby commanded forthwith to arrest Anderson Hatfield, 

Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 

C. Carpenter, Joseph Murphy, Daniel Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 

67 (Kirk’s son), Thomas Chambers, Lark Varney, Andy Varney, 

Daniel Whitt, Samuel Mayhorn, Alex. Mercer, John Whitt, 

and Elijah Mounts (Beech Creek) and bring them before the Pike 

circuit court to answer an indictment in that court against them 

for willful murder; or, if the court be adjourned for that term, that 
you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 10th day of 


April, 1883. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county this 27th day of August, 1883. 
JOE RAMEY, S. P. C. 


Pike Circuit Court. Sept.. Term, 1883. 
CoMMONWEALTH vs. ANDERSON HATFIELD & Others. 


' Murder. 
Alias bench warrant & continued. 


Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, or policeman in this State: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 
68 (Kirk’s son), Thomas Chambers, Lark Varney (H.’s_ son), 
Andy Varney (H.’s son), Daniel Whitt, Samuel Mayhorn, 
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Alex. Merser, John Whitt, and Elijah Mounts (Beech Creek) and 
bring them before the Pike circuit court to answer an indictment in 
that court against them for murder; or, if the court be adjourned 
for that term, that you deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, the 6th day of Oct., 


1883. 
R. M. FENELL, 


Clerk P. C. C. 
Not found in this county Feb’y 19th, 1884. 
SAM. DANIELS, S. P. C. 


Pike Circuit Court. M’ch Term, 1884. 
Com’w’LTH vs. ANDERSON HATFIELD & Others. 


Murder. 
Alias bench warrant & continued. 


Pike Circuit Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky : 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 

field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 

Thomas Chambers, Lark Varney and Andy Varney (Henry’s 

69 sons), Daniel Whitt, Samuel Mayhorn, Alex. Messer, lobe 

Whitt, Elijah Mounts (Beech Creek), and bring them be- 

fore the Pike circuit court to answer an indictment in that court 

against them for willful murder; or, if the court be adjourned for 
that term, that you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 22nd day of 


M’ch, 1884. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D.C. 


Not found in this county this May Ist, 1884. 
S. R. DANIELS, S. P. C., 


By J. M. FERGUSON, D. 8S. 
Pike Criminal Court. May Term, 1884. 
Com’w’LTH vs. ANDERSON Hatrietp & Others. 
Murder. | 
Alias bench warrant & continued. 
Pike Circuit Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman in this State: 
You are hereby commanded forthwith to arrest Anderson Hat- 
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field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 

field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 

Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 

Thomas Chambers, Lark Varney (H.’s son), Andy Varney 

70 (H.’s son), Daniel Whitt, Samuel Mayhorn, Alexander Messer, 

Jobn Whitt, Elijah Mounts (Beech Creek) and bring them 

before the Pike criminal court to answer an indictment in that court 

against them for murder; or, if the court be adjourned for that term, 
that you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 3rd day of June, 


1884. 
R. M. FENELL, 
Clerk P. C. C. 


Not found in Pike county Aug. 19th, 1884. | 
W. O. B. RATLIFF, S. P. C, 


By S. R. DANIELS, D. C. 


Pike Criminal Court. Aug. Term, 1884. 
Com’w’LTH vs. ANDERSON Hatrretp & Others. 
Murder. 


Alias bench warrant & continued. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of this State: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 

(Henderson’- son), Daniel Whitt, Sam. Mayhorn, Alexander 
71 Messer, John Whitt, Elijah Mounts (Beech Creek) and bring 

them before the Pike criminal court to answer an indictment 
in that court against them for murder ; or, if the court be adjourned 
for that term, that you deliver them to the jailer of Pike county. 

‘Given under my hand, as clerk of said court, this 20th day of 


Sept., 1884. 
R. M. FENELL, 
Clerk P. C. C. 


Not found in this county Feb’y 18th, 1885. 
| W. O. B. RATLIFF, 8. P. C.,, 
By 8S. R. DANIELS, D. 8. 
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‘Pike Criminal Court. Feb’y Term, 1885. 
COMMONWEALTH vs. ANDERSON Harrietp & Others. 
Murder. 
Alias bench warrant & continued. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of this State: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Plyant Mahorn, Selkirk 
McCuy, Albert MeCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 

(Henderson’- son), Daniel Whitt, Samuel Mayhorn, Alexan- 
72 der Messer, John Whitt, and Elijah Mounts(Beech Creek) and 
bring them before the Pike criminal court to answer an in- 
dictment in that court against them for murder; or, if the court be 
adjourned for that time, that you deliver them to the jailer of Pike 


county. 
Given under my hand, as clerk of said court, this 18th day of 


March, 1885. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Aug. 24, 1885. 
b. HATFIELD, S. P. C. 


Pike Criminal Court. Aug. Term, 1885. 
Com’w’LTH vs. ANDERSON Hatrietp & Others. 
Murder. 
Alias bench warrant & continued. 
Pike Criminal Court. 


Commonwealth of Kentucky te any sheriff, constable, coroner, jus- 
tice, mars2al, or policeman ot this State : 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 

Alexander Messer, John Whitt, Elijah Mounts (Beech Creek) 
73 — and bring them before the Pike criminal court to answer an 
indictment in that court against them for murder; or, if the 
court be adjourned for that time, that you deliver them to the jailer 


of Pike county. 
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Given under my hand, as clerk of said court, this 18th day of Sep- 


tember, 1885. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


Not found in Pike county Feb’y 19th, 1886. 
B. HATFIELD, S. P. C. 


Pike Criminal Court. Feb’y Term, 1886. 
COMMONWEALTH vs. ANDERSON HatFiELD & Others. 
Murder. 
Alias bench warrant & continued. 
Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coroner, jus- 
tice, marshal, or policeman of the Commonwealth of Kentucky : 
You are hereby commanded forthwith to arrest Anderson Hat- 

field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 

Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 

- horne, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 

(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 

Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 

Alex. Messer, John Whitt, and Elijah Mounts (Beech Creek) 

74 and bring them before the Pike criminal court to answer an 

indictment in that court against them for murder; or, if the 

court be adjourned for that term, that you deliver them to the Jailer 
of Pike county. 

Given under my hand, as clerk of said court, this 30th day of 


March, 1886. 
R. M. FENELL, Clerk, 
By T. F. RATLIFF, D. C. 


The def’ts not found in Pike county this Aug. the 23rd, 1886. 
| B. HATFIELD, 8. P. C. 
Pike Criminal Court. Aug. Term, 1886. 
Com’w’LTH vs. ANDERSON HATFIELD & Others. 
Murder. 


- Alias bench warrants & continued. 


Pike Criminal Court. 


Commonwealth of Kentucky to any sheriff, constable, coronor, justice, 
marshal, or policeman of the Commonwealth of Kentucky : 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
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(Kirk’s son), Thomas Chambers, Lark Varney (H.’- son), Andy Var- 
ney (H.’- son), Daniel Whitt, Sam. Mayhorn, Alex. Messer, John 
Whitt, Elijah Mounts (Beech Creek) and bring them before 
75 the Pike criminal court to answer an indictment in that court 
against them for murder; or, if the court be adjourned for 

that term, that vou deliver them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 8th day of Nov., 


1886. 
G. W. PINSON, Clerk. 


Not fuund in Pike county. 
B. HATFIELD, 8. P. C. 


Pike Criminal Court. Feb’y Term, 1887. 
Com’w’LTH vs. ANDERSON HATFIELD & Others. 
Murder. 
Alias bench warrant & continued. 
Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Kentucky: 


You are hereby commanded to arrest Anderson Hatfield, Johnson 
Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. Car- 
enter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 
eCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas 
Chambers, Lark Varney (H.’s son), Andy Varney (H.’s son) Daniel 
Whitt, Samuel Mayhorn, Alex. Messer, John Whitt, and Elijah 
Mounts (Beech Creek) and bring them before the Pike criminal 
court to answer an indictment in that court against them for murder; 
or, if the court be adjourned for that term, that you deliver 

76 them to the jailer of Pike county. 
Given under my hand, as clerk of said court, this 5th day 


of May, 1887. 
G. W. PINSON, Clerk. 


Not found in Pike Co. this Aug. 22nd, 1887. 
B. HATFIELD, S. P. C. 
Pike Criminal Court. Aug. Term, 1887. 
Com’w’LTH vs. ANDERSON HatFie_p & Others. 
Murder. 
Alias bench warrant & continued. 
Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 
justice, marshal, or policeman of the Commonwealth of Kentucky : 


You are hereby commanded forthwith to arrest Anderson Hat- 
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field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias 
Hatfield, C. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant May- 
horn, Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. McCoy 
(Kirk’s son), Thomas Chambers, Lark Varney (Henderson’- son), 
Andy Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alexander Messer, John Whitt, and Elijah Mounts (Beech Creek) 
and bring them before the Pike criminal court to answer an indict- 
ment in that court against them for murder; or, if the court be ad- 
journed for that term, that you deliver them to the jailer of Pike 


county. 
Given under my hand, as clerk of said court, this 12th day of 


December, 1887. 
77 G. W. PINSON, Clerk. 


Executed the within warrant upon Selkirk McCoy by arresting 
him and delivering him, together with a copy of this B. warrant, to 


the jailer of Pike county this 12th Dec., 1887. 
b. HATFIELD, S. P. C, 


By J. S. CLINE, D. 8. 


Pike Criminal Court. 


The Commonwealth of Kentucky to any sheriff, constable, coroner, 

justice, marshal, or policeman of the Commonwealth of Kentucky: 

You are hereby commanded forthwith to arrest Anderson Hat- 
field, Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hat- 
field, ©. Carpenter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, | 
Selkirk McCoy, Albert McCoy (Kirk’s son), L. D. MeCov (Kirk’s son), 
Thomas Chambers, Lark Varney (Henderson’- son), Andy Varney 
(Henderson’- son), Daniel Whitt, Samuel Mayhorn, Alex. Messer, 
John Whitt, and Elijah Mounts (Beech Creek) and bring them 
before the Pike criminal court to answer an indictment against 
them for murder; or, if the court be adjourned for that term, that 
you deliver them to the jailer of Pike county. 

Given under my hand, as clerk of said court, this 5th day of De- 


cember, 1887. 
| G. W. PINSON, Clerk. 


78 Executed this warrant on Doc. Mayhorn, Plyant Mayhorn, 

Sam. Mayhorn, Valentine Hatfield, L. D. McCoy (Kirk’s son), 
and Andy Varney by arresting each of them and delivering them, 
together with copies of the bench warrant, to the jailer of Pike Co., 


Jan’y 12th, 1888. 
B. HATFIELD, S. P. C, 
By C. T. YOST, D.S. 


Executed this warrant by arresting Thomas Chambers and de- 
livering him, together with a copy of this bench warrant, to the 


jailer of Pike Co., Dec. 5th, 1887. 
B. HATFIELD, S. P. C., 
By C. T. YOST, D. 8. 
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STATE OF KENTUCKY, "? 
County of Pike, : 


I, G. W. Pinson, clerk of the circuit and criminal courts of Pike 
county, in the State of Kentucky, do hereby certify that the fore- 
going and annexed 20 pages contain a full, true, and complete tran- 
script of the records and proceedings of the said Pike circuit and 
criminal courts in the case therein named, wherein the Common- 
wealth of Kentucky is plaintiff and Anderson Hatfield, Johnson 
Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, C. Car- 
penter, Joseph Murphy, Doc. Mayhorn, Plyant Mayhorn, Selkirk 

McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), 
79 Thomas Chambers, Lark Varney (Henderson’- son), Andy 

Varney (Henderson’- son), Daniel Whitt, Samuel Mayhorn, 
Alex. Messer, John Whitt, Elijah Mounts (Beech Creek), defendants, 
as fully and completely as the same appears to me among the 
records and proceedings now on file and remaining in my office. 

Given under my hand and seal of said Pike circuit and criminal 
courts this 15th day of February, 1888. 

[L. s.] G. W. PINSON, 
Clerk Pike Circuit & Criminal Courts. 


STATE OF KENTUCKY, ass 
County of Boyd, 


I, John M. Rice, judge of the criminal court for the 16th judicial 
district of the State of Kentucky and, as such, sole judge of the Pike 
criminal court, one of the courts comprising and embraced within 
said criminal court for the 16th judicial district aforesaid, do hereby 
certify that G. W. Pinson, whose genuine signature appears to the 
foregoing certificate, is and was, at the time of signing same, clerk 
of said Pike criminal court, in said State, duly elected and qualified, 
and that all of his official acts as such are entitled to full faith and 
credit, and that his attestation is in due form of law and by the 

proper officer. 
80 Given under my hand this the 5th day of Feb’y, 1888. 
JOHN M. RICE, 
Judge Oriminal Court, 16th Judicial District of Kentucky. 


STATE OF of Pike yet: 
County of Pike, 

I, G. W. Pinson, clerk of the circuit and criminal courts for Pike 
county and the State of Kentucky, do hereby certify that John M. 
Rice, whose genuine signature appears to the foregoing certificate, is 
and was, at the time of signing same, judge of the criminal court for 
the 16th judicial district of Kentucky and, as such, sole judge of the 
said Pike criminal court, one of the courts embraced within and 
comprising a part of said criminal courts for said 16th judicial dis- 
trict of Kentucky, duly elected, commissioned, and qualified, and 
that all of his official acts as such are entitled to full faith and 
credit, and that his attestation is in due form of law and by the 
proper officer. 
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Given under my hand and the seal of the said Pike circuit and 


criminal courts this 15th day of February, 1888. 
G. W. PINSON, 


Clerk Pike Circuit & Criminal Courts. 


81 The response of the relator to the return to the respondent 
above referred to is as follows: 


In the United States District Court for the District of Kentucky. 


Plyant Mahon, being first duly sworn, on oath says that it is not 
true, as alleged in the return made by P.S. Cline, deputy Jailer of 
Pike county, in the State of Kentucky, to the writ of habeas corpus 
heretofore issued by the judge of said court for affiant and against 
said jailer upon the petition of affiant, that affiant was arrested by 
the sheriff of said Pike county on the 12th day of January, 1888, 
under and by virtue of the writs, copies of which are made parts of 
said return; and it is not true that affiant is in the custody and con- 
finement in the jail of said Pike county by the jailer thereof by 
‘virtue of the process aforesaid, but, on the contrary, affiant states the 
following to be facts with respect to his arrest and confinement afore- 
said: That on the 10th day of September, 1887, his excellency S. 
B. Buckner, Governor of the State of Kentucky, made a requisition 
upon his excellency E. W. Wilson, Governor of the State of West 
Virginia, for the surrender of your petitioner to answer a charge 

said to have been made against him in the county of Pike, 
82 in the State of Kentucky, for a murder alleged to have been 

committed therein some time in the year 1882, and alleged 
that your petitioner was a fugitive from the justice of said State of 
Kentucky. 

That the said keeper of said jail of said county prepared and 
one Frank Phillip made the affidavit required by law to accompany 
said requisition, and he, the said Frank Phillips, was made and desig- 
nated by his excellency the Governor of Kentucky aforesaid the 
agent of said State to receive your petitioner from the State of West 
Virginia; that said requisition was delivered to his exceilency the 
said Governor of West Virginia on the — day of September, 1887, 
and he directed the issuance of his warrant for your petitioner as 
therein demanded. 

. This fact was officially communicated to the said Frank Phillips, 
agent as aforesaid, on the 21st of November, 1887. Thereupon 
the said Phillips in his capacity as agent aforesaid, to wit, on the 13th 
day of December, 1887, declined to take the warrant aforesaid for 
the arrest and delivery of your petitioner to the authorities of Pike 
county, Kentucky, by reason of which said warrant was not issued, 

all of which facts were well known to the said Cline, the 
83 keeper of the jail of said Pike county, and all the other officers 
of said county. Nevertheless, on the 9th day of January, 
1888, the said Frank Phillips, in charge of and commanding an 
armed body of men (about tairty in number), all citizens and resi- 
dents of the State of Kentucky, with the knowledge of the said keeper 
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of said jail of Pike county, invaded the State of West Virginia, and 
without a warrant or any other process of law whatever, by force 
and arms, arrested affiant, but when asked by what authority he 
was arrested he, the said Phillips, claimed to your affiant that he 
was the agent of the State of Kentucky and had authority from the 
Goveruor of West Virginia to make said arrest. Being unable to 
resist, affiant was conveyed, by force and arms as aforesaid, by the 
said Phillips and his said band of armed men out the State of West 
Virginia and to the jail of said Pike county, where he was confined 
by the said keeper of said jail. 

That afterwards, to wit, on the 12th day of January, 1888, and 
while affiant was so confined, a warrant of arrest was served upon 
him by one Charles Yost. 

Affiant further represents that his said arrest and confinement 
was not inade and being secured to have him answer to said charge 

of murder alleged to have been preferred against him as 
84 aforesaid and to serve the ends of public justice, but, on the 

contrary, your petitioner alleges that it is in pursuance of a 
combination and conspiracy between the said Phillips and the said 
Cline to extort money from your affiant ; that his excellency E. W. 
Wilson, Governor of the State of West Virginia, being informed of 
affiant’s illegal arrest and confinement aforesaid, on behalf of the 
State of West Virginia, on the Ist day of February, 1888, for the 
reasons hereinbefore stated, made his requisition upon his excel- 
lency S. B. Buckner, Governor of the State of Kentucky, demandin 
that affiant be released from said confinement, set at ion beamed 
and returned in safety to the State of West Virginia; that said 
requisition was presented to his excellency the said Governor of 
Kentucky, and on the 4th day of January, 1888, said demand was 
by him refused. Affiant further avers that he is not guilty of any 
homicide or other felony or of any crime or misdemeanor in said 
Pike county, in the State of Kentucky ; that he is entirely innocent 
of any charge or pretended charge that the said Frank Phillips, the 

said jailer, or other authority of the said county of Pike have 
85 made or may make against him. Aflfiant says that his said 

arrest and confinement is illegal and in violation of the Con- 
stitution and laws of the United States, in violation of his right as 
a citizen of the State of West Virginia—i. e., as guaranteed him by 
the Constitution of the United States—and in violation of the laws 
of the State of Kentucky. 

Wharefore affiant prays that judgment be made, entered, and 
executed by this honorable court, discharging and releasing him 
from said confinement and custody and safely returning him to 
and within the jurisdiction of the State of West Virginia. 


STATE OF ; \ sc 
, 


County of 
Taken, signed, and sworn to before me, , a notary public 
for said county, by , whose name is signed to the foregoing 


petition, this the — day of February, 1588. 


, 
. 


| 
| 
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* 

And on another day of said term of said court, to wit, on Mon- 
day, February 27th, 1888, came again the respondent. The relator 
was brought to the bar of the court in custody of the marshal. 

This court having heretofore ordered, upon the petition of John 

A. Sheppard, a habeas corpus to issue commanding the jailer 
86 of Pike county, Kentucky, to produce the body of Plyant 

Mahon with the cause of his detention, and said order having 
been subsequently amended so as to require said jailer to deliver the 
custody of said Mahon to the marshal of this district, and said Mahon 
having been brought into court under said writ and order, and said 
jailer having made his return stating the cause of the detention of 
said Mahon, it is now ordered, upon the motion of the counsel repre- 
senting said Sheppard and Mahon, that said Mahon have leave to 
respond to said return and that the hearing and all subsequent pro- 
ceedings under said writ of habeas corpus shall be in the name and 
under the style of Plyant Mahon. 

Came the respondent, by his attorneys, and filed his amended 
return herein without objection on the part of the relator. There- 
upon the relator, by his attorneys, moved the court for leave to with- 
draw his affidavit filed on the 25th instant, to which the respond- 
ents object, and the court being advised overrules said objection and 
sustains said motion to withdraw said affidavit, but the same shall 
not be withdrawn from the files of the case. Came again the relator, 
by his attorneys, and filed his response to the return and amended 

return of Abner Justice, jailer of Pike county, herein. 
87 The amended return above referred to is as follows: 


In the District Court of the United States for the District of Ken- 
tucky. 


In re Pryant Manon. 
On habeas corpus. 
Now, at this —, comes Abner Justice, jailer of Pike county, in the 


State of Kentucky, and, by leave of the court, amends his return to 
the writ of habeas corpus herein commanding him to produce the body 


of Plyant Mahon and the cause of his detention by him as jailer as 


aforesaid here in court; and in addition to the facts stated in said 
return, which are reaffirmed and certified as true, now says and cer- 
tifies to the court here that on the 10th day of September, 1887, his 
excellency S. B. Buckner, Governor of the State of Kentucky, made 
upon his excellency E. W. Wilson, Governor of the State of West 
Virginia, a requisition in writing, under the great seal of the Com- 
monwealth, as the manner is demanding of him, the said Governor 
of West Virginia, the arrest and rendition of him, the said Plyant 
Mahon, to the said State of Kentucky to answer to an indictment 
pending against him, the said.Plyant Mahon, in the criminal court 
of Pike county, in said State, for the crime of willful murder 
alleged to have been committed by him, the said Mahon, in said 
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county, he, the said Mahon, being a fugitive from the justice 
88 of said State, and, as was alleged, taking ‘refuge in the said 
State of West Virginia, which said requisition was accom- 
panied by a copy of the indictment therein referred to, which was 
certified by the said Governor of Kentucky to be authentic, and at 
the same time appointed one Frank Phillips as the agent of the said 
State of Kentuckyto receive and bring to the said State of Ken- 
tucky the said Plyant Mahon, as provided by law in such cases ; 
that thereafter the said Governor of the State of West Vi irginia, to 
wit, on the 30th day of September, 1887, returned the said requisi- 
tion to the said Governor of the State of Kentucky informing him 
that an affidavit, as required by the statutes of the State of West 
Virginia, should accompany said requisition before the same could 
be complied with; that thereafter the said Governor of Kentucky, 
to wit, on the 13th day of October, 1887, returned the said requisi- 
tion to the said Governor of West Virginia accompanied by the affi- 
davit required; that thereafter, to wit, on or about the 12th of Jan- 
uary, 1888, Frank Phillips and others, with force and arms, violently 
seized him, the said Plyant Mahon, in the State of West Virginia, 
and brought him, against his will, into the county of Pike, in 
the State of Kentucky, where the three writs mentioned in 
89 the said jailer’s return, to which this is an amendment, 
copies of which are filed therewith as parts thereof, marked, 
respectively, 1, 2, & 3, were executed upon him by the sheriff of 
said Pike county, as herein stated; that at that time no warrant 
for the arrest of said Plvant Mahon had been issued or ordered 
to be issued and never had been issued or ordered to be issued 
by the said Governor of the State of West Virginia in compliance 
with said requisition, but that thereafter the said Governor of West 
Virginia informed the said Governor of Kentucky, by letter dated 
January 30th, 1888, that he, the said Governor of West Virginia, 
had declined to issue his warrant for the arrest of said Plyant Ma- 
hon, in compliance with the requisition made upon him, because, as 
he alleged, he had become satisfied, upon an investigation of the 
facts, that said Mahon was not guilty of the crime as charged against 
him in said indictment, and that thereafter, to wit, on the 1st day 
of February, 1888, said Governor of West Virginia made upon the 
said Governor of Kentucky a demand in writing, under the 
great seal of the State of West Virginia, for the release of said 
Mahon from the jail of said county of Pike and his safe conduct 
back into the said State of West Virginia, and that the said 
90 Governor of the State of Kentucky declined to comply there- 
with, upon the ground that said Mahon was in the custody 
and under the control of the judicial department of the Common- 
wealth, and that the question of the release of said Mahon upon the 
grounds alleged in the demand was one which the courts alone could 
determine, and that the adjudication thereof was not within the 
perview of his powers and duties as Governor ; all of which was re- 
spectfully communicated by him to the said Governor of West Vir- 
ginia in writing. He further says and certifies that he, the said 
jailer of Pike county, took no part whatever in the capture of said 
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Mahon, in the State of West Virginia, by Frank Phillips and those 
who were with him; that he was not present when it was done and 
neither advised, aided, abetted, requested, a-thorized, or commanded 
the said Phillips and those who was with him to make said capture, 
and that said Frank Phillips and those who aided him captured 
said Mahon in the State of West Virginia and brought him against 
his will into the State of Kentucky of their own wrong and without 
any warrant, authority, order, or command of the State of Kentucky, 
and without the knowledge, consent, aid, assistance, advice, 
91 counsel, or command of him, the said jailer. 
Given under my hand this 27th day of February, 1888. 
ABNER JUSTICE, 
Jailer of Pike County, Kentucky, 
By P. S. CLINE, 
Deputy Jailer of Pike County, Ky. 


The affidavit of the relator to the return and amended return of 
the respondent above referred to is as follows: 


In the United States District Court for the District of Kentucky. 


Your petitioner, Plyant Mahon, says that it is not true, as alleged in 
the return made by P. S. Cline,deputy jailer for Abner Justice, jailer 
of Pike county, in the State of Kentucky, to the writ of habeas corpus 
heretofore issued by the judge of said court for your petitioner and 
againstsaid jailer upon the petition heretofore filed by your petitioner 
in said court, your petitioner was arrested by the sheriff of said Pike 
county on the 12th day of January, 1888, and by virtue of the writs, 
copies of which are filed with and as part of the original return filed as 

aforesaid ; and itis not true that your petitioner isin the custody 

92 aud confined in the jail of Pike county by the jailer thereof 
by virtue of the processes aforesaid, but, on the contrary, your 
petitioner states the following to be the facts with respect to his ar- 
rest and confinement aforesaid: That on the 10th day of September, 
1887, his excellenecy 8S. Bb. Buckner, Governor of the State of Ken- 
tucky, made a requisitiorr upon his excellency E. W. Wilson, Gov- 
ernor of the State of West Virginia, for the surrender of your peti- 
tioner to answer a charge said to have been made against your peti- 
tioner in the county of Pike, in the State of Kentucky, for a murder 
alleged to have been committed therein some time in the year 1882, 
and alleging that your petitioner was a fugitive from the justice of 
said State; that one Frank Phillips was made and designated by 
his excellency the Governor of Kentucky aforesaid the agent of the 
State of Kentucky to receive your petitioner from the State of West 
Virginia,,and that said Phillips made the affidavit required by 
statute law of the State of West Virginia to accompany said requisi- 
tion; that said requisition was delivered to his excellency the Gov- 
ernor of West Virginia on the — day of September, 1887; that, 
pending the consideration of said requisition by his excellency the 
Governor of the State of West Virginia and the correspondence 

93 between him.and his excellency the Governor of the State of 
Kentucky concerning said requisition, on the 9th day of Jan- 
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uary, 1888, the said Frank Phillips, in charge of and commandin 
an armed body of men (about thirty in number), all citizens aaa 
residents of the State of Kentucky, with the knowledge of the said 
keeper of said Pike county jail, invaded the State of West Virginia, 
and, without a warrant from the Governor of the State of West Vir- 
ginia, he not having issued his warrant upon said requisition at 
any time or any other process of law whatever, by force and arms, 
arrested your petitioner, but when asked by what authority he was 
so arrested he, the said Phillips, claimed to your petitioner that he 
was the agent of the State of Kentucky under said requisition, and 
had authority from the Governor of West Virginia to make said ar- 
rest. Being unable to resist, your petitioner was conveyed, by force 
and arms aforesaid, by the said Phillips and his said band of armed 
men out of the State of West Virginia and into and in the jail 
aforesaid, Pike county, where he was confined by the said keeper 

of the said jail; that afterwards, to wit, on the 12th day of 
94 January, 1888, and while your petitioner was so confined, a 

warrant of arrest was served upon him by one Charles Yost. 

Petitioner further says that his excellency E. W. Wilson, Gov- 
ernor of the State of West Virginia, on the Ist day of February, 
1888, for the reasons hereinbefore stated, made his requisition upon his 
excellency S. B. Buckner, Governor of the State of Kentucky, de- 
manding that your petitioner be released from said confinement, set 
at large, conveyed, and returned in safety to the State of West Vir- 
ginia; that said requisition was preserited to his excellency the said 
Governor of Kentucky, and on the 4th day of February, 1888, said 
demand was by him refused. 

Your petitioner alleges that his said arrest and confinement was 
and is illegal and in violation of the Constitution of the United 
States and the laws made in pursuance thereof, in violation of the 
constitution of the State of West Virginia and the laws made in 
pursuance thereof, and in violation of the constitution of the State 

of Kentucky and the laws made in pursuance thereof. 
95 Petitioner further states that the changes made in this affi- 
davit from that heretofore filed by him have been made after 
further information and investigation, and that each and every 
allegation in the return and amended return aforesaid contrary or 
inconsistant with the statements herein contained is true. 

Wherefore, since your petitioner is remediless save in a court or 
judge thereof, in vacation, having proper cognisance of the matter, 
he prays that judgment be made, entered, and executed cischarging 
and panaiien him from said confinement and custody and safely 
returning him to an- within the jurisdiction of the State of West 
Virginia; and petitioner will ever pray, &c. 

PLYANT MAHORN. 


Subscribed and sworn to before me this 27th day of February, 


1888. 
SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C 
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96 And on another day of said term.of said court, to wit, on 

Tuesday, February 28th, A. D. 1888, came again the respond- 
ent, by J. Proctor Knott and P. W. Hardin, his counsel. The re- 
lator was brought to the bar of the court in custody of the marshal, 
having Eustace Gibson and J. H. St. Clair for his counsel. The 
parties, by their counsel, filed their written agreement herein. The 
evidence and agreements of counsel having been heard, thereupon 
the relator, by his counsel, Eustace Gibson and J. H. St. Clair, moved 
the court for judgment of discharge; to which the respondent, by 
his counsel, J. Proctor Knott and P. W. Hardin, objected. 

And the court, not being advised of said motion, takes time. The 
relator is remanded to the custody of the marshal until the further 
order of court. Written agreement above referred to is as follows : 

It is agreed by the parties that the facts stated in the amended 
return made by the jailer to the writ in the case of Andrew Varney, 
in so far as the same may not differ from the original return made 
by the jailer in this case, shall be taken and considered, as an 
amended return to the writ in this case, and also that the records 
and the evidence, written and parol, heard and considered in said 
case shall be taken and considered as heard in this case for the same 
purposes, and to have the same effect as in that case, this case being 
by consent of parties heard along with that. 


97 And on another day of said term of court, to wit, on Satur- 
day, March 3d, 1888: 

This day came the respondent, Abner Justice, by Proctor Knott, 
Esq., his counsel. The relator, Plyant Mahon, was brought to the 
bar of the court in custody of the marshal, having Eustace Gibson 
for his counsel. 

The court, now being fully advised of the motion of the relator 
for judgment of discharge, files a written finding of facts herein. It 
is therefore considered by the court that said motion be, and the 
same is hereby, overruled. 

The said relator being in the custody of A. J. Gross, United States 
marshal for this district, the said marshal is authorized — retain 
him in custody in the city of Louisville until he is delivered to re- 
spondent, the jailer of Pike Co., Ky.; and in the meantime the said 
marshal is authorized to commit him to the jail of Jefferson county 
for safe keeping. 

Thereupon the relator moved the court to set aside the findings 
and judgment herein, and the court, being advised, overruled said 
motion ; to which ruling and judgment of the court the relator ex- 
cepts. 

And it is further considered by the court that the respondent, 
Abner Justice, recover of the relator, Plyant Mahon, his costs in 
and about his defense of said writ herein expended. 

Thereupon the relator prays an appeal to the United States cir- 
cuit court for this circuit, which is granted. 

It is ordered that the clerk of this court do furnish a copy of this 
order to the —— herein. 

Came again the relator and tendered his bill of exceptions herein, 
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which is signed and sealed by the court and made a part of this 
record. 
On motion of relator it is ordered that the original papers 
98 filed herein be transmitted and certified to the circuit court 
for its inspection. 
The finding of facts above referred to is as follows: 


In the Matter of PLyANtT MAHON. 


Abner Justice, jailer of Pike county, having made his return to 
the writ of habeas corpus issued herein on the — day of February, 
1888, and Plyant Mahon having filed his response thereto and pro- 
duced evidence, the court — tiie following to be the facts as admitted 
by the parties or proven to the court’s satisfaction, namely : 

The petitioner Mahon, together with nineteen other persons, were, 
at the September —, 1882, of the circuit court of Pike county, Ky., 
indicted by the grand jury empanelled in and by the said court for 
wilful murder.alleged to have been committed by them in said 
county. Mahon was at the time and had always been and still isa 
citizen of West Virginia and a resident of Logan county, in said 
State. ; 

His excellency S. B. Buckner, Governor of the State of Kentucky, 
on the 10th day of September, 1887, made upon his excellency E. 
W. Wilson, Governor of the State of West Virginia, a requisition, 
under the seal of the Commonwealth, demanding of him, the Gov- 
ernor of West’ Virginia, the arrest and rendition of the said Plyant 
Mahon and the others in said indictment to the State of Kentucky 
to answer the same, claiming that the said Mahon and the others 
had fled as fugitives from justice from said State. Said requisition 
was accompanid by a copy of the indictment therein referred to, 
which was certified by the Governor of Kentucky to be authentic, 
in which requisition he appointed one Frank Phillips agent of the 
State of Kentucky to receive said Mahon and others and bring them 
to the State of Kentucky. This requisition was not acted upon by 

the Governor of West Virginia because, as he stated, of the 
99 want of an affidavit, in conformity with the laws of West Vir- 
inia. 

An affidavit was then made by Frank Phillips in compliance with 
said request, and on the 13th of October, 1887, was sent by his ex- 
cellency Governor Buckner to his excellency Governor Wilson. 
There was no further correspondence between the said Govern- 
ors in regard to said requisition until the 9th January, 1888. In 
the meantime the Honorable Henry 8S. Walker, secretary of state of 
West Virginia, by letter dated November 21st, 1887, wrote to P. A. 
Cline, who was deputy jailer of Pike county, in reply to a letter of 
inguiry from him, and notified him that the said requisition 
of the Governor of Kentucky would be honored except as to 
Elias Hatfield and Andy Varney, and that the warrants would 
be issued for their arrest upon the receipt of $54.00, his fees for 
issuing the same. The reason given for not issuing warrants for 
Elias Hatfield and Andrew Varney was because they were not guilty , 
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in the Governor’s opinion, from the evidence which had been .pre- 
sented to him. Subsequently, by letter dated D’c’r 13th, 1887, Frank 
Phillips, the person appointed as agent as aforesaid, wrote to his 
excellency Governor Wilson, enclosing $15.00 to pay fees of the 
secretary of the state and requesting he should issue his warrants 
for the arrest of Anderson Hatfield, Johnson Hatfield, Cap. Hatfield, 
Daniel White, and Andy McCoy, and that he send these warrants to 
him, Phillips, at Pikeville. 

In this letter he informed the Governor that he did not care for 
and did not intend to interrupt said Elias Hatfield and Andy 
Varney, and if they wanted any of the other persons mentioned in 
said requisition he would send for the warrants for their ar- 

rest. - 
100 Both Phillips and Cline lived in Pike county, Ky. This 
money ($15) was returned to Phillips and the order for the 
warrants countermanded by Governor Wilson because, as he states, 
from information subsequently obtained, he believed the requisition 
and expected warrant would be used, not to secure public justice, 
but to extort money from the accused. 

His excellency Governor Buckner, on the 9th January, 1887, wrote 
to his excellency Governor Wilson a letter of inquiry in regard to 
his action under the requisition. This letter of inquiry was replied 
to January 2ist, 1888, by Governor Wilson. (See copies of said let- 
ters of Walker, secretary of state; Phillips, Governor Buckner, & 
Governor Wilson, copies of which will be annexed hereto, marked 
1, 2, 3, 4.) | 

No warrants had been issued by the Governor of West Virginia 
for the arrest of any of the persons mentioned in said requisition 
on the 9th January or before or since that time. 

Frank Phillips, with twenty-five or thirty armed men, went from 
Kentucky across into West Virginia, and with force and arms ar- 
rested the petitioner, Plyant Mahon, Jan’y 9th, 1888, and against 
kis will and by force brought him tothe town of Pikeville, in the 
State of Kentucky,and on January 11th, 1888, placed him in the jail 
of Pike county, in said town, which was then in charge of Abner 
Justice, jailer of said county, and on the next day, Jan’y 12th, 1888, 
while thus confined in said jail, in said town, he was served with a 
bench warrant and arrested by the deputy sheriff of said county. 
The bench warrant under which he was arrested was issued from the 
clerk’s office of the criminal court of Pike county, which court then 
had jurisdiction to issue bench warrants and try the persons charged 
under the aforesaid indictments. When he was arrested Phillips 

was asked by Mahon by what authority he did so, and he 
101 said that he was State’s agent to arrest him and take him to * 

“ Pike,” and that he was authorized by the Governor of West 
Virginia to make the arrest. 

His excellency Governor Wilson did, under the seal of West Vir- 
ginia, demand of his excellency Governor Buckner the surrender 
and return to the State of West Virginia of the said Mahon and the 
others, who had been seized by force of arms and carried away to 
Pike county by said Phillips and others; which request was de- 
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clined by his excellency Governor Buckner on the 4th of February, 
1888. See copies of the requisition of Governor Wilson and the 
reply thereto of Governor Buckner, marked 5 & 6; and I also annex 
hereto as part of this finding copies of the requisition of Governor 
Buckner to Governor Wilson, dated September 10th, 1887, marked 
No. 8, with accompanying affidavit of Frank Phillips. 

I further certify that during the hearing of the issue made upon 
the return of the iiabeas corpus herein the relator offered as evidence 
telegram from Governor Wilson to Governor Buckner, Jan’y 26th, 
1888 ; letters from Governor Wilson to Governor Buckner, Jan’y 
26th, 1888; Governor Wilson to Governor Buckner, Jan’y 30th, 
1888, Nos. 9, 10, 11, 12,13, & 14, respectively ; Governor Buckner 
to Governor Wilson, letter dated Jan’y 30th, 1888, No. 15; Governor 
Wilson to Governor Buckner, dated Feb’y 13th, 1888, No. 16; affi- 
davits of Pinson, Auxier, & Hatfield, No-. 17, 18, & 19, respectively. 
Last three affidavits are the same referred to in letter of Governor 
Wilson to Governor Buckner, dated January 21st, 1888, as set forth 
in statement of facts. 

Letters above referred to, marked 1, 2, 3, & 4, are as follows: 


102 STaTeE OF West VIRGINIA, 
OFFICE OF SECRETARY OF STATE, 
CHARLESTON, Nov. 21st, 1887. 
P. A. Cline, Esq., Pikeville, Ky. 

Dear Sir: The requisition of his excellency the Governor of 
Kentucky for Anderson Hatfield and twenty others, jointly, has 
been honored as to all the parties named except Elias Hatfield and 
Andrew Varney ; these two parties have produced evidence before the 
Governor that shows beyond question that they were in nowise 
connected with the murder for which they are indicted along with 
the others in the said requisition. The warrants for the arrest of 
the 18 named in the requisition will be issued — receipt of $54.00, 
the fees, &c., therein due this office. 

Yours truly, HENRY 8S. WALKER, 
Secretary of State. 


pe &. 


Orrice OF Pery A. CLINE, ATTORNEY AND 
CoUNSELLOR AT LAw, OFFICE BACK OF 
Court-Housg, Prkevit_e, Ky., Dee. 13th, 1887. 
To his excellency Governor Wilson. 

Dear Str: Inclosed please find 15 dollars to pay fees due your 
office upon the issue of State warrants for the following-named 
partiys: War’t for Anderson Hatfield, Johnson Hatfield, Cap. fatfield, 
Daniel White, Albert McCoy (Kirk’s son). Please send warrants to 
this place to Frank Phillips, the agent appointed by the Governor 

of Kentucky. As to Elias Hatfield and Andy Varney, we 
103 do not care for; did not intend to intercept them. Some of 
the parteys is dead and some gone and left the country. The 
reason they all was named in the requisition was they were 
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all jointly indicted, and — just copied the indictment; so if we 
want any others of the parteys we will send for the warrants here- 


after. 
f Yours respectfully, FRANK PHILLIPS. 


EXECUTIVE DEPARTMENT, 
FRANKFORT, Jan’y 9th, 1888. 

Sir: On the 10th day of September, 1887, I issued a requisition, 
addressed to your excellency, requesting the rendition of Anderson — 
Hatfield & others, charged with murder in this State, and on the 
30th of the same month you returned said requisition, accompanied 
by a letter calling attention to the absence of the affidavits required 

by section 12, chapter 144, Otto, 1882, W. Va. 

On the 13th October last I returned to you said requisition, 
accompanied by the affidavit required by your State, and supposed 
that the necessary steps had been taken for the arrest of the offenders 
named, but I have been recently informed that such is not the case. 
In addition to the crimes for which these parties stood indicted at 
the time said requisition was issued, they have very recently per- 
pretrated other crimes, of the most atrocious character, in this State, 
near the scene of their former outrages, and should be brought to 
justice. Feeling assured that your excellency desires to co-operate 
in measures necessary to accomplish this end, I am induced to in- 
quire whether the requisition, accompanied by the additional 
affidavits required by your statutes, has been received and whether 
there now exists any obstacle to prevent the rendition of the crimi- 

nals referred to. 


104 I have the honor to be your most obedient servant, 
L. B. BUCKNER. 


To his excellency E. W. Wilson, Governor of West Virginia. 


ExrcuTIvE DEPARTMENT, 
CHARLESTON, Jan. 21st, 1888. 


Sir: On account of sickness in my family and necessary absence 
with the board of public works an unavoidable delay has occurred 
in answering vour communication of the 9th inst. Although the 
indictments of Anderson Hatfield and others were found more than 
five years before the application to either your excellency or your 
predecesssor for a requisition and the parties charged were continu- 
ously residing in the neighborhood of the alleged crime, and although 
the application for the requisition does not appear to be made or sup- 
ported by any official authority of the county, I directed the war- 
rants to issue, as soon as the affidavits required by the State was 
filed, against all the parties named, excepting Elias Hatfield and 
Andrew Varney. The many.affidavits and statements of reliable 
persons showing that these two men were miles away from the place. 
at the time of the killing of McCoy induced me to withhold for the 
present the warrant as to them, believing that when your excellency 
was made acquainted with the facts their rendition would not be 
demanded. 
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After the warrant was directed and prepared, as before men- 
tioned, reliable information was received from various persons (and 
amongst them F. D. Williams, who was appointed by your excel- 
lency in the matter of the requisition for EK. & L. Perdees) that the 
requisition and expected warrant were being used, not to secure the 

ends of public justice, but to extract money from the accused. 
105 I enclose copies of affidavits of G. W. Pinson, clerk of the 

criminal court of Pike county, Johnson Hatfield, and A. J. 
Auxier, an attorney of Pike county; also copy of letter of Frank 
Phillips, which is evidently in the handwriting of Cline, and ex- 
tracts from a letter of John A. Shepherd, an attorney of Logan Co., 
this State. I am sure your excellency will conclude with me that 
neither Cline nor Philips, nor any of the persons engaged in the 
recent violations of the law, are proper persons to entrust with pro- 
cess of either Kentucky or West Virginia. Considering that no move 
was made in this for more than five years after the finding of the 
indictments, although the accused have continued their residence 
in the same locality during all that time, I would be glad if such 
enquiry were directed as to your excellency may seem proper, so 
that warrants may issue for those only against whom there is some 
evidence of guilt. 


Resp’t’y & ob’d’t’y, E. W. WILSON. 


To his excellency 8S. B. Buckner, Gov. Ky. 


The copies of the requisition of Governor Wilson and reply thereto 
of Governor Buckner, marked 5 & 6, above referred to, are as fol- 
lows: 


THE STATE OF WeEsT VIRGINIA, 
ExecuTIvE DEPARTMENT. 
To his excellency the Governor of Kentucky: 


Whereas it appears by the petition and affidavits of W. P. Floyd, 
hereto attached and made part hereof, duly authenticated in accord- 
ance with the laws of this State and hereby certified to be so 

authenticated, that Valentine Hatfield, Thomas Chambers, 
106 Andrew Varney,Selkirk McCoy, L. D. McCoy, Moses Christian, 

Samuel Mahon, D. D. Mahon, and Plyant Mahon, citizens of 
said State, have within the last past few weeks, without warrant or 
anv legal process whatever, with force and arms, in said State, been 
seized and carried away therefrom to Pike county, Kentucky, and 
that each and all of said persons, without authority of law, have 
ever since been and still are deprived of their liberty and confined 
in the jail of said Pike county by the sheriff and the keeper of the 
said jail thereof: Now, therefore, pursuant to the Constitution of the 
United States, the comity of States, and the law of the land, I, E. W. 
Wilson, Governor of the State of West Virginia, do hereby request 
that the said Valentine Hatfield, Thomas Chambers, Andrew Var- 
ney, Selkirk McCoy, L. D. McCoy, Moses Christian, Samuel Mahon, 
D. D. Mahon, and Plyant Mahon be released from said confinement, 
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set at large, and conveyed and returned in safety to the State of 
West Virginia. 

In witness whereof I have hereunto affixed my name and the 
great seal of the State of West Virginia, at the city of Charleston, 
this first day of February, in the year of our Lord 1888, and of the 


State the twenty-fifth. 
E. W. WILSON. 


By the Governor: 
HENRY 8S. WALKER, 
Secretary of State. 


107 To his excellency E. W. Wilson, Governor of West Vir- 
ginia: 

Your petitioner, W. P. Floyd, being first duly sworn, deposes and 
says that he is a citizen of the State of West Virginia; that to the 
best of his knowledge and belief, within the last past few weeks, 
Frank Phillips and others, citizens of the State of Kentucky, with- 
out warrant or any legal process whatever, with force and arms, in 
the State of West Virginia, seized and carried away therefrom to 
Pike county, Kentucky, the following-named citizens of the State of 
West Virginia, to wit, Valentine Hatfield, Thomas Chambers, An- 
drew Varney, Selkirk McCoy, L. D. McCoy, Moses Christian, Samuel 
Mahon, D. D. Mahon, and Plyant Mahon; that each and all of said 
persons so seized and carried away to Pike county, Kentucky, afore- 
said, have since been and still are, without authority of law, deprived 
of their liberty and confined in the jail of said Pike county “ the 
sheriff and keeper of the jail thereof. 

Your petitioner therefore, in behalf of each and all of said per- 
sous so seized and carried away, confined, and deprived of their 
liberty, and for the vindication of the outraged law of the State of 
West Virginia, prays your excellency will demand of the Governor 
of Kentucky the immediate rendition and return to the State of 
West Virginia of each and all of said persons, to wit, Valentine 
Hatfield, Thomas Chambers, Andrew Varney, Selkirk McCoy, L. D. 
McCoy, Moses Christian, Samuel Mahon, D. D. Mahon, and Plyant 


Mahon. 
W. P. FLOYD, Petitioner. 


Taken, subscribed, and sworn to before me by W. P. Floyd 
108 this first day of February, 1888, in Kanawha county, West 


Virginia. 
JOHN B. FLOYD, 
Notary Public in and for Kanawha County, West Virginia. 


I hereby certify that the words “every since,” interlined in the 
thirteenth line from the bottom, and the words “without authority 
of law,” interlined in the twelfth line from the bottom of the first 
page page of the foregoing petition and affidavits, were so interlined 
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before the taking, signing, and swearing of the said petitioner by 


said W. P. Floyd. 
JOHN B. FLOYD, 
Notary Public in and for Kanawha County, West Virginia. 


OrricE SECRETARY OF STATE. 
I, Henry 8. Walker, secretary of state of the State of West Vir- 
ginia, do hereby certify that John B. Floyd, whose name is signed 
to the annexed certificate, bearing date on the first day of February, 
1888, was, at the date thereof, a notary public in and for the county 
of Kanawha, this State, duly commissioned and qualified, and that 
full faith and credit are due to all his acts as such; all of which ap- 
pears of record in this. 
Given under my hand and the great seal of the said State, at the 
city of Charleston, this first day of February, 1888. 
[SEAL. | HENRY 8. WALKER, 
Secretary of State. 
STATE OF West VIRGINIA, TM wit - 
Kanawha County, } meio 
109 W. L. Mahon, being by me first duly sworn, on oath says 
that on the 2d day of February, 1888, he presented the origi- 
nal, of which the within requisition is a copy, to his excellency 8. 
B. Buckner, Governor of the State of Kentucky, and on the 4th day 
of February, 1888, received from him, to be delivered to his excel- 
lency E. W. Wilson, Governor of West Virginia, the communication 
of the last-mentioned date, attached to said copy and marked “ Ex- 
hibit A,” and that affiant delivered said communication to his ex- 
cellency E. W. Wilson on the 5th day of February, 1888. 
W. L. MAHON. 


Taken, subscribed, and sworn to before me, in Kanawha county, 
W. Va., this 6th day of Feb’y, 1888. | 
[SEAL. ] JOHN B. FLOYD, 
jolary Public in and for Kanawha County, W. Va. 


EXECUTIVE DEPARTMENT, 
FRANKFORT, Feb’y 4th, 1888. 

Sir: I have the honor to acknowledge the receipt of a requisition 
from your excellency, dated Feb’y 1, 1888, and addressed to the 
Governor of Kentucky, requesting the release of Valentine Hatfield 
and others, who, it is alleged, have been recently seized in West Vir- 
ginia without warrant or process of law and carried to Pike county, 
Kentucky, where, it is further alleged, they are now confined in the 
jail of said county without authority of law. I understand that all 
the persons named in said requisition stand indicted in the Pike cir- 
cuit court for murder, and that they are now held by the 

110 jailer of said county to answer said charge. Iam therefore 
aware of no law which would authorize me to order their re- 

lease or which would make it the duty of the jailer of said county 
to obey such an order, even if I should consent todo so. The law 
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of the State imposes severe penalties upon a jailer or other officer 
who shall imprison any person without due process of law, and 
hence, whatever means may have been employed to bring the per- 
sons named from West Virginia to this State, I assume that they 
were delivered to the jailer of Pike county under and in pursuance 
of some legal process which makes it the duty of said officer to de- 
tain them; but be thisas it may, the circumstances under which the 
persons named were committed and are now held by that officer, 
and all questions of fact and of law, which is not the provi-ce of 
the executive of this State to decide, but which can alone be right- 
fully determined by the judicial authorities of this State, who, upon 
the proper application, would, I feel assured, promptly discharge 
them from custody if, as alleged, they are confined without authority 
of law. Under these circumstances your excellency can readily see 
that it would not be proper for me to attempt to interfere in any 
way with the administration of justice by one of the co-ordinate 
branches of the State government. 
I have the honor to be, very respectfully, your ob’t se’v’t, 
| Ss. B. BUCKNER. 


His excellency E. W. Wilson, Governor of West Virginia. 


Copies of the requisition of Governor Buckner to Governor 
11] Wilson, dated Sept. 10th, 1887, marked No. 8, with accom- 
panying affidavits of Frank Phillips, are as follows: 


In the name and by the authority of the Commonwealth of Ken- 
tucky, S. B. Buckner, Governor of said Commonwealth, to all to 
whom these presents shall come, Greeting : 

To his excellency Governor of the State of West Virginia: 

Whereas Anderson Hatfield, Johnson Hatfield, Cap. Hatfield, Val- 
entine Hatfield, Elias Hatfield, C. Carpenter, James Murpiny, Doc. 
Mahon, Plyant Mahon, Silkirk McCoy, Albert McCoy, L. D. MeCoy, 
Thomas Chambers, Lark Varney, Andy Varney, Daniel White, 
Sam’l Malion, Alexander Messer, John White, and Elijah’ Mounis 
stand charged by indictments with the crime of murder, committed 
in the county of Pike, and information has been received at the ex- 
ecutive department of this State that the said Anderson Hatfield, 
Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 
C. Carpenter, James Murphy, Doc. Mahorn, Plyant Mahorn, Silkirk 
McCoy, Albert McCoy, L. D. McCoy, Thomas Chambers, Lark Var- 
ney, Andy Varney, Daniel Whitt, Sam’] Mahorn, Alexander Mes- 
ser, John Whitt, and Elijah Mounts have fled from justice and are now 
going at large in the State of West Virginia,and it being important 
and highly necessary for the good of society that the perpetrators 
of such offenses should be brought to justice: Now, therefore, I, 8. 
B. Buckner, Governor of the Commonwealth of Kentucky, by virtue 

of the authority vested in me by the Constitution and laws 

112 of the United States, do hereby demand the said Anderson 

Hatfield, Johnson Hatfield, Cap. Hatfield, Valentine Hat- 
field, Elias Hatfield, C. Carpenter, James Murphy, Doc. Mahorn, 
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Plyant Mahorn, Silkirk McCoy, Albert McCoy, L. D. McCoy, Thomas 
Chambers, Lark Varney, Andy Varney, Daniel White, Sam’l Ma- 
horn, Alexander Messer, John White, and Elijah Mounts, fugitives 
from the justice of the laws of this State, and make known to your 
excellency that I have appointed Frank Phillips my agent to receive 
said fugitives and bring them to this State, having jurisdiction of the 
said offense, that they may abide their trial for the crimes for which 
they stand charged. 

I herewith annex and submit to your excellency a copy of the 
indictment upon which the demand is founded, which I certify to 
be authentic. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Commonwealth to be affixed, at Frankfort, the tenth 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-seven, and in the ninety-sixth year of the Common- 


wealth. 
S. B. BUCKNER. 
By the Governor: 
GEORGE W. ADAMS, 
Secretary of State, 
By WILLIS L. RINGO, 
Assistant Secretary. 


A copy of the indictment referred to is as follows: 


Indictment. 
Pike County Court. 


THe CoMMONWEALTH OF KENTUCKY 
against 

ANDERSON HATFIELD, Jonnson Hatrretp, Cap. HAtrrecp, 
113 Valentine Hatfield, Elias Hatfield, C. Carpenter, James 
Murphy. Doc. Mahorn, Plyant Mahorn,Silkirk McCoy, Al- 
bert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas Cham- 
bers, Lark Varney (Henderson’s son), Andy Varney (Henderson’s 
son), Daniel White, Samuel Mahorn, Alex. Messer, John White, 

Eligah Mounts (Beech Creek). 


The grand jury of Pike county, in the name and by the authority 
of the Commonwealth of Kentucky, accuse Anderson Hatfield, John- 
son Hatfield, Cap. Hatfield, Valentine Hattield, Elias Hatfield, C. 
Carpenter, James Murphy, Doc. Mahorn, Plyant Mahorn, Selkirk 
McCoy, Albert McCoy (Kirk’s son), L. D. McCoy (Kirk’s son), Thomas 
Chambers, Lark Varney (Henderson’s son), Andy Varney (Hender- 
son’s son), Daniel White, Samuel Mahorn, Alexander Messer, John 
White, and Eligah Mounts of the crime of wilful murder, committed 
as follows: The said defendants, as hereinbefore named, on the 9th 
day of August, 1882, in the county and circuit aforesaid, did wil- 
fully — feloniously kill, slay, and murder Randolph McCoy by shoot- 
ing him with a gun or pistol loaded with powder and ball, the pre- 
cise weapon, whether gun or pistol, is unknown to the grand jurors , 


8—1411 
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and from which shooting he,the said Randolph McCoy, then and 
there immediately died,and to commit which murder the aforesaid 
defendants, as hereinbefore named, was present at the commis- 
sion of the said murder after the said Randolph McCoy, and 
114 _—ihereinbefore described. Ttocommit said murder aforesaid de- 
fendants did conspire together, against the peace and dignity 
of the Commonwealth of Kentucky. 
S. G. KINNER, 


Commonwealth's Attorney. 
A copy. 
Attest: G. W. PINSON, 
Clerk Pike Circuit Court. 


The following is the endorsement on the foregoing indictment: 

The Commonwealth of Kentucky versus Anderson Hatfield & 
others. Indictment, wilful murder. True bill. W.O. B. Batliff, 
foreman. Commonwealth’s witnesses: Jacob Prichett, Mathew 
Hatfield, Anderson Hatfield (George’- son), Richard Hatfield, James 
McCoy, Talbert Hatfield, Lewis Farley, Joseph Hatfield, Samuel 
McCoy, A. M. Hatfield, James Francisco, John C. Francis, Andrew 
S. Ferrill, Samuel Simkins, Hariett Simpkins, Uriah McCoy (Pur- 
rie’s son), George Sprouse, Floyd Hatfield, Mont. Staffons, Scott 
Allen, Lark McCoy. Filed Sept. 14th, 1882. R. M. Ferrill, C.P.C.C. 
S. G. Kinner, Commonwealth’s attorney. Bench warrant issued 
Sept. 18th, 1882. 


The affidavit of Frank Phillips, referred to in the foregoing requi- 
sition, is as follows: 
STATE OF KENTUCKY, County of Pike: 
115 The affiant, Frank Phillips, states that he was appointed 
by the Governor of the State of Kentucky as the agent of 
the State to proceed to the State of West Virginia and to receive 
from the authorities of that State the persons of Anderson Hatfield, 
Johnson Hatfield, Cap. Hatfield, Valentine Hatfield, Elias Hatfield, 
C. Chambers, James Murphy, Doc. Mahorn, Plyant Mahorn, Silkirk 
McCoy, Albert McCoy, L. D. McCoy, Thomas Chambers, Lark Varney, 
Andy Varney, Daniel White, Samuel Mahorn, Alex. Messer, John 
White, and Eligah Mounts. Affiant states that these parties stand in- 
dicted in this county and State in three separate cases for willful mur- 
der; that he is well acquainted with the facts,and knows that the par- 
ties above named are charged with willful murder, and that they are 
fugitives from justice, and that the demand or application is made 
in good faith for the punishment of crime and not for the purpose 
of collecting a debt as pecuniary mulct as of removing the alleged 
fugitives to a foreign jurisdiction with a view there to serve them 


with process. 
FRANK PHILLIPS. 


Subscribed and sworn to before me by Frank Phillips this the 

10th day of October, 1887. i 
W. M. CONNELLY, 

Notary Public, Pike County, State of Ky. 
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The letter of Gov. E. W. Wilson to Frank Phillips, dated Dee’r 
17th, 1887, marked No. 7, is as follows: 


STATE OF West VirGINIA, Executive DEPARTMENT, 
CHARLESTON, Dec’r 17th, 1887. 

Frank Phillips, Esq. 
Sir: Yours of the 13th inst., enclosing fifteen dollars for fees 
116 in the matter of a requisition for Hatfields and others, rece’d. 
Information has come to me that certain parties have re- 
ceived a large sum of money from parties named in the requisition. 
The money for fees should be sent to the secretary of state—not to 
me. I herewith return the fifteen dollars, and shall make enquiry 
into this matter. Requisitions and warrants thereon are issued to 


subserve the ends of justice and for no other purpose. 
Very respectfully, Ek. W. WILSON. 


) FRANKFORT, Ky., Jan’y 25th, 1888. 
I enclose this letter to Governor S. B. Buckner. 
I. LEE FURGUS, 
Co. Att’y, Pike Co. 


The telegram from Governor Wilson to Governor Buckner, Jan’y 
26th, 1888; letters from Governor Wilson to Governor , Jan’y 
26th, 1888; Governor Wilson to Governor Buckner, Jan’y 30th, 1888, 
Nos. 9, 10, 11, 12, 18, & 14, respectively, are as follows: 


CHARLESTON, Jan. 26th, 1888. 
To his excelleney S. B. Buckner, Frankfort, Ky.: 

You have probably noticed in yesterday’s papers an alleged con- 
flict in this State between the McCoys and Hatfields parties, in 
which William Dempsey was killed. My information is that 
Dempsey was killed while acting as a deputy in assisting the offi- 
cers of the law in arresting Frank Phillips and three of the 
McCoys on a warrant for the murder of James Vance. 

E. W. WILSON, 
Gov. W. Va. 
FRANKFORT, Ky., Jan. 26th, 1888. 
117 His excellency E. W. Wilson, Gov. W. Va., Charleston, W. Va.: 
My information differs from your excellency’s in reference 


to the alleged conflict on the Sandy. Steps are being taken to pre- 
vent any aggression by Ky. citizens on those of W. Va. I will 


communicate by mail. 
Ss. B. BUCKNER, 
Gov. of Ky. 


° CHARLESTON, Jan. 26th, 1888. 


Sir: Since my telegram of yesterday I have received positive in- 
formation that William Dempsey was killed last Thursday in Logan 
county, this State, while acting as a deputy under the authority of 
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a warrant for the arrest of Frank Phillips and others for the mur- 
der of James Vance by a party of thirty or forty men from Ken- 
tucky armed with Winchester rifles. My information is of the 
most trustworthy character that Vance had been waylaid but a 
short time before in Logan county by twenty-three armed men from 
Kentucky, led by Phillips, and murdered in the most brutal man- 
ner. 

A warrant was sued out and placed in the hands of a constable 
for the arrest of Phillips and others. The constable, on learning 
that the Phillips band were in Logan county, summoned a posse of 
thirteen, including Dempsey, to assist in making the arrest. While 
the posse were on the search for the parties named in the warrant 
they were fired upon by the Phillips marauders and Dempsey was 
killed. 

From what I can learn this feud dates back to the early years of 

the war—the Hatfields and McCoys representing opposite 
118 _ sides of the service—and commenced by the shooting of one 

of the Hatfields by the McCoys. It was limited to these two 
families, and seems to have ended by the killing of one of the Hat- 
fields and three of the McCoys in 1881 or 1882. Recently the hope 
of reward has prompted a set of men quite as lawless as either the 
Hatfields or McCoys to the commission of heinious crimes against 
the laws of this State and upon its citizens while discharging their 
duty as officers of the law. : 

I have also been informed, though not officially, that a number 
of persons, without warrant, have been forcibly seized and taken 
from this State by the same band and are now confined in the jail 
of Pike county. I shall communicate with your excellency upon this 
subject as soon as I receive definite information. I have sent a reli- 
able agent to Logan county to ascertain and report the whole facts 
of the matter. If you will pursue that course would it not enable 
us to adopt similar measures for the suppression of the lawless on 
both sides of the line? 

E. W. WILSON. 


To his excellency S. B. Buckner, Governor of Ky. 


DATED FRANKFORT, Ky., Jan. 30th, 1888. 
To his excellency Goy. Wilson: 

Adg’t General Hill is en route to Pike Co. He is instructed to confer 
with your agent in Logan Co. Please give corresponding instructions 
to your agent with a view of repressing disorders and quieting public 
excitement on both sides of the river. 

S. B. BUCKNER, 
Gov. of Ky. 


119 CHARLESTON, Jan. 30th, 1888. 
To his excellency S. B. Buckner, Frankfort, Ky.: 


I sent an agent on the 23d inst., and expected him here to-night. 
A mass meeting of Logan county has, by resolution, asked that your 
excellency send troops to the border, and that I do likewise. I have 
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ordered 60 to Logan county to assist the civil authorities. They will 
report here to-morrow night, but cannot reach the southern side of 
Logan before the 3d prox. May I request that your excellency — 
a like number of trvops to the scene of the trouble? Will commu- 


nicate by mail immediately. 
E. W. WILSON, 
Gov. W. Va. 


CHARLESTON, Jan. 30th, 1888. 
To his excellency 8S. B. Buckner, Frankfort, Ky.: 

My agent has just returned from the scene. of the troubles and 
reports that the belligerent parties on both sides have disbanded. I 
have therefore countermanded the order directing the military to 
Logan county. 

Your ob’t serv’t, E. W. WILSON, 
Gov. W. Va. 


120 Letters of Governor Buckner to Governor Wilson, dated 
Jan’y 30th, 1888, above referred to, is as follows: 


FRANKFORT, Jan’y 30th, 1888. 

Sir: On the 10th day of September last, in the discharge of what 
I conceived to be my duty as Governor of this Commonwealth, I 
issued a requisition upon your excellency for the rendition of An- 
derson Hatfield and others, charged by indictment with willful 
murder, committed in Pike county, in this State, on the 9th day of 
August, 1882. 

On the 30th day of Sept., 1887, said requisition was returned to 
me with a letter from your excellency, calling my attention to a 
law of West Virginia, a copy of which you were kind enough to en- 
close, and which you seemed to think prevented a compliance on 
your part with my demand until it should be accompanied by the 
affidavit indicated in the law above referred to. Without then stop- 
ping to discuss the correctness of your construction of the law in 
question or its validity, even conceding your construction to be cor- 
rect, the desired affidavit, having been obtained, was attached to said 
requisition, which was again enclosed to your excellency on the 
13th day of October, 1887. 

Having thus complied with every condition which your excel- 
lency then indicated that you thought necessary, I had every reason 
to suppose that steps had been taken for the rendition of the fugi- 
tives named, and I knew nothing to the contrary until early in the 
present month, when I was advised by the authorities of Pike county 
that your excellency had for some cause declined, up to that time, 

to issue your warrant for the arrest and delivery of the par- 
121 __ ties referred to, and that, in addition to the crimes for which 

they then stood indicted, they had recently perpetrated other 
crimes of the most atrocious character in the same locality. 

Accordingly, on the 9th inst., I wrote your excellency, advising 
you of the information which I had received and requesting to be 
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advised whether there was then anything which prevented the ren- 
dition of these criminals. 

In response to this letter I received only a few days since your 
letter of January 21st, in which you did me the honor to state your 
reasons for not complying with my request, and in which, amongst 
other things, you say, “And although the application for the requi- 
sition does not appear to be made or supported by any official au- 
thority of Pike county,” ce. 

I confess myself at a loss to understand how your excellency could 
possibly know anything whatever about the character of the appli- 
cation made to me for a requisition in this case. I did not attach 
it to the requisition enclosed to your excellency, for the obvious 
reasons that the law governing the extradition of fugitives no- 
where requires it or in any way intimates that it would even be 
proper to do so. On the contrary, it seems to contemplate, the 
papers being correct in other respects, that the executive making 
the demand must be the sole judge of the circumstances under 
which it would be proper for him to issue his requisition. I there- 
fore had no reason to suppose that your excellency would feel it 
your duty even to enquire into this point, especially as you had, 
in your first letter returning the requisition, given no‘such inti- 
mation, but if your excellency desires to be advised as to this 
branch of the case I certainly have no objection to telling you 
that the application for the requisition and records in this case 

was made by the county judge of Pike county, endorsed 
122 __ by the judge of the district court and urged by the Commonh- 

wealth’s attorney of the district, who was personally present 
when the application was presented. In referring to Elias Hatfield 
and Andrew Varney your excellency is pleased to say: “ The many 
affidavits and statements of reliable persons showing that these two 
men were miles away from the place at the time of the killing of 
McCoy induced me to withhold for the present the warrant as to 
them, believing that when your excellency was made acquainted 
with the facts their rendition would not be demanded.” The in- 
dictment accompanying the requisition charges that these two men 
were present and aided in thekilling. This being so, I respectfully 
submit that the guilt or the innocence of these men is a question 
which it is not the province of your excellency or myself to decide, 
but one which the courts having jurisdiction of the case can alone 
rightfully determine, and if, as you seem to suppose, the innocence 
of these two men can be so easily established it would seem strange 
that they had not long before this voluntarily appeared in the court 
where they stand accused, which is so convenient to their homes, 
and which they might, if such be the case, be triumphantly vindi- 
cated against this grave charge. From my knowledge of the en- 
lightened and upright judge of the court in which they stand 
charged I feel assured that they would be awarded a speedy and 
fair trial, but if they think otherwise, and have fears either as to the 
impartiality of the judge or as to the prejudice of the community 
in whose midst they are to be tried, they can, under our laws, not 
only swear off the judge, but .can on proper showing easily obtain 
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a change of venue to another county, in which no prejudice 
125. whatever exists. Under these circumstances your excellency 

can readily see that they would in any event have no diffi- 
culty whatever in obtaining a fair and impartial trial. Before re- 
ceiving your letter I had been fully apprised of the efforts on the 
part of P. A. Kline to secure a withdrawal of the requisition and 
rewards in this case. In fact, the cool proposition made to me by 
the indicted parties, through their attorney, Mr. Auxier, to the effect 
that they would obligate themselves not to come again into Ken- 
tucky provided I would withdraw the requisition and rewards 
named, was endorsed by Mr. Kline, who had previously shown an 
active interest in their application. 

But their proposition I, of course, declined even to entertain, 
much less to agree to; and even admitting the truth of the affidavit 
enclosed by your excellency, which charges in terms that the friends 
of the indicted parties succeeded in bribing Kline, their former en- 
emy, to urge the acceptance of their cool proposition, 1 cannot see 
why this should cause your excellency to hesitate about issueing 
your warrant for the rendition of these parties to the proper au- 
thorities upon whose application the requisition was issued, and 
whose conduct is not even questioned. Indeed, it seems to me that 
the questionable means which the friends of the indicted parties 
have been employing to secure a withdrawal of the requisition and 
rewards in this case ought of itself to induce your excellency to re- 
gard with suspicion the efforts which they seem to be making to 
yrevent the issueing of your warrants for their apprehension and de- 
Sear. 

My information as to the history of these troubles, briefly 

124 _ stated, is as follows: On the 9th day of August, 1882, Ander- 
son Hatfield and twenty-two other desperate characters of 
Logan county, West Virginia, residing near the State line, crossed 
the river into Pike county, Kentucky, arrested three sons of Ran- 
dolph McCoy, and, having tied them to trees, deliberately shot them 
to death. It was for this cruel and inhuman murder that the par- 
ties named in my requisition were indicted in the Pike circuit court, 
three separate indictments having been found against the parties 
named, for the murder of the three McCoys, brothers, respectively, 
though it is possible only one of these indictments was attached to 
the requisition issued upon your excellency on the 10th September 
last. So far from “no more having been made in this matter for 
more than five years after the finding of the indictments,” as stated 
by your excellency, the fact is that bench warrants have all the 
while been in the hands of the officers of Pike county in the hope 
that these parties, who lived near the State line and were frequently 
seen in Kentucky, could be arrested by the authorities of this State. 
without the necessity of applying for a requisition upon the Govy- 
ernor of West Virginia; and my predecessor at one time offered a 
reward for those who were supposed to be most responsible for the 
murder; but the indicted parties, knowing the efforts which were 
being made for their arrest, though frequently seen in Kentucky, 
always.came in crowds, well armed, so that it was impossible to ar- 
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rest them before they could return to the West Virginia side of the 
river. 

They have on several occasions while in Kentucky unmercifully 
whipped defenseless women and inoffensive men, whose only provo- 

cation was some alleged remark in disapproval of their law- 
125 less conduct. The names of the various persons who at 

different times have been brutally assailed and the circum- 
stances connected therewith have been furnished me, but it is not 
deemed necessary here to mention them in detail. Finally, on the, 
10th of September last, upon the application of the local authori- 
ties, as heretofore indicated, I issued my requisition for all the per- . 
sons named in the indictment for the murder of the McCoy brothers 
and offered suitable rewards for four of the number represented as 
being the leaders of the party and most responsible for their con- 
duct. 

This matter stood until the latter part of December, when Frank 
Phillips, named as agent in the requisition for these parties, hav- 
ing sent the required fees and being unable to hear anything from 
your Excellency, went into West Virginia in company with two 
others and, without any disturbance or conflict of any kind, suc- 
ceeded in capturing Thomas Chambers, Silkirk McCoy, and Moses 
Christian, three of the persons named in the indictment for the 
murder of the McCoy brothers, who were brought to Kentucky and 
lodged in the jail of Pike county. This so incensed the Hatfield 
party that on the night of January 1 a company of twelve men, 
headed by Cap. Hatfield and James Vance, Sr., came from West 
Virginia into Pike county and, having surrounded the house of 
Randolph McCoy, the father of the three McCoy brothers, who had 
been murdered in 1882, commanded him to surrender, saying they 
were the Hatfield crowd. They then forced their way into a room 
where his three daughters were sleeping, shot one of them through 
the heart and set fire to the house. Theold manand his son Calvin, 

seeing that they intended to kill them, made the best defense 
126 they could, but the flames soon drove them from the house. 

The son, in his efforts to escape, was riddled with bullets, and 
the old man, who ran in an opposite direction, was fired upon by 
several of the party, but escaped unhurt. His wife had in the mean- 
time come out of the house and begged for mercy, but was struck in 
the head and side with a gun, breaking her ribs and knocking her 
senseless to the ground, after which she was thrown back into the 
house to be burned, but was dragged out by her two daughters as 
they left the burning building. Some days thereafter twenty-six 
men armed themselves and went into West Virginia in pursuit of 
the perpetrators of this atrocious crime, and on reaching the house 
of Anderson Hatfield, so far from abusing or mistreating his wife, as 
has been represented to your excellency, they treated her kindly, and 
at her request left some of their party with her to quiet her fears, 
but after leaving there in search of the men they were suddenly fired 
upon by James Vance, Sr., Capt. Hatfield, and others, and in the 
fight which followed James Vance, Sr., was killed, having two pis- 
tols on his person and a repeating rifle in his hands when killed. 
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Old Randolph McCoy was not with the pursuing party, as has 
been represented to your excellency, but was at the time in Pike- 
ville, Ky., as the citizens of that place will all testify. 

The pursueing party then returned to Kentucky, and, being rein- 
forced by ten additional men, went back the next day and succeeded, 
without the firing of a gun, in capturing six more of the men in- 
dicted for the murder of the McCoy brothers in 1882, bringing them 
back to Kentucky, where they were lodged in the jail of Pike 
county. Eight or ten days thereafter Frank Phillips and eighteen 

others went again into West Virginia in pursuit of the re- 
127. maining parties belonging to what is known as the Hatfield 

crowd, and only a short distance from the State line were 
met by Capt. Hatfield and ten armed men, who fired upon Phillips 
and his posse from ambush before the- were aware of their presence. 
Phillips and his party returned the fire, killing Dempsey and put- 
ting the others to flight. 

Phillips and his party then returned to the Kentucky side, but 
went back on the following day, and as to what has since occurred 
I have no information. 

The foregoing account, which differs so widely from that received 
by you, was obtained from the county attorney of Pike county, who 
claims to have taken great pains to ascertain the real facts, and who 
seems to have no doubt about its correctness; but I, of course, un- 
derstand how difficult it is to arrive at the exact facts in an affair of 
this kind from the statements which he may have heard from the 
parties on either side. I regret exceedingly that any portion of the 
citizens of Pike county should have attempted under any circum- 
stances to arrest citizens of West Virginia for crimes committed in 
this State without first obtaining the requisite authority therefor, 
but if the foregoing account of this affair be anything like correct I 
am sure your excellency will agree that it is not surprising that the 
people of Pike county, having employed every legitimate means for 
the apprehension and delivery of these men and failing therein, 
should have have determined to resort to such other steps as might 
be necessary to bring to justice the desperate characters who were not 

only burning houses but killing unoffending men and help- 
128 less women in their midst. I feel assured that your excel- 

lency has, from your stand-point, done in this case what you 
conscientiously conceived to be your duty in the premises, but I can- 
not concur in the views which seem to be entertained by your 
excellency as to your right to investigate the circumstances under 
which my demand was made or to inquire into the guilt or inno- 
cence of the fugitives therein named, and if, instead of stopping to 
inquire into these questions, your excellency had thought proper to 
take necessary steps for the apprehension and delivery of the fugi- 
tives demanded, I respectfully — that in — probability the disturb- 
ance above referred to would not have occurred. 

Since receiving you letter of the 28th instant informing me that 
you had “ sent a reliable agent to Logan county to ascertain the 
whole facts of the case” and suggesting that I pursue a similar 
course, I have directed the adjutant general of this State to go at 
9—1411 
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once to Pike county, with instructions to make a thorough investi- 
gation and report the facts as speedily as possible. 

I am satisfied that Frank Phillips, the agent appointed by me to 
receive the fugitive named in my requisition, is not the murderous 
outlaw that your excellency seems to suppose, but, as he has under- 
taken to arrest some of these parties in West Virginia without your 
warrant and is therefore objectionable to you, I will, when your ex- 
cellency indicates your readiness to surrender the persons demanded, 
tuke pleasure in designating another agent for that purpose, and in 

the meantime I beg you to be assured that | shall always be 
129 ~— glad to co-operate with your excellency in every proper meas- 

ure for the preservation of peace and good order between the 
citizens of the two States over which we have the honor respectively 
to preside. ; 


I have the honor to be, very respectfully, your obedient servant, 
S. B. BUCKNER. 


His excellency E. W. Wilson, Governor of West Virginia. 


Letter from Governor Wilson to Governor Buckner, dated Feb’y 
13th, 1888, No. 16; affidavits of Pinson, Auxier, & Hatfield, Nos. 
17, 18, & 19, are as follows: 


CHARLESTON, February 13th, 1888. 

Sir: Sec. 12, ch. 14, Code West Virginia, provides that that the 
Governor, in any case authorized by the Constitution of the United 
States, may, on demand, deliver over to the executive of any other 
State or Territory any person charged therein with treason, felony, 
or any other crimes committed therein, and he may, on application, 
appoint an agent to demand of the executive authority of any other 
State or Territory any offender fleeing from the justice of this State, 
provided that such demand or application is accompanied by some 
evidence that the party charged is a fugitive from justice, and that 
the demand or application is made in good faith for the punishment 
of crime and not for the purpose of collecting a debt or pecuniary 
mulct or of removing the alleged fugitive to a foreign jurisdiction 

with a view there to serve him with civil process. Whether 
130 the demand be by the executive of another State or the ap- 

plication to the executive of this State the same evidence is 
required. 

This statute, in substance, has been enacted in almost every State 
in this Union, and a failure to comply with its provisions would be 
ample ground to release a party on habeas corpus proceedings in this 
State. As your excellency is aware, the requisition for Anderson 
Hatfield and others was returned, together with the statutes men- 
tioned. In order that the proper evidence should be prepared and 
presented the necessary affidavit, dated October 10th, 1887, was 
made by Frank Phillips and was received by me some days there- 
after. 

I directed the secretary of state to issue warrants for all the par- 
ties named in the indictment—twenty in number—excepting Elias 
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Hatfield and Andrew Varney. P. A. Cline having the matter in 
charge, the following letter was addressed to him: 


SratTe OF West VIRGINIA, 
OFFICE OF SECRETARY OF STATE, 
CHARLESTON, Nov. 21st, 1887. 
P. A. Cline, Esq., Pikeville, Ky. 

Dear Sir: The requisition of his excellency the Governor of Ken- 
tucky for Anderson Hatfield, Sr., and twenty others, jointly, has been 
honored by the Governor as to all the parties named except as to 

Elias Hatfield and Andrew Varney. These two parties have 
131 produced evidence before the Governor that shows beyond 

question that they were in nowise connected with the murder 
for which they are indicted along with the others in the said requi- 
sition. The warrants for the arrest of the 18 named in the requisi- 
tion will be issued upon receipt of $54.00, the fees, &c., ther-on due 
this office. 

Yours truly, HENRY 8S. WALKER, 

Secretary of State, 


P’r F. 


On December 13th last I received the following from Frank Phil- 
lips, which is evidently in the handwriting of P. A. Cline: 


Orrice or Perry A. CLINE, ATTORNEY AND 
COUNSELLOR AT LAw, Orrice BACK OF 
Court-Housg, PIKEVILLE, Ky., Dec. 13th, 1887. 
To his excellency Governor Wilson. 

Dear Str: Enclosed please find 15 dollars:to pay fees due your 
office upon the issue of Sthte warrants for the following-named 
parteys: Wa’nt for Andrew Hatfield, Johnson Hatfield, Cap. Hat- 
field, Daniel White, Andrew McCoy (Kirk’s son). Please send war- 
rants to this place to Frank Phillips, the agent appointed by the 
Governor of Kentucky. As to Elias Hatfield and Andrew Varney, 
we don’t care for; did not intend to interrupt them. Some of the 
party is dead and some gone and leftthe country. The reason they 

all was named in the requisition was they were all jointly 
132  indicted,and—just copyed the indictment; so if we want any 


others of the parteys we will send for the warrants hereafter. 
Yours truly, FRANK PHILLIPS. 


The money was returned to Frank Phillips, and he was informed 
that information has been received by me that the requisition pro- 
ceedings were being used to secure money from the Hatfields, and 
that I should call the attention of your excellency to that fact. I 
then had evidence, satisfactory to myself, that the requisition of your 
excellency was being abused and prostituted to base purposes, and 
that a warrant from me would be used in the same manner. I 
therefore withhold the warrants for positive proof; it came. 

I received the communications of your excellency of Jan. 9 ult. 
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announcing the reason of delay in issuing warrants upon the requi- 
sition and made the following response: 
STATE OF WEsT VIRGINIA, 
EXECUTIVE DEPARTMENT, CHARLESTON, Jan. 21, 1888. 

Sir: On account of sickness in my family and necessary absence 
with the board of public works, an unavoidable delay has occurred 
in answering your communication of the 9th inst. 

Although the indictments of Anderson Hatfield and others were 

found-more than five years before the application to either 
133 your excellency or your predecessor for a requisition, and the 

parties charged were continuously residing in the neighbor- 
hood of the alleged crime, and although the application for the 
requisition does not appear to be made or supported by any official 
authority of Pike county, I directed the warrants to issue as soon 
as the affidavit required by the affidavit of this State was filed 
against the parties named, excepting Elias Hatfield and Andrew 
Varney. The many affidavits and statements made by reliable per- 
sons showing that these two men were miles away from the place 
and at the time of the killing of McCoy induced me to withhold, 
for the present, the warrant as to them, believing that, when your 
excellency was made acquainted with the facts, their rendition would 
not be demanded. After the warrants were directed and prepared, 
as above mentioned, reliable information was received from various 
persons (and amongst them F. D. Williams, who who was appointed 
agent by your excellency in the matter of the requisition of E. and 
S. Perdue) that the requisition and expected warrants were being 
used not to secure the ends of public justice, but to extort money 
from the accused. 

“T enclose copies of affidavits of G. W. Pinson, clerk of the crim- 
inal court of Pike county; Johnson Hatfield, and A. J. Auxier, an 
attorney of Pike county; also a copy of a letter of Frank Phillips, 
which is evidently in the handwriting of Cline, and extracts from a 
letter of John A. Sheppard, an attorney of Logan county, this 

State. 
134 “Tam sure your excellency will conclude with me that 

neither Cline nor Phillips nor any of the persons engaged in 
the recent violations of the law are proper persons to entrust with 
process of either Kentucky or West Virginia.” Considering that 
no move was made in this matter for more than five years after the 
finding of the indictment, although the accused have coutineal their 
residence in the same locality during all that time, I would be glad 
if such enquiry were directed as to your excellency as may seem 
proper, so that warrants may issue for those only against whom 


there is some evidence of guilt. 
Respectfully & obediently, E. W. WILSON. 


The following are copies of the affidavits referred to in the above 
communication : 


a 


-_— 
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COMMONWEALTH OF Kentucky, | 7... 
on To wit: 
Pike County, f 


I, G. W. Pinson, clerk of the criminal court of said county, do 
hereby certify that on or about the 6th day of Sept., 1887, I copied, 
at the request of P. A. Cline, the three indictments in said court 
against Anderson Hatfield, Cap. Hatfield, and Johnson Hatfield, 
Jr., et al., for the murder of the McCoys, and that I delivered said 
copies to said P. A. Cline, to be used by him for the purpose of ob- 
taining from — Governor of this State a reward for said parties and 
also to obtain from said Governor a requisition upon the Governor 
of West Virginia for the arrest and delivery of said parties to the 

proper authorities of this State. 


135 Given under my hand and the seal of said court this the 
29th day of December, 1887. 
[SEAL. | G. W. PINSON, Clerk. 


STATE OF West VIRGINIA, | Th esis: 
Logan County, j cp 


This day personally appeared before me, the undersigned author- 
ity, Johnson Hatfield, Sr., who, being duly sworn, upon oath, says— 

That he is acquainted with the parties who stand indicted in the 
criminal court of Pike county, Ky., for the murder of the McCoys; 
that during the month of December, 1887, he, together with A. J. 
Auxier and James York, who were employ-d counsel for the par- 
ties so indicted, made a verbal agreement with one P. A. Cline, an 
attorney-at-law at Pike C. H., Ky., which was about as follows: 

Said Cline, upon his part, agreed that if Anderson Hatfield et al., 
who stood indicted as aforesaid, would deposit with A.J. Auxier the 
sum of $225, to be paid him (Cline) if he succeeded in his under- 
taking, that he would recom-end to and use all bis influence with 
the Governor of Kentucky to have him take no further steps for the 
arrest of the said parties indicted as aforesaid ; and this affiant, upon 
the part of the said Anderson Hatfield et al., agreed and did deposit 
with said Auxier the said sum of $225, to be paid to said Cline if 

he succeeded in getting the Governor to take no further steps 
136 for the arrest of the said parties. Said Cline claimed that he 

had spent $225 in procuring rewards and a requisition upon 
the Governor of West Virginia for the arrest of the said Anderson 
Hatfield et al. 

This affiant further states that it was well understood at the time 
of the making of said agreement by all parties interested that the 
said Cline had not spent any such sum of money in the manner 
stated by him, but that it was only an excuse for him to take shelter 


behind. 
JOHNSON HATFIELD. 


Taken, subscribed, and sworn to before me this January: 2d, 1887. 
JOHN A. SHEPPARD, 
Notary Public for Logan County, W. Va. 
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STATE OF Kentucky, Pike County: 


The affiant say- he is employ-d counsel for some of the parties in- 
dicted in three cases for the murder of the McCoys, and that after 
the rewards and requisitions were offered for the arrest of Anderson 
Hatfield and others some money was left in my hands to pay fees 
and expenses in trying to get the Governor of Kentucky to with- 
draw the rew-rds, and P. A. Cline was to have, as affiant remembers, 
two hundred and twenty-five dollars if he would recom-end the 
withdrawal. Mr. Cline wrote to the secretary of state recom-ending 
the same on conditions, which was taken to the secretary and deliv- 

ered tohim. This amount he claimed had been expended 
137 by him in procuring the rewards and requisitions. 


A. J. AUXIER. 


Sworn to before me by A. J. Auxier this December 22d, 1887. 
[SEAL. | HI. WILLIAMSON, 


STaTE OF Kentucky, Pike County : 

, During the months of December and January last this same Frank 
P,.illips, who made the affidavit for the requisition ; who was ap- 
pointed agent to receive the accused parties ; who now, with twenty- 
two others, stands charged with the murder of two citizens of Logan 
county, this State—one an officer of the law—and for whom, some 
days ago, | issued a requisition upon your excellency, crossed over 
into West Virginia at the head of of an armed body of men, and, 
without warrant or any process of law whatever, forcibly seized and 
carried away nine of its citizens, who have ever since been confined 
in the jail of Pike county, Kentucky, the demand for for whose re- 
turn your excellency has refused. In the communication of the 20 
ult. your excellency expresses a readiness to appoint another agent 
in the place of Ftank Phillips. Before the date last mentioned all 
the persons referred to above had been unlawfully seized and taken 
to the State of Kentucky, where they are still detained. A warrant 
issued by me before the return to this State of the persons so seized 

and detained would be but and executive ratification of acts 
138 of lawless violence which neither the honor of this State nor 

the peace and safety of its people will permit me to approve 
or condone. Instead of thesé Phillips raids into the territory of a 
sister State being allowed to stand as examples for the invitation of 
like occurrences, [ am impressed with the belief that they should be 
made examples by judicial determination, which will discourage 
their repetition either for or from this State. 

I have caused to be instituted in the district court of the United 
States for the district of Kentucky such legal proceedings as seen to 
me proper for the settlement of the questions involved. When these 
matters are disposed of I am sure we shall be able to proceed in the 
manner provided by law. 

With the assurance of a ready co-operation with your excellency 
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in the maintenance of peace and order and the vindication of the 
law, I have the honor to be your obedient servant, 


E. W. WILSON. 


To his excellency S. B. Buckner, Governor of Kentucky. 


COMMONWEALTH OF KENTUCKY. To wit: 
Pike County, } whene 

I, G. W. Pinson, clerk of the criminal court of said county, do 

hereby certify that on or about the 6th day of Sept., 1887, I copied, 

at the request of P. A. Cline, the three indictments pending in said 

court against Anderson Hatfield, Cap. Hatfield, and Johnson - 

139 Hattield, Jr., et al. for the murder of the McCoys, and that I de- 

livered said copies to said P. A. Cline to be used by him for 

the purpose of obtaining from the Governor of this State a reward 

for said parties, and also to obtain from said Gov. a requisition upon 

the Gov. of West Virginia for the arrest and delivery of said parties 
to the proper authorities of this State. 

Given under my hand and the seal of said court this the 28th day 


of December, 1887. 
G. W. PINSON, Clerk. 


STATE OF West VIRGINIA, | To wit: 
Logan Counts ow. 
gan y, 

This day personally appeared before the undersigned authority 
Johnson Hatfield, Sr., who, being duly sworn, upon his oath says 
that he is acquainted with the parties who stand indicted in the 
criminal court of Pike county, Ky., for the murder of the McCoys; 
that during the month of November, 1887, he, together with A. J. 
Auxier and James York (who were employed counsel for the par- 
ties so indicted), made a verbal agreement with one P. A. Cline, an 
attorney-at-law, at Pike C. H., Ky., which was about as follows: 
Said Cline, upon his part, agreed that if Anderson Hatfield et al., 
who stand indicted as aforesaid, would deposit with A. J. Auxier 
the sum of $225.00, to be paid to him (Cline) if he succeeded in his 
undertaking, that he would recom-end to and use all his influence 
with the Gov. of Ky. to have him take no further steps for the arrest 
of the said parties indicted as aforesaid ; and this affiant, upon the 
part of the said Anderson Hatfield et al., agreed and did deposit with 

said Auxier the said sum of $225.00, to be paid to said Cline 
140 if he succeeded in getting the Gov. of Ky. to take no further 

steps for the arrest of said parties. Said Cline claimed that 
he had spent $225.00 in procuring rewards and requisition- upon the 
Gov. of W. Va. for the arrest of the said Anderson Hatfield et al. 
This affiant further states that it was well understood at the time of 
the making of said agreement by all parties interested that said 
Cline had not spent any such sum of money in the manner stated 
by him, but that it was only an excuse for him to take shelter be- 


bind. 
JOHNSON HATFIELD. 
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Taken, subscribed, and sworn to before me this Jan’y 3d, 1887. 
JNO. A. SHEPPARD, 
Notary Public for Logan County, W.Va. 


STATE OF Kentucky, Pike County : 

This affiant says he is employed counsel for some of the parties in- 
dicted in three cases for the murder of the McCoys, and that after 
the reward and requisition were offered for the arrest of Anderson 
Hatfield and others some money was left in my hands to pay fees 
and expenses in trying to get the Governor of Kentucky to withdraw 
the rewards, and Mr. P. A. Cline was to have, as affiant remembers, 
two hundred and twenty-five dollars if he would recom-end the with- 
drawel of said rewards, to be paid in the event the rewards were with- 
drawn. Mr. Cline wrote to the secretary of state recom-ending the 
same on certain conditions, which was taken to the secretary and 
delivered tohim. This amount he claimed had been expended by 
him in preventing the rewards & requisitions. : 

A. J. AUXIER. 


141 STATE OF Kentucky, Pike County : 
Sworn to before me by. A. J. Auxier this Dec’r 28th, 1887. 
[SEAL. | HI. WILLIAMSON, Clerk. 


The bill of exceptions above referred to is as follows: 


Be it remembered that on the trial of this case the relator, to main- 
tain the issue upon his part, offered in evidence the following letter, 
signed “ P. A. Cline” and dated Nov. 5th, 1887, in words and figures 
following, to wit: 

PIKEVILLE, Ky., Nov. 5th, 1887. 
To his excellency E. W. Wilson, Governor of W. Va. 

Dear Sir: Several days ago I had the required affidavid made 
out and sent with the requisi-on for the Hatfields and have received 
no answer or have not heard from it since. Will your excellency be 
so kind as to inform as to the status of the case? I understand that 
Hatfields has employ-d counsel to prevent the warrant from being 
issued on the requisition, and that they have sent in a petition. 
They have and can make the people sign any kind of petition they 
want. I was ra-sed near them men and know them; they are the 
worst band of mero-ders — ever existed in the mountains, and have 
been in arms since the war; they will not live as citizens ought to ; 
they stand indicted in the county in 4 bad cases of murder, and one 
of them which occurred about a year ago, and — last year’- court was 
indicted for Ku-Kluxing and various other misdemeanor cases ; 

in fact, we cannot hold our elections without them crossing 
142 the line and run-g our citizens from the election grounds, 

and selling liquors in violation of the law, and these men 
has made good citizens leave their homes and forsake all they 
had, and refuse to let any person fo even tend their lands. These 
facts are true and known to be true, both by the ceenty & Lo- 
gan Co., W. Va. I understand that they are trying to make it ap- 
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pear to you that we want them for the purpose of murdering them. 
That is — false as anything can be. We want peace and want the 
laws executed, & do not want our citizens butchered up like dogs, as 
these men is doing. This county has never jlaleed any person, and 
wont do any harm to the Hatfields, except to see they get the law. 
We believe every person ought to answer for his conduct; that is 
the reason we ask the requisi-on.. Our State has been compelled to 
remand these men and to ask the assistance of your excellency. I 
hope you will let me hear from this matter at your earl-est conven- 
ience. You can find out all about myself by writing to any of our 
officers or to any of our State officers, and learn whether or not I 
am aman of my word. I want to know what has been done as 
soon as your excellency can let me know. Please excuse this letter, 


as I deem it of great importance. 
Yours, &c., P. A. CLINE. 


To the introducing of which the respondent objected, which ob- 
jection was sustained by the court; to which ruling of the court the 
relator excepts, and to save the benefit thereof prays that this his 
bill of exceptions may be sealed, signed, and made a part of the rec- 


ord, which is accordingly done. 
JNO. W. BARR, [seat.] 
District Judge. 


143 The court filed a written opinion which is as follows: 


The question presented to the court under this writ of habeas cor- 
pus is much narrower than the discussion of counsel would indicate. 
It is now settled that the courts of the United States will recognize 
the treaty obligations between the United States and other nations 
in regard to the extradition of fugatives from justice. In a recent case 
the Supreme Court recognized the provisions in regard to extradi- 
tion in the treaty known as the Ashburton treaty, between the United 
States and Great Britain, and decided that a person extradited under 
that treaty could only be tried for the crime for which he had been 
extradited. This was not because of the comity which should exist 
as between nations, nor because the law of nations would have been 
violated, but because of the terms of the treaty and the act of Con- 
gress made to carry out treaty obligations in the matter of extradi- 
tion of fugitives from justice. United States vs. Ranseline, 119 U. 
S. R., 407. It is also settled that there is not a personal right of 
asylum in a refugee who has fled this country being charged with 
crime to a foreign country. Thus if there be no treaty authorizing 
extradition, or if the fugitive from justice is not brought back from 
a foreign country under and according to the provisions of the treaty, 
if there be one, then the courts will not allow the fugitive to plead 
the mode of his capture and return to this country as an answer to 
his crime or in abatement to the indictment against him. Ker vs. 
Illinois, 119 U. S. R.,4387; 110 Illinois State R., 630; State vs. Brew- 
ster, 7 U.S.,118. As to a person charged with crime in one of the 
States of this Union and who has fled to another State there is some 
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difference in the reasoning of the courts, but I think all of the Ameri- 

can authorities concur in the conclusion that the refugee 
144 —-under such circumstances has not a personal right of asylum 

in the State to which he has fled. They agree that the ref- 
ugee when returned to the State wherein he committed the crime, 
by whatever means he may have been returned, cannot plead as an 
answer to his crime the manner of his return, and that he had not 
been extradited according to. and under the law. The State vs. 
Smith, 1 Baily, 283; State vs. Ross, 21 lowa, 467; In re Noyes, 17 
Albany Law J., 407. 

— Dow ease a great jurist, Chief Justice Gibson, made an important 
statement, though it was not necessary in the decision of the case, 
and that was that, although a refugee from justice who is brought 
to the State where he is charged to have committed the crime from 
the State to which he has fled has not of himself the right of asy- 
lum if the chief executive of the State from which he has been 
brought by unlawful means demand his return, he should be dis- 
charged under a writ of habeas corpus. This is because of the sov- 
ereignty which still exists in the States of this Union and the comity 
which should exist between them. This court cannot, however, con- 
sider what is or should be the law of comity between the States of 
this Union, because, by the express language of the act under which 
this habeas corpus was issued, this court is confined to the inquiry 
whether the petitioner is detained in custody of the jailer of Pike 
county in violation of the Constitution or laws of the United States ; 
nor can this court consider any controversy, if there be one, between | 
the State of West Virginia and the State of Kentucky; all such con- 
troversy are within the exclusive jurisdiction of the Supreme Court. 

The right to extradite a refugee who is charged with crime in one 

State and has fled to another State of this Union is governed 
145 by the 2d section, art. 4, of the Constitution of the United 

States, which provides that “A person charged in any State 
with treason, felony, or other crimes who shall flee from justice and 
be found in another State shall, on demand of the executive au- 
thority of the State from which he has fled, be delivered up to be 
returned to the State having jurisdiction of the crime.” 

Congress has enacted laws to carry out this provision of the Con- 
stitution, and it is settled that both State and Federal courts may, 
under a writ of habeas corpus, revise the action of the Governor of a 

State upon whom a requisition is made if he acts and has the ref- 
ugee arrested to see if the Constitution and the act of Congress have 
been complied with. The courts, however, cannot by any process 
known to the law compel a Governor upon such a requisition to act 
and have the refugee arrested and delivered over. Kentucky vs. 
Dennison, 24 How., 66. 

It is claimed that the petitioner is detained in violation of the 
Constitution of the United States and this court should discharge 
him; and it is argued that the only process by which he could be 
extradited was the process provided by the Constitution of the United 
States and the laws made thereunder, and that in this case this pro- 
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cess has been invoked in so far as to give this court jurisdiction to 
revise the action taken under it. 

[t is quite clear, as will be seen from the statement of facts already 
read, that there was no action taken by the authorities of West Vir- 
ginia under the requisition made by the Governor of Kentucky. 
Phillips, though designated by the Governor of Kentucky as the 
agent to receive from the proper authority of West Virginia the pe- 
titioner and others and bring them to Kentucky, never, in fact, acted 

as the agent of the State of Kentucky. It is true he repre- 
146 sented himself to the petitioner as having authority from the 

Governor of West Virginia to arrest him, and as being the 
agent of the State of Kentucky, but that was false. The Governor 
of West Virginia never issued a warrant for the arrest of petitioner, 
nor had Phillips any authority to do so either from the Governor of 
West Virginia or the Governor of Kentucky or any one else. The 
process by which a lawful extradition could be made was never 
used, nor did Phillips act under color of authority, and hence this 
court cannot revise his action as being an effort to act under the 
provisions of the Constitution and laws of the United States. 

This brings us to consider the other proposition, which is that 
since the adoption of the 14th amendment to the Constitution of 
the United States neither a resident or citizen of one State having 
been charged with crime in another State and fled therefrom can 
be extradited from that State except by the due process of law which 
is provided in the Federal Constitution and the laws made there- 
under, and unless he is thus extradited he is within the protection 
of that amendment. 

It is true, I think, that the only legal inode of arresting a refugee 
from justice under such circumstances is under and according to the 
Constitution of the United States and the laws made thereunder 
and such State laws as may be constitutionally made in aid thereof. 
This being true, it may be insisted that due process of law, as re- 
quired by that amendment, where a refugee from justice has fled 
from the State where he is charged with crime to another State, is, 
lst, the mode of extradition as provided by the Federal Constitu- 
tion and the laws thereunder; 2d, after he is returned to the State 

from — he has fled his arrest under and in accordance 
147 _—iwith the regular and lawful powers of that State. 

Hence, as he was not extradited according to or under the 
process provided by the Constitution and Jaws, but by force and 
against his will, he is now deprived of his liberty by the State of 
Kentucky without due process of law within the meaning of this 
amendment. That amendment declares, among other declara- 
tions, that “no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States, 
nor shall any State deprive any person of life, liberty, or property 
without due process of law.” 

It will be observed that this is not a grant to the citizen, resi- 
dent, or sojourner as an individual of any right which he did not 
therefore have, but it is a limitation upon the power of the States 
put in the Federal Constitution. 
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It is not a declaration of what privileges or immunities citizens 
of the United States are entitled to, but is a declaration that no 
State of the Union shall abridge them. 

The previous part of the section, which declares “all persons born 
or naturalized in the United States and subject to the jurisdiction 
thereof are citizens of the United States and of the State wherein 
they reside,” created a national citizenship, but does not declare or 
define the privileges, rights, or immunities of a citizen of the United 
States Those rights, privileges, and immunities are assumed to exist 
from the relation of national citizenship, and have not yet been 
clearly defined. by the courts, but whatever they may be, and how- 
ever they may be extended to rights and privileges which are na- 
tional in their nature, and beyond what therefore existed from the 

relation of State citizenship, I think national citizenship 
148 would not confer upon a refugee who has fled from a State 

which he is charged with crime to another State the right of 
asylum in said State. We have seen no such individual right of 
asylum existed because of State citizenship; and if it existed at all 
it would be because of the sovereignty which still remains in the 
States. There is no reason why a national citizenship should confer 
the right of asylum which could arise and exist in a State of this 
Union only because of a reserved sovereignty in the State. 

It is true that a citizen of a State and of the United States, both 
before and since the adoption of the 14th amendment to the Con- 
stitution, is entitled to be extradited under and according to the 
Constitution and the laws of the United States, and that he was and 
is entitled to a writ of habeas corpus and to his release when de- 
prived of his liberty by force and not in accordance with the pro- 
visions of the laws regulating extradition. Before the adoption of 
this amendment and the act of 1867 the State courts alone could 
issue a writ of habeas corpus in favor of one seized by force and with- 
out any process of law, but since that time the Federal courts as well 
as the State courts would, perhaps, have jurisdiction in such cases 
because of the 2d section of article 4 of the Constitution and laws 
made thereunder and the national citizenship of the person forcably 
seized and held in custody. 

The writ of habeas corpus, whither issued from a State or Federal 
court, would — no extra territorial force and neither court could dis- 

charge a person, although originally unlawfully seized, who 
149 had — legally arrested and was then held by due process 
of law unless a State court should, as indicated by Chief Jus- 
tice Gibson he would do, release the fugative from justice upon 
the demand of the Governor of the State from which he had been 
kidnaped as a matter of comity between the States. We therefore 


conclude that Kentucky has not abridged the privileges and ime 


munities of the petition as a citizen of the United States by arrest- 
ing him under a bench warrant after he was within the State. | 
The next inquiry is, Has the State of Kentucky deprived him of 
his liberty without due process of law within the meaning of this 
amendment ? | 
The petitioner has been indicted by a grand jury for willful murder 


Rereng A NNN  R g 


PLYANT MAHON YS. ABNER JUSTICE, JAILOR, &€. 77 


and was arrested in this State under and by the usual and regular 
process which has existed in this State from time immemorial for 
the arrest of persons indicted for crime by a grand jury. He is 
held by due process of law if the inhibition of the 14th amendment 
is to be limited to the process of thtt State which deprives him of 
his liberty. I-, however, the phrase “due process of law” is to in- 
clude the means by which others brought him into this State, then 
it is not due process of law. Clearly the prohibition is upon “ any 
State,” and we think “due process of law” which is required to be 
used by the State is its own process, and not the process of another 
State or the process of the United States. 

The Supreme Court has declined to define or attempt to define 
the meaning of “ due process of law,” and has wisely left its mean- 
ing to be ascertained by a gra-ual process of judicial inclysions and 
exclusion. 

This case does not, ho-ver, require that we shall attempt to define 

it, because there can be no doubt the — Kentucky by which 
150 __ the petitioner was arrested after he was brought into the State 

was “ due process of law,” so far — the process of that State is 
concerned. 

If, therefore, we are correct in construeing the part of the 14th 
amendment as meaning that the prohibition is confined to a “State,” 
and that the “due process of law” which is required to be used be- 
fore any person can be deprived of his file, liberty, or property by a 
State is the due process of that State, then the petitioner’s arrest and 
detention in the jail of Pike Co. is not a violation of this provision 
of the 14th amendment of the Constitution of the United States. 
The 5th amendment to the Constitution of the United States de- 
clared that no person shall be deprived of life, liberty, or property 
without due process of law. ‘The uniform construction of this 
amendment is that the United States shall not deprive any person 
of life, liberty, or property without due process of law, and that the 
process which is me-nt is a Federal process. Indeed, the form and 
character of one Government precludes any other construction. 
When the question was first presented I was inclined to the opinion 
that due process of law, in the meaning of the 14th amendment, 
required the petitioner’s extradition from West Virginia by a legal 
process as well as his legal arrest after he was in Kentucky, buta 
more critical examination has satisfied me that this amendment has 
not been violated by the State of Kentucky in thus arresting and 
detaining the petitioner in the jail of Pike county. 

The petitioner must, therefore, be remanded to the custody of the 
jailer of Pike county, and it will be so ordered. 


151 #£Dusrrict or KENTUCKY, 88: 

I, Samuel B. Crail, clerk of the district court of the United 
States for the district of Kentucky, at Louisville, do hereby certify 
that the foregoing one hundred and fifty-one pages, this included, 
contains a true and correct transcript of the case mentioned in the 
caption hereof as the same appears of record in my office. 


78 PLYANT MAHON YS. ABNER JUSTICE, JAILOR, &C. 


Given under my hand and seal of said district court this 4th day 
of April, 1888. ___. 
[L. s.] SAMUEL B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 


152 And afterwards, on the 6th day of April, 1888, the court 

being now sufficiently advised, it is adjudged that the judg- 
ment of the district court remanding the relator, Plyant Mahon, to 
the custody of the jailer of Pike county, Kentucky, be, and the saine 
is hereby, affirmed, and that the said jailer, Abner Justice, do have 
and recover against him, the said Plyant Mahon, his costs herein 
laid out and expended, and that he may have execution therefor ; 
to which ruling and judgment of the court the said Plyant Mahon 
excepts and prays an appeal to the Supreme Court of the United 
States, which is granted. 


District OF KENTUCKY, 8s: 
I, Samuel B. Crail, clerk of the circuit court of the United States 
for the district of Kentucky (at Louisville), do hereby certify that 
the foregoing 152 pages, this included, contain a true and 
153. complete transcript of the record and proceedings in the case 
mentioned in the caption hereof. 
Witness my hand and seal of said court this 13th day of April, 
A. D. 1888. 
[Seal 6th Circuit Court, Ky. Dis., U. S. of America. ] 
SAM’L B. CRAIL, 
Clerk Circuit Court U. S., Ky. Dist. 


Endorsed on cover: Kentucky C. C. U.S. No. 1411. Plyant 
Mahon, appellant, vs. Abner Justice, jailor of Pike county, Ken- 
tucky. Filed April 17, 1888. 
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IN THE SUPREME COURT OF THE 


United States. 


kx Parte. - 
PLYANT MAYHON, Appellant and Plaintif in Error. : . ‘| 


IN THE SUPREME COURT OF THE 


United States. 


Ex Parte. | 
PLYANT MAYHON, Appellant and Plaintif in Error. 


STATEMENT. 


In September, 1887, the Governor of Kentucky made his 
requi: ition under the U.S. statutes upon the Governor of 
West Virginia for Plyant Mayhon, a citizen of West 
Virginia, as a fugitive from justice, charged with mur- 
der committed in Kentucky in 1882, and in said re- 
quisition appointed one Frank Phillips as agent: of 
Kentucky to receive said Mayhcn from the authorities of 
West Virginia. During the correspondence between said 
Governors, and without any warrant having been issued by 
the Governor of West Virginia upon said requisition, or 
any process from We:t Virginia authorities, said Phillips at 
the head of an armed band of ,citizens of Kentucky, crossed 
over into West Virginia, arrested appellant, declaring to 
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him at the time of the arrest that it was made under the au- 
thority of a requisition of the Governor of Kentucky, and a 
warrant from the Governor of West Virginia, and forcibly 
and against the will of appellant. conveyed him o Pike 
county jail, in Kentucky. where he was confined by the jailor 
thereof and deprived of his Jiberty. The next day, while 
confined in said jail, a warrant in the name of the State of 
Kentucky, was served on appellant to answer said indict 
ment, and appellant held in said jail thereon, where he con- 
tinues to be so confined and deprived of his liberty. After 
said confinement the Governor of West Virginia made de- 
mand upon the Governor of Kentucky for the release and re- 
turn to West Virginia of appellant, which demand was re. 
fused. 

Separate petitions were filed by the State of West Vir | 
ginia and by Plyant Mayhon, praying writs of habeas corpus. 


I. “No person shall be deprived of life, liberty or prop- 
erty, without due process of law.” 
Art. 5, Const. U.S. 


“No State shall deprive any persen of life, liberty or 
property, without due process of law.” 
Art. 14, sec. 1, Const. U. S. 


II. The State of Kentucky has deprived appellant of his 
liberty without due process of law. 


1. The only process of law to arrest a fugitive in another 
State is a requisition by the Governor of the State from 
which, and a warrant thereon by the Governor to which, 
the fugitive has fled. 


State vs, Shelton, 79 N. ©. 605. 
Botts vs. Williams, 19 Ben. Monroe, 687-96. 
Dow’s Case, 18 Penn. 39. | 
a. This being the only process of law for the arrest 
of a fugitive, it is, necessarily, the due process of 
of law contemplated by the Constitution in such 
cases. 
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2. A State acts by its Legislative, Executive or Judicial 


ITI. 


authorities. Whoever by virtue of public position, 
under a State government, deprives another of life, 
liberty or property, without due process of law, violates 
the constitutional inhibition. Acts in the name and for 
the State, are the acts of the State. 


Ex parte Va. 100 U. 8. 339. 

Va. vs. Reeves, 100 U. S. 313. 
Strauder vs. W. Va. 100 U. S. 303, 313. 
Neal vs. Delaware, 103 U. S. 370, 397. 


a. Phillips was appointed agent of Kentucky; went 
in‘o West Virginia as such agent; arrested appel- 
lant, and declared he was acting as such agent; 
conveyed appellant to Pike county jail and 
placed him under the jailor thereof, as such 
agent, and the State of Kentucky ratified his 
agency by receiving and detaining the stolen 
citizen of West Virginia. 


It is the supreme duty of a State to protect its citizens. 
Service upon the one hand and protection upon 
the other, is as truly the compact between citizen |and 
State as subject and King. 


By the constitutional surrender of the power to make 
treaties; to enter into any agreement or compact with 
another State or country; to engage in war; and by the 
duty placed upon the United States to protect each 
State from invasion and domestic violence, the States 
have abdicated those modes of protection for their citi- 
zens which belong to a sovereign power; but the duty 
of the States to protect their citizens still remains; the 
remedy, only, is changed. If a citizen of a State be 
kidnapped and taken to a foreign country, the State has 
a right to demand of the United States that reparation 
be made; and if taken to a State of this Union, that 
relief be had in the Federal-Judicial tribunal. 


4 
IV. The Federal Court has jurisdiction in this case. 


1. A person arrested under extradition proceedings; is in | 
custody under or by color of United States Statutes, and 
Federal Courts have jurisdiction. 

Smith’s Case, 3 McLean, 121, 129. 
Holmes’ Case, 14 Peters, 562. 
Doo Woon’: Case, 18 Fed. Reporter, &98. 


2. Habeas Corpus lies in United States Courts where a 
prisoner is restrained of his liberty, by State authority, 
in violation of the Constitution of the United States. 

Ex Parte Royall, 117 U. S. 241, &e. 

The appellant’s right is to remain in West Virginia, and 
West Virginia has a present and continuing right to 
his services, and a duty to protect him, until taken 
therefrom by due process of law. 

a. The State of West Virginia has aright to petitic n 
for a writ of habeas corpus, in its own name, as it 
did in this case, because, being entitled to the 
services of its citizens in the payment of taxes, 
working of roads, serving on juries, &c., it is the 
person for whose relief the application is intend- 
ed, under section 754, Revi-ed Statutes, U. S. 

A suit by the Governor, for and on behalf of 
the State, is a suit by the State. 
Ky. vs. Gov., &c., 24 How. 66. 

b. The cit zen who is taken from a State, without 
due process of law, and conveyed to, and confined 
in another State, may, on his application for a 
wit of habeas corpus, rely upon the demand of 
the State whence he was taker, and the sovereign 
right of the State to such possession of its citizen 
will be vindicated in his person. 

Dowe’s Case, 18 Penn. 39. 


VY. Cases based upon extradition as between foreign coun. 
tries have no application to the case at bar, which is a 
proceeding for the protection of a constitutional right. 
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Extradition to foreign countries is purely and exelu- 
sively a national power, to be exercised under treaty 
stipulation alone, and not by State governments. 

Holmes’ Case, 14 Peters 540, 561, &c. 

Raascher’s Case. 119 U. S. 407. 

Ker’s Case, 119 U. S. 436. 

Holmes’ Case, 12 Vt. 631. 

Curtis’s Case, 50 N. Y. 321. 

Cooley’s Const., lim., 5th ed., 23, note. 


Tie above decisions dispose of the following cases cited in 
the Court below: 


Vi. 


BrEWSTER’S Cask.—He escaped into Canada, was 
brought back to Vermont against his will, and tried. 

7 Vermont, 118. Decided in 1835. 

Howe’s Caszt.—A Canadian, arrested in Canada, by a 
Canadian policeman, brought to New York, and then 
served with process. 

4th. Parker 253. Decided in 1858. 


A person cannot be extradited on one alleged crime and 
tried on another. 

Rauscher’s Case, 119 U. S., 408. Decided in ——. 

The last’ above case disposes of the following cages 
cited in the Court below: 

CoLWELL’s CasE.—He ‘was brought into New York 
from’ Ontario, by extradition proceedings, for one offense 
and tried for another. * Decided in 1871. 

Noyes’ CasE.—He was brought into New Jersey from 
York, by extradition proceeding, for one offense and 
tried on another. 

Vol. 17, Law Journal 407. Decided’in 1878. 

The following cases, as between the States, were cited 
below : 


Dows’ Casz.—He fled from Pennsylvania to Michigan. 
Governor of Pennsylvania issued requisition to Gover 
nor of Michigan, the’ requisition was honored and war- 
rant issued by Governor of Michigan. Arrest made by 
party not having warrant and prisoner conveyed to 
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Pennsylvania and tried. Writ dismissed because no de- 
mand made by Governor of Michigan for return of pris- 
oner. 

18 Penn., 39. Decided in ; 

Bartey’s Case.—Proclamation by Governor of South 
Carolina: but no requisition; no officer or agent ap 
pointed by Governor of South Carolina to make arrest 
and no demand for return of prisoner, by Governor of 
North Carolina. 

S. C. Law R., Vol. 1, p. 283. Decided in 1821. 

Ross AND Mann Case—Arrested in Missouri and 
brought back to Iowa without requisition or warrant 
Not arrested by officer or agent of lowa, and no demand 
made by Governo: of lowa for return of prisoner. 

21 Iowa, 467, 770. Decided in 1866. 

All of foregoing cases, excepting Noyes’ case, were de- 
cided before the act of 1867, extending habeas corpus 
protection to Constitutional guarantees; and the Noyes 
case has been overruled by Supreme Court U. 8. in 
Rauscher’s case, 119 U. S8., 408. 

As.independent. sovereign States, it was the duty of each 
State to protect its citizens again-t the wrongful a't of any 
foreign States. | 

A State that would fail to demand reparation for the kid- 
napping of her citizens by another State, or by the citizens 
thereof, and, in case of denial, support its demand by an ap- 
peal to arms, would have been unworthy a place amongst 
sovereign powers. 

When the Constitution of the United States was formed, it 
was notihe purpose of the States to abdicate the duty of 
protection to their citizens, whether against the unlawful 
acts of foreign countries, or of States of this Union. 

In cases of wrongs committed again;t the citizens of the 
States, by a foreign country, the duty of the Federal govern- 
ment is plain, and has been performed ¢ flectually in impor- 
tant historic cases. | 

It would be a lamentable failure in the political organiza- 
tion of this country if one State can be guilt: of such cor- 
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duct towards another—and that, too, in plain violation of 
the Constitution of the United States—as would be cause 
for war as between independent sovereignties, and yet, the 
wronged State be remediless. 

It is plain, common history, that when the convention 
of 1787 submitted the Constitution for ratification, it was 
en irely without that support to assure its adoption, until 
the general understanding was reached by the public men 
of the respective States, that such amendments should be 
made as would give the fundamental guarantees to life, lib 
erty, property, «ce. 

The fifth amendment, providing that “tno person shall be 
deprived of life, liberty or property. without due process of 
law,’ was one of these guarantees submitted by the first 
Congress which convened under the Constitution. 

The fourteenth amendment, providing that “no State shall 
deprive any person of life, liberty or property, without due 
process of law,” is another guarantee, found necessary to 
secure ahsolutely, to the citizen, due process of law. 

As an independent sovereignty the State had a right and 
duty to protect its own citizens against the act of kidnapping 
by the authorities of another State. The right and the duty 
remain the same, the remedy alone is changed. The remedy 
belonging to soverign power has been surrendered to the 
Federal government and lodged in its judicial department 
by the fifth and fourteenth amendments to the Constitution, 
securing to every citizen due process of law against the acts 
of both individuals and States. 

Th: se Constitutional safeguards are co-extensive with the 
domain and citizenship of this government. They are neither 
the p'aythings of States nor the su jects of official legerde- 
main. They are not to be violated by arresting and carrying 
away the citizens of one State into another and there confin- 
ing them in jail, and then evaded by the service of process. 
The rights of appellant, and the rights of West Virginia were 
violated in the arrest, and they were, and are now, violated in 
the detention It is the present right of appellant, and the 
right of West Virginia, that he be now within said State, and 
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that he may remain there until arrested and taken by due 
process of law. 

Neither a State nor an individual can violate the Consti- 
tution with one hand, and evade it with the other. This, 
the State of Kentucky can do, if, by one of-its agents or 
officers it can arrest a citizen of West Virginia within its 
territory, without warrant, and then by another of its agents 
or officers, legally, serve a process upon him in its name. 


By Counsel for West Virginia and Plyant Mayhon. 
April 20, 1888, 
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Supreme Court of the anited States. 
OCTOBER TERM, 1887. 


No, 1411. 


PLYANT MAHON, Appe.tant, 
v8. 
ABNER JUSTICE, Jairer or Pike County, Ky. 


Appeal from the Circuit Court of the United States for the 
District of Kentucky. 


MOTION TO ADVANCE. 


The appellant, Plyant Mahon, comes and moves the Court 
that the above-entitled cause may be docketed and set for 
hearing on Friday, the 27th day of the present month; or, if 
the same cannot be heard on that day, then upon the ear- 
liest day during the present term which may be practicable 
thereafter, and for this motion assigns the following reasons: 


I. He is now confined in the jail of Pike county, in the 
State of Kentucky, without the privilege of bail, and is, as 
he avers, unlawfully restrained of his liberty by the keeper 
of said jail, in violation of the Constitution and laws of the 
United States. 
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II. That the object of this proceeding is to secure his 
discharge from said unlawful imprisonment; and, 


IIT. The next term of the State court in which he is held 
to answer, and at which he should be tried if not discharged 
by the judginent of this Court, will elapse before the begin- 
ning of the next term of this Court, and, inasmuch as no 
proceeding can be lawfully had in said State court pending 
this appeal, his trial in said court will be postponed and his 
imprisonment greatly protracted in the event of his failure 
to obtain a speedy hearing of his appeal by this Court; and 
for the further reason that eight other prisoners are confined 
in the same manner, and whose cases by agreement will 
abide this. These cases have created great uneasiness in a 
large section of country and broken reciprocal county rela- 
tions between the States of West Virginia and Kentucky, 
and both States are anxious for a speedy settlement. 

Eustace GIBSON, 
Of Counsel for Appellant. 


| Endorsed :] Supreme Court U.S. Oct’r term, 1887. No. 
1411. Plyant Mahon, app’t, vs. Abner Justice, jailer, &c. 
Motion to.advance. 

[Stamped :] Office Supreme Court U.S. Filed Apr. 17, 
1888. James H. McKenney, clerk. 
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ll. That the object of this proceeding is to secure his | 
discharge from said unlawful imprisonment; and, 
IIT. The next term of the State court which he ts held 
to answer, and at which he should be tried 1f not discharged 
by thi l\ggine ll this Court, will elapse before the begin- 
ning of the next term + ; Court, and, inasmuch as no 
proceeding can be lawfully had in said State court pending | 
this appeal, his trial in said court will be postponed and his | 
imprisonment greatly protracted in the event of his failure | 
to obtain a speedy hearing of his appeal by this Court; and 
for the further reason that eight other prisoners are confined 
in the same manner, and whose cases by agreement will 
abide this. ‘These cases have created great uneasiness in a 
large section of country and broken reciprocal county rela- 
Lions between the States of West Virginia and Kentucky, 
and both States are anxious for a Spree dy settlement. 
USTACE GIBSON, 
Of Counsel for A ppe lant. 
[ Endorsed :] Supreme Court U.S. Oect’r term, 1887. No. 
1411. Plyant Mahon, appt Abner Justice, jailer, Ke. 
Motion to advance. 
4 + 7 hk . ‘ ail ’ ‘ a" . Sonal 
[Stamped :] Office Supreme Court U.S. Filed Apr. 17, 
ISSS8. James H. Mehkenney, clerk. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 
No. 1411. 


~PLYANT MAHON, Appetrant, 
vs. 


ABNER JUSTICE, JAtter or Pike County, Kentucky. 


BRIEF POR APPELLANT. 


KuSTACE GIBSON, 
Of Counsel for Appellant. 


Judd & Detweiler, Printers. 
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Supreme Court of the Gluited States. 


OCTOBER TERM, 1887. 


No. 1411. 


PLYANT MAHON, Appe.uant, 
vs. 


ABNER JUSTICE, JAILER oF PIKE County, Kentucky. 


BRIEF FOR APPELLANT. 


STATEMENT. 


The following is believed to be a correct statement of the 
facts and pleadings in this case, as shown by the record: 

Some time in the year 1872, in the county of Pike, State 
of Kentucky, Ellison Hatfield, a citizen of Logan county, 
West Virginia, was assaulted and murdered by three Mc- 
Coys, citizens of Kentucky. Two of these McCoys were 
thereupon arrested by a mob, believed to be citizens of the 
said county of Logan, and shot to death. For this twenty- 
eight citizens of the said county of Logan were afterwards 
indicted in due form of law in the proper court, in the said 
county of Pike and State of Kentucky, in that same year, 
and bench warrants were properly issued for their arrest. 
Although these twenty-eight men were openly living within 
the State of West Virginia and within twenty miles of the 
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county-seat of the said county of Pike ever since that time, 
no requisition was ever made by the Governor of Kentucky 
upon the Governor of West Virginia until in November, 
1887; and, although they were frequently during all this 
time in the said county of Pike and at its court-house, no 
attempt was ever made to arrest any of these men, and es- 
pecially the appellant, Plyant Mahon, and the eight others 
now incarcerated in the jail of the said county of Pike. 

About November, 1887, some parties in the said county of 
Pike, supposed to be Perry A. Kline, a deputy sheriff and 
jailer of said county; Lee Fergurson, the county attorney, 
and Frank Phillips, another deputy sheriff of said county, 
induced the Governor of Kentucky to offer large rewards for 
the capture of these men and requisitions upon the Governor 
of the State of West Virginia for their rendition as fugitives 
from the justice of the Stateof Kentucky. In this requisi- 
tion the aforementioned Frank Phillips was appointed the 
agent of the State of Kentucky by the Governor thereof in 
due form of law, and he thereupon duly notified the Gov- 
ernor of West Virginia of such action, and formally deliv- 
ered such requisition and demanded the rendition of said 
prisoners. After some preliminary correspondence between 
the Governors of the two States looking to a fuller compli- 
ance with the forms of law in such cases the said Frank 
Phillips was duly notified that the Governor of West Vir- 
ginia had directed warrants to issue for the arrest and de- 
livery of these.men to him as agent for the State of Ken- 
tucky, and that the same would be done upon the payment 
of $54, the fees provided for by law. This he declined to do, 
but agreed to pay $15, the costs for the warrants for four 
men whom he named, stating that he did not want the 
others. 

Neither the appellant, Plyant Mahon, or either of the 
other men now in jsil as aforesaid was one of those four. 
They are men he expressly said he did not want. In the 
meantime it came to the knowledge of the Governor of West 
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Virginia, through affidavits of most reputable men, that the 
said requisition was being used as a means for extorting 
money from the parties therein named, and that the said 
Perry A. Kline, certainly, and the said Phillips and Fergu- 
son, presumably, were engaged therein. Of this Governor 
Wilson,of West Virginia, notified Governor Buckner, of Ken- 
tucky; requested him to inquire into the matter, and in- 
formed him that he would hold up the warrants in the 
meantime. He also caused the said Frank Phillips to be 
notified and the $15 to be forwarded to him. 

As soon as the said Frank Phillips received this notice he 
openly, and in the full view and knowledge of all the au- 
thorities of the said county of Pike, proceeded to raise and 
enlist a force of about thirty men, citizens of the State of 
Kentucky, mounted them on horses, armed them with Win- 
chester rifles and revolvers, openly marched into the county 
of Logan and State of West Virginia, and for more than one 
month continued, with forces of different numbers, to raid 
and arrest the citizens of West Virginia residing in the 
counties of Logan and McDowell until he had succeeded 
in arresting your appellant, Plyant Mahon, and the eight 
others before mentioned. 

During this time this Frank Phillips, the deputy sheriff 
of the said county of Pike and the agent of the State of 
Kentucky, made five distinct and open raids into the State 
of West Virginia, on one of which he attacked a posse of 
seven men who had been summoned by a constable of the 
county of Logan, routed them, shot down one, and then 
coolly walked up to the wounded man, placed his rifle to 
his head, and burst his skull into fragments. On another 
raid he wounded and murdered another citizen of West Vir- 
ginia in the same manner, shoving aside his gray-headed 
wife to doit. I eall the attention of the Court to these mat- 
ters, because, when Governor Wilson called Governor Buck- 
ner’s attention to them, he, Governor Buckuer, still endorsed 
and stood by his agent, Phillips. 
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The eight men arrested, as above stated, were arrested on 
three different raids, and as fast as arrested were conveyed 
by the men arresting them to the jail of Pike county, and 
there locked up by the said Kline, jailer thereof, and then 
the raiders would return to West Virginia for others. No 
attempt was made by any of the authorities of the State of 
Kentucky to stop this war and bloodshed until Governor 
Wilson, of West Virginia, called out troops and was hurry- 
ing them to the locality of this invasion, and formally re- 
quested Governor Buckner, of Kentucky, to take some steps 
to stop it. 

After these men had been locked in jail over night and 
while still under lock and key in the said jail the sheriff of 
the said county of Pike would the next day serve warrants 
upon them. 

After this raiding had been stopped and the Governor 
of West Virginia could ascertain which of his citizens had 
been thus captured he made formal demand upon the Gov- 
ernor of Kentucky for their restitution. This the Governor 
of Kentucky refused to do; therefore this appeal to the 
courts of the United States to preserve the integrity and 
dignity of our State and the rights and liberties of our citi- 
zens as secured to'us and them under and by virtue of the 
Constitution of the United States. 

On the 5th day of April, 1888, Governor Wilson, of the 
State of West Virginia, in his official capacity and in behalf 
of the State of West Virginia, made formal application be- 
fure the. district court of the United States for the district 
of Kentucky for a writ of habeas corpus for the appellant, 
Plyant Mahon, and the eight other citizens of West Virginia 
so held as aforesaid, and at the same time and before the 
same court one John Shepherd made a like application. 

The honorable court granted a writ and directed that the 
proceedings be carried on in the name of the said Shepherd 
as relator. 

Afterwards your appellant, Plyant Mahon, filed his indi- 
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vidual application before the said court, and it was agreed 
and directed that the proceedings upon the three applica- 
tions be carried on under the name of Plyant Mahon as 
relator. ° 

Upon the hearing of the case the district court refused to 
release your appellant, Plyant Mahon, or the other prisoners, 
but remanded them back to the possession of the jailer of 
Pike county. From this order your appellant and the others 
appealed to the circuit court for the sixth cireuit of the 
United States. That court confirmed the judgment of the 
district court, and from that judgment of the circuit court 
your appellant now appeals to this Court. Should there be 
any inaccuracy found in this statement upon comparison 
with the record I beg the Court to remember that I have 
not that record before me and write from memory. 

Before proceeding to state the points of law raised and re- 
lied on in this case I ask leave to remind the Court that 
while these three several applications for the writ were be- 
fore the court below and were made a ‘part of the record and 
each considered and acted upon by that court, that court, 
for its own convenience and by agreement, selected onestyle 
for the case and directed it to be known and denominated 
accordingly upon the dacket, so the term relator will be used 
tu refer to each claim made. 


ARGUMENT. 


The first rights to which I shall call the attention of the 
Court will be those of the State of West Virginia, and the 
first wrongs of which I shall complain will be hers. Although 
not one of the original States making the compact of the 
Constitution, by her admission as a State the Federal Gov- 
ernment guaranteed her all rights they had or have, and she 
may, therefore, be regarded as a sovereignty which, for cer- 
tain considerations, surrendered certain rights to a greater 
sovereignty and assumed certain obligations towards that 
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sovereignty in consideration of obligations upon its part. 
Among the rights she surrendered (for the purposes of this 
case) were the rights to make treaties, raise armies, and de- 
clare war. Among the obligations she assumed were to pay 
taxes for the support and honor the drafts by sending her 
citizens to the defense of the Federal Government or any 
State thereof. In consideration of these things the preamble 
of the Constitution was adopted as the key to the construc- 
tion of that instrument. It was in order to form a more per- 
fect union, establish justice, insure domestice tranquility, &e. 
To perform all the obligations of the General Government to 
the States the three branches of Government were charged 
with certain duties and neither branch could throw its duties 
upon another. 

Questions between the States, between citizens of one 
State and those of another, between one State and the citi- 
zens of another, and the rights of property, liberty, or life 
all belong exclusively to the judiciary provided for in ar- 
ticle III. In section 4 of article IV it guarantees each 
State “against invasion.” | 

Now, 1 respectfully submit that the facts stated above 
constitute an “invasion.” If twenty-eight armed men, 
under an officer of another State, arresting our citizens, to 
have them answer to the laws of an invading force, is not 
an invasion, why would a thousand orany other number of 
men so acting be an invasion ? 

If they have the right to take and carry from the State of 
West Virginia nine of her citizens, why have they not the 
right to carry away a thousand, or even the whole population 
‘of that State, to their prisons if they had the power? If a 
strong State can thus decimate a weaker one, how can that 
weaker one perform her constitutional duty to the General 
Government, or even maintain her own? To enable his 
State to maintain itself and carry on the functions of gov- 
ernment it is necessary that Governor Wilson should have 
his citizens secure in their citizenship, quieted in their dom- 
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iciles, and confident in the sanctity of the laws of their State 
and of the United States. If these things are to be allowed 
no man, woman, or child in any State can know at what 
moment he or she may be captured and carried from home 
to a foreign jurisdiction. 

The State has surrendered her power to recapture these 
men to the General Government, and I therefore respectfully 
submit that it becomes the duty of that Government to do 
through its courts in this case what the State would other- 
wise do through its armies, and upon this point I cite your 
honors to 3d McLean, 127—Smith’s case. 

That the Governor of a State has the right to make this 
application I refer to tie well-known rule of the common 
law. 

That in eases of orphans and those of general interest 
affecting the public it is the duty of the Crown as “ pater 
patria” to sue out writs of habeas corpus and its solicitor to 
prosecute them. (Dow’s Case, 18th Penn.) 

That it was intended that the Federal courts should have 
the power, in protecting the liberty and lives of the citizens 
of the different States, to supervise and set aside the decrees 
of State courts and liberate men held under them as well 
as to disregard acts of State Legislatures, | refer to articles 
V, VI, VILL. 

The relator, Plyant Mahon, claims that under article IV, 
section 2, he was guaranteed all the “ privileges and im- 
munities of citizens of the several States,” and he asserts 
that the dearest of all those “ privileges and immunities” 
was the right to enjoy his domicile unmolested and to appeal 
to the courts and laws of his State and judgment of his peers 
for protection. These have been denied him. 

He again asserts that the second clause of that same sec- 
_tion, after making this guarantee, provided the only means 
by which he could be deprived of those benefits, and that 
that is the only “due process of law” by which he could be 
so deprived. ‘ 
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He asserts that article guarantees that he shall not “ be 
deprived of life, liberty, or property without due process of 
law,” and he claims that his confinement is such. 

Again, hé asserts that the State of Kentucky, in enforc- 
ing what she claims to be one of her laws, in his case is 
violating the Fourteenth Amendment to the Constitution, 
which declares that “no State shall make or enforce any 
law which shall abridge the privileges or immunities of 
citizens of the United States,” and he claims that this action 
ou the part of the said State of Kentucky does “ abridge his 
privileges and inimunities.” 

Being thus captured contrary to the provisions of the Con- 
stitution and having rights thereunder, he submits that the 
Federal courts have jurisdiction of his case and should right 
his wrongs. In that I refer to Rauscher’s case, 407, and 
Keer’s case, 436, 119 United States Reports. 

But the State of Kentucky, admitting the wrongful cap- 
ture and violation of the relator’s, Plyant Mahon’s, constitu- 
tional rights, claims that she was no party thereto, and not 
responsible therefor. This position is untenable. The tak- 
ing and holding was one continuous act by the same officers 
of the State of Kentucky, and was her act for the purposes 
of this case. The act of Phillips in capturing and of Kline 
in locking him up in jail without warrant or mittimus, were 
both the wrongful acts of the State of Kentucky (see 
Cooley’s Constitutional Limitations, page —); and being thus 
carried out of their own jurisdiction into the jurisdiction of 
the State of Kentucky by fraud and force of arms, and held 
under arrest, while so held no process could be legally served 
upon him or become “due process of law,” nor could the 
State of Kentucky or the courts thereof acquire any rights 
or get any jurisdiction by this wrong. 

Upon this point I refer to 18 Penn., 37 ; 12 Pickering, 270, 
and cases therein cited, and to 16th American: Decisions, 
723, and note. . 

In view of all of which I respectfully submit that the re- 
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lator has been captured and is now detained, in violation of 
his constitutional rights asa citizen of the State of West 
Virginia and of the United States, and that the State of 
West Virginia has been invaded and deprived of the use, 
services, and enjoyment of her subjects in violation of the 
Constitution of the United States of America. 


Eustace GIBSON, 
Of Counsel for Appellant. 


—— 
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Supreme Coutt of the United Stated. 


OCTOBER TERM, 1887. 


PLyAntT Manon, Appellant, ) 
| 

DS. +» No. 1,411. 
| 


ABNER JusTICcE, Jailer, &c., Appellee. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF KENTUCKY. 


Brief for Appellee. 


STATEMENT. 


The appellant, Plyant Mahon, was brought before 
the District Court of the United States for the dis- 
trict of Kentucky, on a writ of Habeas corpus issued 
upon two petitions signed respectively by E. W. 
Wilson, governor of West Virginia,.and John A. 
Shepherd, each alleging substantially that said Ma- 
hon had been forcibly seized by a body of armed 
men, acting without warrant, or other legal author- 
ity, and carried against his will from the State of 
West Virginia into the county of Pike in the State 
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of Kentucky, where he was unlawfully imprisoned in 
the jail of said county, and praying his discharge 
upon the ground that his arrest and detention were 
in violation of the constitution and laws of the United 
States. The court in view of the fact disclosed upon 
the return of the writ overruled the motion for his 
discharge, and remanded him to the custody of the 
jailer ; whereupon he appealed to the Circuit Court, 
and that court having affirmed the judgments of the 
‘District Court, the case is brought here on appeal. 

It appears from the jailer’s return to the writ of 
habeas corpus, which is not controverted, and must 
therefore be taken as true, that at the September 
term 1882 of the Circuit Court of Pike County, Ken- 
tucky, the appellant Plyant Mahon, who was at the 
time, and ever since has been a citizen and resident 
of West Virginia, was indicted in three cases for the 
crime of wilful and deliberate murder, alleged to 
have been committed by him in that county; that 
the three indictments thus found against him were 
duly docketed, and bench warrants for his arrest is- 
sued thereon in pursuance of orders entered of ree- 
ord at each succeeding term of the court, which were 
successively returned not executed ; that on the 10th 
day of September, 1887, the governor of Kentucky 
made upon the governor of West Virginia a requisi- 
tion in writing under the seal of the Commonwealth, 
demanding the arrest and rendition of said Mahon, 
to answer said indictments for murder; that said 
requisition was accompanied by a copy of the in- 
dictment therein referred to, which was certified by 
the governor of Kentucky, to be authentic; that 
one Frank Phillips was appointed by the governor 
of Kentucky as agent to receive and bring said Ma- 
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hon into the State of Kentucky when arrested under 
said requisition ; that on the 380th day of September, 
L887, the governor of West Virginia returned said 
requisition to the governor of Kentucky, with infor- 
mation that the same would not be complied with un- 
less accompanied by an affidavit as prescribed by the 
statutesof West Virginia: that on the 13th day of Ve- 
tober, 1887, the governor of Kentucky again sent said 
requisition to the Governor of West Virginia, ac- 
companied by the affidavit required by him ; that 
the Governor of West Virginia, nevertheless, still 
declined to issue a warrant for the arrest and rendi- 
tion of said Mahon, in compliance with said de- 
mand; that on the 5th day of December, 1887, in 
pursuance of an order of the court having jurisdic- 
tion of the indictments pending against said Mahon, 
a bench warrant for his arrest upon each of said in- 
dictments was issued and placed in the hands of 
the sheriff of Pike county for service; that on or 
about the 12th day of January, 188s, Frank Phillips 
and others, without any warrant, authority, or com- 
mand of the Commonwealth of Kentucky whatever, 
but in pursuance of their own wills and of their own 
wrong, violently seized the said Mahon in the State 
of West Virginia, and carried him, by foree and 
against his will, into Pike county, Kentucky, where 
the sheriff executed upon him the three writs which 
had been issued for his apprehension, and delivered 
him into the custody of the jailer of said county, 
with copies of said writs, as required by the statute 
of said State, and that said jailer held said Mahon 
confined in the jail of said county, in pursuance of 
the mandate of said writs, and to answer said in- 
dictments for murder, when the writ of Aabeas COT PUs 
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was served upon him. It further appears that on 
the Ist day of February, 1888, the Governor of 
West Virginia made a demand in writing upon the 
Governor of Kentucky for the release of said Mahon 
from jail and for his safe conduct back into the 
State of West Virginia, with which the Governor of 
Kentucky respectfully declined to comply. (See 
jailer’s return and amended return, Record, pp. 7, 
44, 45.) 


I. 


- From the foregoing facts, which are set down in 
their chronological order, and not disputed anywhere 
in the record, it is manifest that this proceeding is in 
no sense a controversy between the two States, not- 
withstanding the petition of the Governor of West 
Virginia over his official signature, attested by the 
broad seal of his Commonwealth, asking the inter- 
vention of the District Court in appellant’s behalf. 
Even if it should be conceded that the State of West 
Virginia has any just grounds of complaint against 
the State of Kentucky, such grievance could only be re- 
dressed by a direct proceeding exclusively within the 
jurisdiction of thiscourt, and not collaterally ina case 
like this. Itis clear, however, that no such grievance 
exists. There is no logical or legal connection be- 
tween the antecedent action of the executive of either 
of those States, and the forcible seizure and deporta 
tionof appellant, nor did the subsequent transactions 
of either of them have the slightest effect upon the 
legality of the prisoner’s detention under the regular 
process of Kentucky, executed upon him after he had 
been brought into that State, 
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it is true that Frank Fhillips, one of the parties 
who forcibly arrested Mahon, had been appointed by 
the Governor of Kentucky to receive and transport 
him to Kentucky, in the event of his arrest under a 
warrant from the Governor of West Virginia, in 
pursuance of sections 5278, 5279 of the Revised 
Statutes of the United States. But that appoint- 
ment did not confer, or pretend to confer upon him 
the least shadow of authority to make the arrest 
himself, either in the State of West Virginiaor else- 
where. And it may also be true that Phillips said, 
at the time of making the arrest, that he was acting 
as State agent, and had authority from the Governor 
of West Virginia to make it ; but that statement, if 
made, was simply a falsehood. As the District 
Judge very justly says in his opinion (Rec., p. 75): 


‘*The Governor of West Virginia never issued a 
warant for the arrest of petitioner, nor had Phillips 
any authority to do so either from the Governor of 
West Virginia or the Governor of Kentucky, or any 
one else. The process by which a lawful extradition 
could be made was never used, nor did Phillips act 
under color of authority.”’ 


Il. 

Eliminating from consideration, therefore, the 
transactions of the Executives of the two States, 
both preceding and subsequent to the arrest of ap- 
pellant as having no legal effect upon the validity of 
his detention in the Pike County jail, under au- 
thority of a lawful warrant, and consequently totally 


irrelevant, as well as the voluminous correspondence 
between them, which constitutes the great bulk of 
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the record, the real facts upon which the present 
controversy hangs, are reduced to the following : 


1. That the appellant was under indictment in 
the criminal court of Pike county, Kentucky, in 
three cases, for murder. 

2. That warrants for his arrest, to answer said 
indictments, were regularly issued and placed in 
the hands of the proper officer, for service, on the 
5th day of December, 1888. (See Exhibits 1, 2, 3, 
Record, pp. 8-9.) 

3. That, on or about the 12th day of January, 
1888, appellant was forcibly arrested in the State 
of West Virginia by a body of armed men, acting 
without warrant or color of legal authority, and car- 
ried, against his will, into Pike county, Kentucky. 

4. That, after he was taken into that county, the 
warrants for his arrest were executed upon him by 
the sheriff, who delivered him to the jailer thereof, 
together with copies of said warrants, as required 
by law ; and, 

5. That he was detained in the jail of said county, 
under and by virtue of said warrants, to answer said 
indictments when the writ of habeas corpus was 
served upon the jailer. 


And upon these facts, admitted on all hands to be 
true, the sole question to be determined is, whether 
the detention of appellant in the jail of Pike county, 
under the circumstances and for the purpose dis- 
closed, is in violation of the Constitution or any 
law of the United States. If not, the judgment of 
the circuit court must be affirmed, as it is expressly 
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provided by section 753 of the Revised Statutes, 
that— 


‘*The writ of Aaheas COT pus shall in no case ex- 
tend to a prisoner /7 jail unless when he is in cus- 
tody under or by color of the authority of the United 
States or is committed for trial before some court 
thereof, or is in custody for an act done or omitted 
in pursuance of a law of the United States or of an 
order, process, or decree of a court or judge thereof, 
or is in custody in violation of the Constitution or of 
a law or treaty of the United States.’’ 


IV. 


What provision of the Constitution, or what law 
of the United States is thus violated, it must be con- 
fessed, is somewhat difficult to conjecture. It is con- 
tended, however, that the second section of the 
fourth article of the Constitution, which provides that 
‘‘a person charged in any State with treason, felony, 
or other crime, who shall flee from justice, and be 
found in another State, shall, on demand of the 
executive authority of the State from which he fled, 
be delivered up, to be removed to the State having 
jurisdiction of the crime,’* and the laws passed by 
Congress to carry the same into-effect, not only ren- 
der the extradition of a fugitive from justice illegal 
if effected in any other manner, but any subsequent 
detention of a person thus irregularly extradited 
unlawful, although he may be held under a regu- 
lar warrant of arrest issued from the court having 
jurisdiction of the crime alleged against him. 

A similar contention has been’ made in a number 
of other cases, but. never sustained by the courts in 
a single instance. It is true that it has frequently 
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been held, and quite correctly, that when a person 
has been brought by force or fraud, or other device 
of the plaintiff, within a certain jurisdiction in order 
that process may be served upon him inac/r// action, 
he is not bound by such service, and that for the 
obvious reason that no man should be permitted to take 
advantage of hisown wrong. Buta State is never re- 
sponsible for, nor bound by, the acts of unauthorized 
individuals, and such acts, whether right or wrong 
in themselves, cannot be imputed to it, nor take 
away its sovereign right to try and punish a violator 
_of its criminal laws when once within its custody. 
The distinction between civil and criminal proceed- 
ings in this regard has been distinctly noticed in 
numerous cases. Chancellor Harper, in Siith’s Case, 
1 Bailey, So. Car. R., p. 291, Note. Johnson, J., in 
same case, Ib., 289, 290; People vs. Rowe, 4 Park. 
Cr. R., 253; Ross & Mann’s Case, 21 Iowa, 46; Jn 
re Noyes, U. 8. C. C., New Jersey, reported in 17 
Albany L., p. 407; U. S. vs. Lawrence, 13 Blatch., 
306; McAllister, J., in Ker’s Case, 16 Chicago Legal 
News, 17. 

But, as already stated, it has been universally 
held, without a single break in the line of decisions, 
that, no matter by what method a fugitive charged 
with a violation of the criminal laws of a State may 
be brought back within its jurisdiction, it has a 
right to hold him to answer for the crime alleged 
against him, and the courts will not inquire by what 
means or in what precise manner he may have been 
brought within the reach of justice. 


9 
Scott’s Case. 


The leading case upon this point is that of Susan- 
nah Scott (9 B. & C., 446), decided by Lord Tenter- 
den, in May, 1829, and which has been universally 
cited as authority for the principle above asserted 
wherever the question has since been raised. The 
prisoner, who had been indicted for perjury in 
England, had fled to Belgium. A warrant for her 
arrest was issued and placed in the hands of an 
officer specially designated for that purpose. He 
pursued her to Belgium, where he seized her and 
carried her back to England, and application was 
made to Lord Tenterden for a writ of Aabeas corpus 
for her release, on the ground of the illegality of 
her arrest in a foreign jurisdiction. The motion 
was argued for the prisoner by Mr. Chitty, and re- 
sisted by Lord Brougham and Mr. Sergeant Platt, 
but the writ was refused upon the principle, as 
stated substantially by Lord Tenterden, that when 
a party charged with a crime of any kind is brought 
before a court of competent jurisdiction in the coun- 
try where the crime was committed it is the duty of 
the court to see that he shall be held amenable to 
justice, no matter under what circumstances he may 
have been brought within its jurisdiction, and that 
if the arrest was made in violation of the laws of a 
foreign country, that country must vindicate its own 
laws by proceeding against the person who violated 
them. 


Smith’s Case. 


The first American case in wliich the same princi- 
ple was distinetly affirmed was ea parte Smith, de- 
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cided by the Supreme Court of South Carolina, dur- 
ing the same year. Smith had been pardoned on 
condition that he should leave the State and not re- 
turn. He violated the condition, however, and on 
proclamation by the governor for his arrest and re- 
imprisonment, fled to North Carolina, where he was 
pursued, forcibly arrested and taken back to South 
Carolina without warrant. He there sued out a writ 
of habeas corpus before Chancellor Harper, alleging 
among other grounds for his discharge, the illegality 
of his arrest in. North Carolina. The Chancellor 
overruled the motion to discharge him, and delivered 
an opinion which will be found printed at large ina 
note to the decision of the Supreme Court in the same 
vase. 1 Bailey, 8S. Car. R., 291, and in which he 
discusses with singular clearness and force every 
principle involved in the case under consideration. 
He appealed to the Supreme Court of the State, where 
the decision of the Chancellor was affirmed, and upon 
the point under discussion here the court said : 


‘*The third and only remaining question is, whether 
the prisoner is entitled to be discharged in conse- 
quence of having been illegally arrested in North 
Carolina, and brought into this State. The pursuit 
of the prisoner in North Carolina and his arrest there 
was certainly a violation of the sovereignty of that 
State which cannot be commended. But that was 
not the act of the State but of a few of its citizens, 
for which the Constitution of the United States has 
provided a reparation. It gives the governor of that 
State, a right to demand them of the governor of 
this, and impnses upon the latter the obligation to 
surrender them; but until that is refused there is no 
cause of complaint. * * * * The case then is 
this: A felon convict flees into North Carolina to 
avoid the execution of his sentence, and is pursued 
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and brought back, and although the manner of doing 
it was illegal, the thing in itself was righ/, and ex- 
actly what North Carolina was bound to doif it had 
been properly required.”’ 1 Bailey, 8S. Car., R., 
289-90. 


Brewster’s Case. 


The same principle was asserted by the Supreme 
Court of Vermont in 1835, in the case of the State 
vs. Brewster, 7 Vt., 118. Brewster charged with 
crime in that State fled to Canada,where he was kid- 
napped and carried back to Vermont and put upon 
his trial. The method of his capture was pleaded 
in abatement, but the Supreme Court said ; 


‘* Tt is a well-established principle of international 
law that a foreigner is bound to regard the criminal 
laws of the country in which he may sojourn, and 
for any offense there committed he is amenable to 
those laws. In this case the offense, if committed at 
all, was committed within our jurisdiction and is 
punishable by our laws. The respondent, thongh a 
foreigner, is if guilty equally subject to our juris- 
diction with our own citizens. His escape into Can- 
ada did not purge the offense nor oust our jurisdic- 
tion ; being retaken and brought, in fact, within our 
jurisdiction it is not for us to inquire by what means 
or in what precise manner he may have been brought 
within the reach of justice. It becomes immaterial 
whether the prisoner was brought out of Canada with 
the assent of the authorities of that country or not. 
If there was anything improper in the transaction 
it was not that the prisoner was entitled to protec- 
tion on his own account.”’ 


Dow’s Case. 


The principle that no irregularity in the extradi- 
tion of a fugitive criminal, when brought within 
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the jurisdiction of the court having cognizance of 
his crime, can be available to him as a means of es- 
caping trial and punishment was strongly asserted 
by Chief Justice Gibson, of Pennsylvania, in Dow’s 
case, in 1851. Dow, charged with forgery in Penn- 
sylvania, fled to Michigan, where he was seized and 
taken back to Pennsylvania, without warrant and 
regardless of the constitutional method of extradi- 
tion, notwithstanding there had been a requisition 
upon the ‘governor of Michigan for his arrest and 
rendition, and for which purpose a warrant had 


‘issued. In Pennsylvania he sued out a writ of 


habeas corpus for his release, on the ground of the 
illegality of his arrest and deportation from the 
State of Michigan ; and it will be observed that the 
very point upon which he relied for his discharge is 
precisely the one now under discussion, namely, 
that the Constitution and laws of the United States 
having provided a method of extradition between 
the States, that method ex vi termini excluded ail 
other methods, and that his extradition not having 
been in conformity with that method his imprison- 
ment was ‘pso facto illegal, and that he should 
therefore be discharged. The chief justice, how- 
ever, sald : 


‘¢ The practice has been to arrest on hot pursuit a 
fugitive from justice wherever found, and were not 
violations of territory consequent on it tolerated by 
common consent, few fugitives from justice would be 
brought back. In its practical results the constitu- 
tional provision would be nearly inoperative. The 
tardy publicity of laying the ground forthe demand 
by indictment or affidavit, or transmitting the docn- 
ments to the proper executive, and procuring a war- 
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rant of arrest from him, necessarily warns the fugi- 
tive of his danger, and leads to another flight. * * * 
The consequence of the inefficiency of the constitu- 
tional provision has been, that extra territorial ar- 
rests have been winked at in very State; but an arrest 
at suffrance would be useless if its illegality could be 
set up by theculprit. He has been allowed todo so; 
let the question be answered by the cases quoted. 
The prisoner in Brewster’s case insisted that he was 
kidnapped abroad, but he was held to answer. That 
case has not been overruled, or before doubted, and 
the English courts hold the same doctrine. It was 
enforced in Susanna Scott’s case, and in Mark’s, as 
well as in Krans’ case, the cond principle was estab- 
lished that want of authority for the prisoner’s ar- 
rest cannot protect him from from prosecution ; and 
Vire Maitre’s case shows the decisions of the Ameri- 

van and English courts to be founded upon a prin- 
ciple of univ versal law. A judge atthe place of arrest 
could not be bound to discharge a prisoner proved to 
have fled from a well-founded accusation of murder.”’ 
1I8 Penna. St., 37. 


Rowe’s Case. 


The principle was again affirmed in the case of the 
People vs. Rowe, in 1858, 4 Park. Cr. R., 253. Rowe, 
accused of grand larceny in Buffalo, N. Y., fled to 
Canada. A warrant for his arrest was issued and 
placed in the hands of a deputy sheriff of Erie 
County, in that State, who went to Canada and made 
arrangements with a party there to capture Rowe 
and bring him into the State of New York. The 
party seized Rowe and forced him, against his will, 
across the Susquehanna Bridge, where the deputy 
sheriff, who had accompanied them all the way, ar- 
rested him under the warrant. Ona motion to quash 
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on account of this forcible kidnapping, Judge Clin- 
ton said : 


‘No offense against the laws of this State. nor of 
the United States, was, so far as we can discover, 
perpetrated by the arrest. We can see no analogy 
between this case and cases of arrest in civil actions 
procured by the trick or fraud of the plaintiff. When 
the defendant is induced by the plaintiff to come 
within the jurisdiction, the court may discharge him 
without bail. Here no wrong is chargable to The 
People. On the other hand, the indictment is, on 
such a motion as this, conclusive evidence of the 
, prisoner’s guilt, and the court would be guilty of a 
great wrong to The People if it should discharge 
him untried.’’ 


This case is quoted with approval by the Supreme 
Court of lowa in— 


- The Case of Ross and Mann. 


These parties had been seized in the State of Mis- 
souri without warrant and forced against their will 
into lowa, to answer to a criminal charge pending 
him in the latter State, and the illegality of their ar- 
rest having been set up in abatement to the prosecu- 
tion, the Supreme Court, to which the case had been 


taken, said: 


‘*The claim is that this arrest was in violation of 
law; that the prisoners were brought within the 
jurisdiction of the State by fraud and violence and 
without the semblance of authority or right, and 
that comity to the rights of a sister State, a just 
appreciation of the rights of the citizen, and a due 
regard to the integrity of the law and its adminis- 
tration demand that the courts should, under such 
circumstances, refuse their aid, and that there can 
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be no rightful exercise of jurisdiction over those 
thus arrested.”’ 


And after having stated the question in this 
strong language, and discussed some technical ob- 
jections to the plea, the opinion proceeds : 


‘* The liability of the parties arresting them with- 
out legal warrant for false imprisonment, or other- 
wise, and their violation of the criminal laws of 
Missouri, may be ever so clear, and yet the prisoners 
not be entitled to their discharge. The offense being 
committed in lowa, is punishable here. There is no 
fair analogy between civil and criminal cases in this 
respect. In the one (civil) the party invoking the 
aid of the court is guilty of fraud or violence in 
bringing the defendant or his property within the 
jurisdiction of the court. Inthe other the people 
of the State are guilty of no wrong. The officers of 
the law take the requisite process, find the prisoners 
charged within the jurisdiction, and this, too, with- 
out force, fraud, or violence on the part of any agent 
of the State or officers thereof, and it can make no 
difference whether the illegal arrest was made in 
another State or another government. Theviolation 
of the other sovereignty, so far as entitled to weight, 
would be the same in principle in the one case as in 
the other. That our laws have been violated is suf- 
ficiently shown by the indictment. or this the 
State had a right to detain them as prisoners, and it 
is of no importance how or where their capture was 
effected.” 


Noyes’ Case. 


The same question, as well as the jurisdiction of 
the Federal Courts, under such circumstances, was 
brought directly under judicial cognizance in re 
Noyes in the District Court of the United States for 
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the District of New Jersey in 1878. Noyes,who was 
held for trial in a State court for a crime against the 
State laws, sued out a writ of habeas corpus before 
the District Court of the United States, upon the 
alleged ground that he had been wrongfully brought 
within the jurisdiction of New Jersey by an illegal 
extradition from another State and was held in cus- 
tody in violation of the Constitution and laws of the 
United States; and Judge Nixon after an elaborate 
review of the authorities, said : 


‘¢It is the conclusion of the court upon principle 
and authority that the State court has a right to hold 
the prisoner for trial for the offense charged against 
him without reference to the circumstances under 
which his arrest was made in a foreign jurisdiction. 
It necessarily follows that there is no authority here 
to discharge him on habeas corpus. Neither the 
Constitution of the United States nor section 753 of 
the Revised Statutes makes provision for the writ in 
such a case and the prisoner must be remanded.”’ 
17 Albany, L. J., 407. 


From these cases, which have been collated, and 
quoted to greater or less extent, for the convenience 
of the court, it will be seen that the point under dis- 
cussion has been presented in the State courts, and 
in the Federal Courts, and under a great variety of 


circumstances, and that it has invariably been ruled 


adversely to the appellant’s contention here. 


Ker’s Case. 


The question has, however, undergone a very 
thorough examination, and with a similar conclusion, 
not only in this, but a number of other courts, in the 


- 
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comparatively recent case of Ker, which was as per- 
fectly analogous to the one under consideration as 
any two cases could well be found. Ker, as the 
court will remember, was indicted in Cook County, 
Illinois, for embezzlement and larceny ; he fled the 
country, and took refuge in Peru ; proceedings were 
instituted for his extradition under the treaty be- 
tween the United States and that country; the agent 
appointed on the part of our Government to receive 
and bring him to the United States, instead of resort- 
ing to the authority with which he was armed for 
the iegular extradition of the fugitive, kidnapped 
him by foree, and brought him to San Francisco 
without legal warrant, whence he was taken to IIli- 
nois under a requisition of the Governor and deliv- 
ered into the custody of the proper authorities of 
that State. He contested the legality of his impris- 
onment under such circumstances with unusual per- 
tinacity and in a variety of ways. He first sued out 
a writ of habeas corpus before the Cireuit Court of 
the State raising the precise point made here, that 
the illegality of his original arrest and deportation 
from Peru was aviolation of the treaty between that 
Government and our own, and, consequently, rend- 
ered his subsequent detention vnder the regular pro- 
cess of that State unlawful. The Court remanded 
him to jail, however, holding that no matter under 
what circumstances, or by what method he might. 
have been arrested in another jurisdiction, being 
then within the jurisdiction of [llinois, and under 
its writ to answer for an alleged crime against its 
laws that State had a perfect right to hold him for 
trial, 16 Chic., L. N., 17. He then applied to the 
Circuit Court of the United States for a writ of ha- 
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heas corpus upon the same grounds, but Judge Drum- 
mond refused it, saying in his opinion : 


‘‘Tt seems to me that it is not competent for the 
court to look into the circumstances under which the 
‘apture was made, and the transfer of the prisoner 
from Peru to the United States, in order to free him 
from the consequences of the lawful processes which 
have been served upon him for the offense or offenses 
which he is charged with having committed within 
the county of Cook and State of Illinois.”’ 18 Fed- 
eral Rep., 171. 


When arraigned on the indictment in the trial 
court, he raised the same question on a plea in abate- 
ment, which was held bad on demurrer, and, after 
conviction, carried it. by writof error, tothe Supreme 
Court ofthe State, where the same view was maintained 
and the judgment against him affirmed (110 IIl., 627), 
but still not content, he brought the case to this 
Court, where the point was carefully reviewed, and 
finally settled in accord with the unbroken line of 
precedents above cited. 119 U. 8., 437. 


¥. 


It is contended that the detention of appellant, — 
under the circumstances, is in violation of the pro- 
vision in the Fourteenth Amendment to the Constitu- 

tion, that ‘‘no State shall make or enforce any law 
‘which shall abridge the privileges or immunities of 
citizens of the United States ; nor shall any State de- 
prive any person of life, liberty, or property with- 
out due process of Jaw.’’ But what possible privi- 
lege or immunity that appellant can claim as a citizen 
of the United States, is abridged by his detention in 
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the Pike County jail, under the regular process of 
Kentucky to answer an indictment pending against 
him, in the Criminal Court of that County for murder, 
it is quite impossible to imagine. 

It cannot be maintained that, being a citizen of 
West Virginia, and residing therein, he had a per- 
sonal right of asylum in that State, which, having 
been violated by his forcible arrest and deportation, 
should be redressed by his discharge and return 
under a proceeding like the present. Such a hy- 
pothesis would be directly in the teeth of every case 
cited above. In fact, a very little reflection will be 
sufficient to show that there is no such right, and can 
be no suchright in a fugitive from justice. If there 
is, there can be no such thing as-the right of extradi- 
tion without the fugitive’s consent. The two rights 
are totally inconsistent with each other. If one ex- 
ists, the other cannot. 

It is true that, in the absence of any conventional 
regulation between two independent sovereignties, 
either has the right to permi/ a fugitive from the 
justice of the other to seck refuge and remain within 
its territory, and it may or may not allow him to be 
taken by or surrendered to the sovereignty whose 
laws he has violated, at its own discretion; but 
where there is an extradition treaty or other con- 
ventional arrangement between them covering cer- 
tain crimes, that right of permission is taken away 
so far as those crimes are concerned, and not only 
has a fugitive from the justice of one of them, charged 
with the commission of any of the specified crimes 
against its laws, no right of asylum in the territory 
of the other, but the other sovereign itself has no 
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right to harbor or permit him to remain there if his 
rendition is demanded. 

This doctrine is clearly and forcibly laid down by 
this court in the case of Aer vs. /llinois, 119 U.8., 
442, and applies with equal if not greater force to the 
matter of extradition between the States of this 
Union. The second section of the fourth article of 
the Constitution covers every variety of crime, from 
high treason to petit larceny, and so far from guar- 
anteeing a right of asylum to a fugitive criminal 
anywhere, it confers upon each State the right to 
demand such fugitive from its justice when found 
in another, and imposes the correlative dufy upon 
the other to surrender him up when properly de- 
manded. The present imprisonment of appellant 
therefore deprives him of no privilege or immunity 
guaranteed by the Constitution to him as a citizen 
of the United States. 


VI. 


It is claimed, however, that having been forcibly 
kidnapped in West Virginia, and taken into Ken- 
tucky, appellant’s present detention, although under 
a regular warrant, and to answer in a court of com- 
petent jurisdiction to indictments regularly found 


‘against him is ‘‘ without due PTOcess of lar.’ 


It is a sufficient answer to this to say that Ken- 
tucky did not lay her hand upon him until he was 
found within her jurisdiction ; that she did so then 
through the same legal agencies, by the same legal 
methods, and detains him now under the same pro- 
cesses employed in the administration of her crimi- 
nal laws in all other cases. This phase of the ques- 
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tion has been so fully met by this court in the case 
of /llinois vs. Ker that it would seem like trifling 
with its patience to argue it further. 


Recapitulation. 


rom the foregoing, the following principles are 
deducted : 


First. That no provision of the Constitution of the 
United States, or of any law made in pursuance 
thereof, guarantees to a fugitive from the justice of 
one State, ‘‘a right of asylum,’’ or immunity from 
arrest for his alleged crime in another. 

Second. That the right which each State would 
have otherwise had, as an independent sovereignty, 
to harbor a fugitive from the justice of another, has 
been surrendered by the second section of the fourth 
article of the Federal Constitution. 

Third. That every State has a right to protect its 
own citizens, and indicate its own dignity by the pun- 
ishment of those who violate its criminal laws, and it 
was in aid, and not in derogation of that right, that 
the provisions in the Constitution and laws of. the 
United States in relation to inter-State extradition 
were enacted. 

Fourth. That having the right to punish a vicla- 
tor of its criminal laws, whether citizen, denizen or 
alien, it necessarily has the right to hold him for 
punishment when in custody under the regular pro- 
cess, no matter in what method or by what means he 
may have been brought within its jurisdiction. 

Fifth. That such holding, under a regular war- 
rant issued from the proper court, and executed by 
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the proper officer, is under ‘‘due process of law”’ 
within the meaning of the Constitution, without re- 
gard to the place or the manner in which the origi- 
nal arrest was made. 

Sixth. That, therefore, while the forcible capture 
and deportation of appellant from West Virginia 
may have been a trespass against his person, as 
well as a violation of the laws and an affront to the 
dignity of that State, his present detention is a vio- 
lation of the rights of neither, and to neither is the 
State of Kentucky responsible for the lawless acts 
of the unauthorized individuals who perpetrated 
the wrong. 


Totally unable to find that the detention of the ap- 
pellant is in violation of the Constitution or any law 
of the United States, an affirmance of the judgment of 
the Circuit Court is respectfully asked. If a tres- 
pass was committed upon appellant by his capture, 
he has his remedy against his captors, and it is 
scarcely necessary to add that if the sovereignty of 
West Virginia has been violated, and her dignity of- 
fended by the manner of his capture and deportation, 
her remedy is an easy and simple one. It has been 
clearly indicated by nearly all the learned judges to 
whose opinions I have referred, from Lord Tenter- 
den to Mr. Justice Miller. It lies in the prosecution 
and punishment of the kidnappers who violated her 
law, under her own criminal code, for which the 
extradition laws of the United States furnish her the 
amplest facilities. 
Very respectfully submitted, 
J. PROCTOR KNOTT, 

Counsel for Appellee. 
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1 At a stated term of the circuit court of the United States 

of America in the sixth judicial circuit and the western di- 
vision of the southern district of Ohio, begun and held at the 
United States court-rooms, in the city of Cincinnati, in the division 
and district aforesaid, on the first Tuesday of February, being also 
the third day of that month, in the year of our Lord one thousand 
eight hundred and eighty-five, and in the one hundred and ninth 
year of the Independence of the United States of America—present, 
the Honorable George R. Sage, one of the judges—among the pro- 
ceedings had were the following, to wit: 


Mary M. Tatiarero and Tuomas TALIAFERO, Her Hus- ) 


band; John Sinclair, Robert Sinclair; Margaret Ann 
Leigh and John H. Leigh, Her Husband; Thomas B. 
Booth, Ellen D. Booth, Elva M. Booth, John Sinelair 
Booth, Nannie W. Booth, Robert M. Booth,and Mary L. 9419 
Collett, a Minor of the Age of Six Years, WhoSues { ~""™ 
2 by Her Next Friend, David Mulford, and William 

Catlett, Plaintiffs, 

vs. 

Jacop M. Haymaxker, Defendant. 


Civil action. 


Be it remembered that heretofore, to wit, on the sixth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
seventy-seven, came the said plaintiffs herein, by Samuel R. Mat- 
thews and Matthews, Ramsey and Matthews, their attorneys, and 
filed in the clerk’s office of the court aforesaid in this cause their 
certain petition, clothed in the words and figures as follows, to wit: 


3 Petition. 


In the Cireuit Court of the United States within and for the South- 
ern District of Ohio. 


Mary M. Tarrarero and Tuomas B. Tatiarero, Her Husband; 
John Sinelair, Robert Sinclair; Margaret Ann Leigh and John H. 
Leigh, Her Husband ; Thomas B. Booth, Ellen D. Booth, Elva M. 
Booth, John Sinclair Booth, Nannie W. Booth, Robert M. Booth, 
and Mary L. Collett, a Minor of the Age of Six Years, Who Sues 
by Her Next Friend, David Mulford, and William Collett, Plain- 
tiffs, 

against 
Jacop M. Haymaker, Defendant. 


The plaintiffs, Mary M. Taliafero and Thomas B. Taliafero, her 
husband ; John Sinclair, Robert Sinclair; Margaret Ann Leigh 

4 and John H. Leigh, her husband; Thomas B. Booth, Ellen 
D. Booth, Elva M. Booth, John Sinclair Booth, Nannie W. 
Booth, Robert M. Booth, and Mary _L. Catlett, an infant of the age 
of six years, who sues by her next friend, David Mulford, and Wil- 
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liam Catlett, all residents of the State of Virginia and citizens 
thereof, complains of the said defendant, Jacob M. Haymaker, a resi- 
dent of the State of Ohio and of the said southern district of Ohio 
and a citizen thereof, and say— 

Ist. That the said Maria M. Taliafero, John Sinclair, Robert Sin- 
clair, Margaret Ann Leigh, Thomas B. Booth, Ellen D. Booth, Elva 
M. Booth, John Sinclair Booth, Nannie W. Booth, Robert M. Booth, 
and Mary L. Catlett, an infant, are seized in fee-simple and the said 
William Catlett is seized of an estate of freehold for his wife, tenant 
by the c-urtesy as husband, surviving his wife, Maria Louisa Cat- 

lett, d’c’d, mother of said Mary L. Catlett, as to the undivided 
5 interest which was in the said Maria Louisa of, in, and to 

forty-two equal undivided one-hundredth parts of the land 
described as follows, to wit: 

All that piece or parcel of ground situate, lying, and being in 
Fayette county, in said State of Ohio and in the said southern dis- 
trict of Ohio, being a part of survey No. 6538, of 437 acres, made in 
the name of Edward Stubbletield, beginning at the northeast cor- 
ner’of survey No. 6538, for 120 acres, in the name of Edward Stub- 
blefield, thence west with the north line of said last-named survey 
to the northwest corner thereof; thence south twenty (20°) degrees 
east two hundred and twenty (220) poles, more or less, to the south- 
west corner of said last-named survey; thence west with the south line 
of the said first-named survey of 437 acres forty-three ;?; (43.2) poles to 
Jane Hays’ southeast corner ; thence north eighteen anda half (18}°) 
degrees west fifty-two(52) poles to another corner of Jane Hays; thence 

north sixty (60°)degrees west twenty-four (24) poles to another 
6 corner of Jane Hays; thence west with the north line of Jane 

Hays (109) one hundred and nine poles to the west line of 
the survey of 437 acres; thence with the said west: line of said sur- 
vey of 437 acres north six (6°) degrees west two hundred and thirty- 
two 58°, (232.80) poles, more or less, to the southwest corner of Michael 
Klebber’s land in same survey; thence with said Klebber’s south 
line two hundred and three ;';5 (203.80) poles, more or less, to the 
east line of said survey of 487 acres, said Klebber’s southeast corner; 
thence south twenty (20°) degrees west one hundred and eighteen 
(118) poles to the northeast corner of said survey of 120 acres, the 
place of beginning, containing two hundred and ninety-two (292) 
acres, more or less. 

2. That the plaintiffs are entitled to the immediate possession 
thereof. 

3. That the said forty-two equal undivided one-hundredth parts 

of said lands are exclusive of costs of greater value than five 
7 hundred dolJars. 
4. That the said defendant is in possession of the same. 

5. That the said defendant withholds the possession of the same 
from these plaintiffs. 

6. That such withholding of the said possession from the plain- 
tiffs is unlawful and wrongful. 


- cate — 
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Wherefore the plaintiffs ask judgment against the said defendant 
for the recovery of the possession of the said forty-two (42) equal 
undivided parts of the said lands and: costs. 

SAMUEL R. MATTHEWS, 
MATTHEWS, RAMSEY & MATTHEWS, 
Ati’ys of Plaintiffs. 


THe Strate or Ouro, | 


Hamilton County, {*°* 


David Mulford, of lawful —, being duly sworn, says he is agent in 

this behalf for the above-named plaintiffs, who are all non- 

8 residents of and absent from this State, and that he believes 
the facts stated in the foregoing petition to be true. 


D. MULFORD. 
Signed in my presence and sworn to before me this 6th day of 


February, A. D. 1877. 
THOS. AMBROSE, 
Clerk U.S. Cir. C’t, 8. D. O. 


9 I hereby acknowledge myself security for costs in this ac- 
tion, and I also hereby agree to appear and, as next friend of 
Mary L. Catlett, an infant, to prosecute this action on her behalf. 


Cin'ti, O., Feb’y 6, 1877. 
D. MULFORD. 


Precipe. 


Issue summons for defendant (see names within) in an action for 
the recovery of the possession of specific real estate, returnable ac- 
cording to law. 

SAMUEL R. MATTHEWS & 
MATTHEWS, RAMSEY & MATTHEWS, 
PUC ifs’ Att’ys. 
Thos. Ambrose, clerk. 


[Endorsed :] 2412. U.S. circuit court, southern dist. of Ohio. 
Mary M. Taliafero et als. v. Jacob M. Haymaker. Petition. Filed 
February 6th, 1877. Thos. Ambrose, clerk. Sam’l R. Matthews 
und Matthews, Ramsey & Matthews, pl’t’ffs’ att’ys. 


10 And thereupon, afterward, but on the same day as last 

aforesaid, to wit,on the said the sixth day of February, in 
the year last aforesaid, there was issued out of the clerk’s office of 
the court aforesaid in this cause our certain writ of summons, 
directed to the marshal of the United States within and for the dis- 
trict aforesaid and against the said defendant herein, the said Jacob 
M. Haymaker as aforesaid, and which said summons so as afore- 
said issued and directed is clothed in the words and figures as fol- 
lows, to wit: 
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Summons. 


Unirep States OF AMERICA, |... 

Southern District of Ohio, {°° 
The President of the United States of America to the marshal of the 

southern district of Ohio, Greeting: 

You are hereby commanded to summon Jacob M. Haymaker, 
citizen of and resident in the State of Ohio, if he be foutid in yotn 
district, to be and appear in the circuit court of the United States 
for the southern district of Ohio aforesaid, at Cincinnati, on the third 

Tuesday in the month of February, 1877, to answer unto 
11 Mary M. Talliafero and Thomas B. Taliafero, her husband, citi- 

zens of and resident in the State of Ohio,in an action for the 
recovery of the possession of specific real estate. 

And have you then and there this writ. 

Witness the Honorable M. R. Waite, Chief Justice of the United 
States, this 6th day of February, A. D. 1877, and in the 101 year of 


the Independence of the United States of America. 
Attest : [L.s.] THOMAS AMBROSE, Clerk. 


And afterward, to wit, on the fourteenth day of February, in the 
year last aforesaid, came the said marshal of the district aforesaid, 
to whom the said the foregoing summons against the said defendant 
aforesaid was so as aforesaid in form directed, and returned the same 
into the clerk’s office of the court aforesaid, with his proceedings 
thereon endorsed in the words and figures clothed as follows, to wit: 


Marshal’s Return. 


Ree’d this writ at Cincinnati on the 7th day of February, 1877, 
and served the same in Fayette Co., O., as follows, to wit: Personally 
served Jacob M. Haymaker by delivering to him a true copy of this 

writ Feb. 12th, 1877. 
12 (Signed) W. R. THRALL, 
U. S. Marshal, 
By S. F. WOOKER, 
Dep’ty Marshal. 

Summons endorsed: D. Mulford, security for costs. Civil action 

for the recovery of specific real estate. 


And afterward, to wit, on the twentieth day of February, in the 
year last aforesaid, an entry was made upon the journal of the court 
aforesaid in this cause, and which said entry so as aforesaid made is 
clothed in the words and figures as follows, to wit: 


Leave to Answer. Journal Entry, R. 407. 


Mary M. Taiarerro et al. 
vs. 2412. 
JacoB M. HayMAKER. 
Real property. 
_ _ On motion to the court and by consent of parties leave is given 
the above-named defendants to answer by the 15th of April, 1877. 
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And afterward, to wit, on the thirteenth day of April, in the year 

last aforesaid, an entry was made upon the journal of the court 

aforesaid in this cause, and which said journal entry so as 

13 aforesaid made is clothed inthe words and figures as follows, 
to wit: . | 


Leave to Answer. Journal Entry, R. 464. 


Mary M. TALiaArerro ef al. 
vs. 2412. 
Jacop M. HayMAKER. 


Real property. 


On motion tothe court it is ordered that the time for answer in the 
above case be, and is hereby, extended to sixty days from the date of 
this entry. 


And afterward, to wit, on the eleventh day of June, in the year 
of our Lord one thousand eight hundred and seventy-seven, came 
the said defendant herein, the said Jacob M. Haymaker as afore- 
said, by Mills Gardner, his attorney, and filed in the clerk’s office of 
the court aforesaid in this cause his certain answer in the words 
and figures clothed as follows, to wit: 


14 Answer. 
The Cireuit Court of the United States for the Southern District of 
Ohio. 


Mary M. Tatirerro and Tuomas Bb. Tatirerro, Her Husband; 
John Sinclair, Robert Sinclair; Margaret Ann Leigh and John 
Leigh, Her Husband ; Thomas B. Booth, Ellen D. Booth, Elva M. 
Booth, John Sinclair Booth, Nannie W. Booth, Robert M. Booth, 
Mary 8. Collett, an Infant, Who Sues by Her Next Friend, David 
Mumford, and William Collett, Plaintiffs, 

against 
J. M. Haymaker, Defendant. 


The said defendant, Jacob M. Haymaker, answering the petition 
of the said plaintiffs, denies that said plaintiffs or either of them 
have any estate, title, or interest in or to the lands described in said 
petition or any part thereof, and he denies that said plaintiffs or 
either of them are entitled to the possession of said lands or any 

part thereof. 
15 And he denies that he unlawfully or wrongfully with- 
holds the possession of said lands or any part thereof. 

Second. And said defendant, further answering, says that no cause 
of action has accrued to said plaintiffs or either of them against said 
defendant within 21 years before the filing of plaintiffs’ petition 
herein. 

Wherefore this defendant asks to go hence and recover his costs 


of said plaintiffs. 
By MILLS GARDNER, 
Attorney for Defendant. 
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16 Tue Strate or Onto, | 


Fayette County, posi 


Jacob M. Haymaker, the defendant, being sworn, says the denials 
and facts stated and allegations contained in his foregoing answer 


are true, as he believes. 
J. M. HAYMAKER. 


Signed in my presence and sworn to before me by said Jacob M. 
Haymaker this April 4th, A. D. 1877. 
W. H. DIAL, 


3 : Notary Public. 
Notary fees, 25¢., paid by defendant. 


17 And afterward, to wit,on the nineteenth day of February, 
in the year of our Lord one thousand eight hundred and 

seventy-eight, an entry was made upon the journal of the court 

aforesaid in this cause in the words and figures as follows, to wit: 


Order. Journal Entry, S. 148. 


Mary M. TALiAFEeRRO et al. 
vs. 2412. 


JACOB M. HAYMAKER. 
Real property. 


On motion and by consent of parties it is by the court ordered 
that J. Hairston Seawell, a citizen and resident of the State of Vir- 
ginia, be, and he hereby is, substituted plaintiff in this action in the 
_— and stead of Mary M. Taliaferro and Thomas B. Taliaferro, 
ver husband; John Sinclair, Robert Sinclair Margaret Ann Leigh ; 
and John H. Leigh, her husband; Thomas-B. Booth, Ellen D. Booth, 
and Elva M. Booth, who are hereby hence dismissed, and that this 
action proceed in the name of the said Seawell in all respects as if 
the same had been originally brought by him. 


And afterward, to wit, on the third day of February, in the 

18 year of our Lord one thousand eight hundred and eighty- 

five, an entry was made upon the journal of the court afore- 

said in this cause, and which said entry so as aforesaid made is 
clothed in the words and figures as follows, to wit: 


Journal Entry, W. 35. 


J. HArrston SEWELL ef al. 
vs. 2412. 
JACOB M. HAYMAKER. 


Money. 


This day came the parties, by their attorneys, and thereupon, to 
try the issues joined, a jury, being called, came, to wit, George S. 
Stevens, Martin Shewman, Harrison Hart, George F. Ireland, John 
F. Law, Elias Favorite, Bernard Mescher, James S. Elliott, George 


. > 
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Norman, Azel B. Smith, William Woods, and Harry Hews, who 
were duly empanneled and sworn well and truly to try the issues 
joined between the parties, and, the testimony not being finished, 
the court respited the jury until to-inorrow morning at ten o ‘clock, 
to which time this cause is continued. 


And afterward, to wit, on the fourth day of February, in the year 
of our Lord one thousand eight hundred and eighty-five, an entry 
was made upon the journal of the court aforesaid in this cause in 
the words and figures as follows, to wit: 


19 Journal Entry, W. 38. 


J. HArRsTon SEWELL ef al.) 
vs. . 2412. 
Jacosp M. HAYMAKER. ) 


Money. 


This day came again the parties, by their attorneys, and also the 
jurors heretofore empanneled and sworn herein, who, having heard 
the evidence and the charge of the court, upon their oaths do find 
the issues joined to be in favor of the defendant. 

Whereupon the plaintiffs, by their attorneys, gave notice of a 
motion for a new trial. 


And afterward, to wit, on the fifth day of February, in the year 
last aforesaid, came the plaintiffs herein aforesaid, by their attor- 
neys as aforesaid, and filed in the clerk’s office of the court aforesaid 
in this cause their certain motion for a new trial, and which said 
motion so as aforesaid filed is clothed in the words and figures as 
follows, to wit: 

Motion for a New Trial. 


In the Circuit Court of the United States, Southern District of Ohio, 
Western Divisien. 


J. Harrsten SEAWELL, JouNn SINCLAIR Bootu, NANNIE W. ) 
Booth, Robert M. Booth, and Mary L. Catlett, a 
20 Minor of the Age of Six Years, Who Sues by Her Next 
Friend, David Mulford, and William Catlett, Plain- > 2412. 
tiffs, 
vs. 
Jacop M. Haymaker, Defendant. 


Now come the plaintiffs herein and moves the court to set aside 
the verdict rendered herein and grant a new trial for the following 
reasons : 

1. Error in the charge of the court. 

2. Error of the court in refusing to grant the motion of the plain- 
tiff- to strike out the deed of John Sinclair and wife to Cary Jones 
offerred in evidence at the trial. 

MATTHEWS & SHOEMAKER, 
Attorneys for Plaintiffs. 
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And afterward, to wit, on the sixth day of 'April, in the year last 
aforesaid, an entry was made upon the journal of the court aforesaid 
. in the words and figures following, to wit: 


Journal Entry, W. 84. 


J. HAIRSTEN SEAWELL, JOHN Srnciuatr Boorn, NANNiE W. 
Booth, Robert M. Booth, and Mary -L. Catlett, a Minor of 
the Age of Six Years, Who Sues by Her Next Friend, | 2412 
21 David Mulford, and William Catlett, Plaintiffs, oh s5 toe, 
vs. 
Jacop M. HaymMaKker, Defendant. 


me ts 
Se ee ee 


Money. 


This cause coming on for hearing on plaintiffs’ motion for a new 
trial, the court, being duly advised in the premises, finds that said 
motion should be, and the same is hereby, overruled, to which plain- 
tiffs except. ) : 

Wherefore it is considered by the court that the plaintiffs take ) 
nothing by their said suit, and that the defendants go hence with- | 
out day and recover his costs, taxed at $—, against the plaintiffs, 
and execution is awarded therefor. 

Thereupon come the plaintiffs and tender their bill of exceptions, 
and, upon their application, the same is signed, sealed, allowed, and 
ordered to be made part of the record. Upon further application of > 
the of the plaintiffs execution is stayed for 60 days, and bond is fixed 
at the amount of $500.00. 


And thereupon; to wit, on the same day and year as last aforesaid, 

the plaintiffs aforesaid herein, by their attorneys aforesaid, filed 

in the clerk’s office of the court aforesaid in this cause their 

22 certain bill of exceptions in this cause, and which said bill of 

exceptions so as aforesaid filed is clothed in the words and 
figures as follows, to wit: 


93 Bill of Exceptions. 


In the Circuit Court of the United States, Southern District —, 
Western Division. 


ae 


J. Harrston SEAWELL, JOHN SrnctArR Bootu, NANNIE ) 
W. Booth, Robert M. Booth, and Mary L. Catlett, a 
Minor of the Age of Six Years, Who Sues by Her Next 
Friend, David Mulford, and William Catlett, Plain- > No. 2412. 
tiffs, 


v8. 
Jacop M. HAyMAKER, Defendant. J 


— 
TT ATR i — as 


Be it remembered that this cause came on for trial before the 
Honorable George R. Sage, judge of the district court of the United 
States for the southern district of Ohio, western division thereof, in 
the sixth circuit, sitting as a circuit judge, and holding a term of 
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the cireuit court, to wit, the February term, 1885, in said circuit, 
district, and division, at Cincinnati, and a jury. 
24 The plaintiffs, to maintain the issue on their part, offered 
in evidence a patent of the United States Government, a copy 
of which is hereto attached, marked Exhibit A, and made a part 
hereof, and evidence tending to prove that the only heirs of 
William Green Munford, the grantee named in said patent, who 
died intestate, were Robert, John, Stanhope, William Green, Elizabeth, 
and Mary, and that Stanhope, William Green, and Elizabeth died 
young, unmarried, childless, and intestate, somewhere in the early 
part of the present century, and the three others named inherited 
the said lands in equal shares from said William Green Munford ; 
that Margaret Ann Munford was the only heir of the above-named 
Robert Munford, who died intestate, and that said Margaret Ann 
Munford was born in the year 1800, and in the year 1819 married 
one John Sinclair, and died on the 15th day of September, 1837, 
having inherited one-third of the property described in the petition, 
and that John Sinelair, her husband, died on the 3rd day of 
25 August, 1875, and that the original plaintiffs are the only 
heirs of the said Margaret Ann Sinclair, who died intestate. 
The plaintiff- offered evidence further to prove that J. Hairston 
Seawell is the grantee of certain of the original plaintiffs for whom 
he has been substituted as a party plaintiff. 
And here the plaintiffs rested. 


The defendant, to maintain the issues on his part, thereupon offered 
in evidence a certain deed, purporting to be a conveyance of the inter- 
est of Jolin Sinclair and Margaret Ann Sinclair, his wife, in the sur- 
vey or warrant of which the land described in the petition is a part to 
one Cary S. Jones; that the plaintiffs objected to the admission of said 
conveyance in evidence because it was nota sufficient and valid deed 
to convey the interest of Margaret Ann Sinclair, for the reason that the 
deed was not acknowledged or proven by John Sinclair until after the 

death of his wife, and was therefore not valid either under the 
26 laws of Virginia, where it was executed, or of Ohio, where the 

land lay; which said objection was overruled, to which plain- 
tiffs excepted, and said deed was admitted in evidence, and a copy 
thereof is hereto attached, made part hereof, and marked Ex- 
hibit B. 

And thereupon the defendant, to further maintain the issue on 
his part, offered in evidence deeds conveying whatever title said 
Cary 8. Jones had to the present defendant. 

And defendant admitted that he was, at the commencement of 
this suit and still is, in possession of the premises described in the 
petition. 

And here the defendant rested. 

Thereupon the plaintiffs offered no further evidence, and the court 
proceeded to charge the jury that the deed marked Exhibit B was a 


valid deed and conveyed all of the interest of Mrs. Margaret Ann 
Sinclair in the lands described in it to the said Cary S. Jones, and that 
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for the defendant. . 

Thereupon the plaintiffs excepted to that part of the charge where- 
in the court charged the jury that said deed, Exhibit B, was a good 
and valid deed to convey the title of Mrs. Margaret Ann Sinclair, 
and also to that part of the charge directing them to bring in a ver- 
dict for the defendant. 

And thereupon the jury brought in a verdict for the defendant. 

Wherefore the plaintiffs prayed the court to sign, seal, and allow 
this their bill of exceptions and to make the same part of the record 
of the cause; all of which is accordingly done. 

[SEAL. | GEO. R. SAGE, 
U. 8. District Judge, Southern District of Ohio, 
Sitting as Circuit Judge upon the Trial of the 
Above-Entitled Action. 


28 Exuripit A. 
Bm. F.C. L. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrick, August 23, 1875. 

In accordance with the seventh section of the act of Congress ap- 
proved the 4th of July, 1836, entitled “An act to reorganize the 
General Land Office,’ and with the act of Congress approved the 
3rd of March, 1843, entitled “An act in relation to the exemplifica- 
tions of the records of land patents and other evidences of title, and 
amendatory of the act entitled ‘An act to reorganize the General 
Land Office,” I, Willis Drummond, Commissioner of the General 
Land Office, do hereby certify that the annexed is a true and literal 
exemplification of page 439, vol. 9, of the Record of Virginia Military 
Patents in this office. | 

The record of the patent in this case, of which the annexed is a 
literal exemplification as aforesaid, was omitted to be signed as re- 

quired by law, as appears from the record of the same in this 
29 office, but the Ist section of the act of March 38, 1843, above 

referred to, provides that “ Where such exemplifications are 
adduced in evidence they shall be deemed and held to be of the same 
validity in all proceedings, whether at law or in equity, as if the 
names of the officers signing and countersigning the same had been 
fully inserted in such record,’ 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year first above written. 

[sEAT. | WILLIS DRUMMOND, 
Commissioner of the General Land Office. 


30 J. Monroe, President of the United States of America, to all to 
whom these presents shall come, Greeting : 

Know ye “that, in consideration of military service performed by 

William Green Munford, a colonel for the war, to the United States 


the defendant by the subsequent conveyances had become the 
27 grantee of that title, and that the verdict should therefore be 
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in the Virginia line on continental establishment, and in pursuance 
of an act of the Congress of the United States passed on the 10th 
day of August, in the year 1790, instituted ‘An act to enable the 
officers and soldiers of the Virginia line on continental establish- 
ment to obtain titles to certain lands lying northwest of the river 
Ohio, between the Little Miami and Scioto, and other acts of the 
said Congress amendatory of the said act, there is granted by the 
United States unto the legal heirs and representatives of said William 
G. Munford a certain tract of land, containing four hundred and 
thirty-seven acres, situate between the Little Miami and Scioto rivers, 
northwest of the river Ohio, as by survey bearing date the 
ol loth day of December, in the year one thousand eight hun- 
dred and twenty, and bounded and described as follows, to 
wit: Survey of 437 acres of land on part of a military warrant, No. 
5743,0n the waters of Paint creek, beginning at two bur- oaks, south- 
westerly corner to Stubblefield’s survey, No. 6538, of 120 acres, in 
the line of Wm. Eustace’s survey, No. 3648; thence with the 
line of the 120-acre survey N. 20 W. 217 poles, crossing a small 
branch, to two hickories and a black oak, northwest corner thereof; 
thence with another line of the same east 97 poles to a stake in the 
line of Thomas Hoff’s survey, No. 5704; thence with said line N. 
20 W. 212 poles, crossing a branch, to a stake; thence 8. SO} W. 
180 poles, crossing a branch, to two bur- oaks and an elm; thence 8. 
5} KE. 376 poles to a stake in Eustace’s line; thence with said line 
east 182 poles with the beginning, with the appurtenances; to 
have and to hold the said tract of land, with the appurtenances, 
unto the said !egal heirs and representatives and their heirs 
o2 and assigns forever as tenants in common and not against 
tenants. 

“Tu witness whereof the said J. Monroe, President of the United 
States of America, hath caused the seal of the General Land Office 
to be hereunto affixed and signed the same with his hand, at the 
city of Washington, the 14th day of Nov., in the year of our Lord 
one thousand eight hundred and twenty-two, and of the Independ- 
ence of the Umited States of America the 47th. 

“ By the President, J. M.: 

“TL. s.] J. McLEAN, 
“ Commissioner of the General Land Office.” 


Exursir B. 


co 
Co 


Orrice or RecorDER OF Deeps, &c., 
Wasuinaton C. H., Fayerre Co., Onto. 


I, Z. W. Hagler, recorder of deeds, &c., for Fayette Co., Ohio, do 
hereby certify that the following attached papers, viz., a deed from 
John and Margaret A. Sinclair to Cary 8. Jones, found of record in 
volume “ M,” page 346, and a deed from Cary 5S. Jones to John 
Sinclair, found of record in volume “ M,” page 350, of the deed record 
in this office, are correct transcripts from said record. 
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In witness whereof I have hereunto subscribed my name and 
affixed my official seal this 17th day of December, A. D. 1880. 
[SEAL. | Z.W. HAGLER, 
Recorder of Fayette Co., Ohio. 


o4 Deed. 
John Sinclair & wife to Cary S. Jones. 
M. 346. 


This indenture, made the LOth day of Sept’r, in the year eighteen 
hundred and thirty-seven, between John Sinclair and Margaret Ann, 
his wife, of the county of Gloucester and State of Virginia, of the one 
part, and Cary S. Jones, of said county of Gloucester and State afore- 


said, of the other part, witnesseth: That the said Jno. Sinclair and | 


Margaret Ann, his wife, in consideration of five dollars of lawful 
money of this Commonwealth to them in hand paid by the said 
Cary 8S. Jones at or before the wnsealing and delivery of these pres- 
ents, the receipt whereof is hereby acknowledged, have bargained 
and sold, and by these presents do and each of them doth bargain 
and sell, unto the said Cary 8. Jones, his heirs and assigns, a certain 
tract or parcel of land lying and being on the east fork of Paint 
creek, in the county of Fayette, in the State of Ohio, containing four 
hundred acres of land, be the same more or less. and bounded, 
30 as per patent from the General Land Office of the United 
States granted to the heirs and legal representatives of Col. 
Wm. Green Munford, dec’d, for his services during the Revolution- 
ary war; likewise the portien of said John Sinclair and Marga- 
ret, his wife, of another tract or parcel ef land in the county 
and State of Ohio, and bounded likewise, as per patent from the Gen- 
eral Land Office of the United States and now in the hands of Mat- 
thew Bonner, as agent for John Sinclair, in the State of Ohio. Both 
of said tracts or parcels of land came into possession of said Jno. 
Sinclair by his marriage with the said Margaret Ann, who is the 
only surviving child of Rob’t Munford, dec’d, who was the eldest 
son of said William Green Munford, dee’d; together with all the 
hereditaments and appurtenances whatsoever to the said Cary 8. 
Jones belonging or appertaining or with the same uses and enjoyed 
or accepted, reputed, taken, or known as part, parcels, or 
36 member thereof or belonging to the same or any part thereof, 
and the reversion and reversions, remainder and remainders, 
yearly and other rents, issues, and profits thereof and of every part 
and parcel thereof: 

To have and to hold the said tracts or parcels of land, with the 
tenements, hereditaments, and all and singular other the premises 
hereinbefore mentioned or intended to be bargained and sold and 
every part and parcel thereof, with every of their rights, members, 
and appurtenances, unto the said Cary 8. Jones, his heirs and as, 
signs, forever, to and for the only proper use and behoof of him- 
the said Cary 8S. Jones, and his heirs forever; and the said John 
Sinclair and Margaret Ann, his wife, for themselves and their heirs, 


» 
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the said tracts or parcels of land, with all and singular the premises 
and appurtenances before mentioned, unto the said Cary 8. Jones, 
his heirs and assigns, free from the claim or claims of them, the 
said John Sinclair and Margaret Ann, his wife, or either of 
o7 them thereof, either of their heirs, and of all and of every 
person or persons whatsoever shall, will, and do warrant and 
forever defend by these presents. 
In witness whereof the said Jno. Sinclair and Margaret Ann, his 
wife, have hereunto set their hands and seals the day and year above 
written. 


JNO. SINCLAIR. SEAL. 
MARGARET A, SINCLAIR. |seat. 


Signed, sealed, and delivered in presence of— 


WM. ROBINS. 
RICHARD 8S. JONES. 
PET. R. NELSON. 


GLoucresTER County, To wit: 


We, William Robins and Peyton R. Nelson, justices of the peace 
in the county aforesaid, in the State of Virginia, do hereby certify 
that Margaret Ann Sinclair, the wife of John Sinclair, parties to a 
certain deed bearing date on the 10th of September, 1837, and here- 

unto annexed, personally appeared before us, in our county 
38 aforesaid, and, being examined by us privily and apart from 

her husoand, and having the deed aforesaid fully explained 
to her, she, the said Margaret Ann Sinclair, acknowledged the same 
to be her voluntary act and deed, and declared that she had will- 
ingly signed, sealed, and delivered the same, and that she wished 
not to retract it. 

Given under our hands and seals this 10th day of September, 
1837. 


WM. ROBINS. SEAL. 
PET. R. NELSON. [sea . 


STATE OF VIRGINIA, -_ 
’ ’ To wit . 
Gloucester County, 


We, Wm. Robins — Thomas Smith, justices of the peace in the 
county and State aforesaid, do hereby certify that John Sinclair, a 
party to a certain deed bearing date the 10th day of September, 1837, 
and hereunto annexed, personally appeared before us in our own 
county aforesaid, and acknowledged the same to be his act and deed, 

and desired us tocertify the said acknowledgement to the clerk 
39 of the counties of , in the State of Ohio, in order that 
the said deed may be recorded. . 

Given under our hands and seals this 14th of May, 1840. 

WM. ROBINS. SEAL. 
THOMAS SMITH. ee 
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STATE OF VIRGINIA, Dae 
Wy ey eee 
Gloucester County, | 


I, John R. Cary, clerk of the court of the county aforesaid, in the 
State aforesaid, do hereby certify that Wm. Robins and Thomas 
Smith and Peyton R. Nelson, Esquires, whose names and seals are 
affixed to the within certificates of acknowledgements, were, at the 
time of subscribing the same, justices of the peace in and for the 
county aforesaid, duly commissioned and qualified, and that due 
faith and credit may and ought to be given to all their acts as such. 

In testimony whereof I have hereunto subscribed my name as 
clerk aforesaid and affixed the seal of the said county this 14th day 
of May, 1840, in the 64th year of the Commonwealth. 

[L. s.] JOHN R. CARY, C. G. C. 


40 STATE OF VIRGINIA, , ; 
. 7 To wit: 
Gloucester County, 


, 


I, Wm. Robbins, presiding justice of the court of the county afore- 
said, do hereby certify that John R. Cary, who has given the cer- 
tificate below, is clerk of the said court, and that his attestation is 
in due form. 

Given under my hand this 14th day of May, 1840. 

WM. ROBINS, Sen’r. [SEAt.] 


41 And afterward; to wit, on the fourteenth day of May, in, T 
the year last aforesaid, the plaintiffs aforesaid herein, by their 
attorney aforesaid, filed in the clerk’s office of the court aforesaid in 
this cause their certain error bond in the words and figures clothed 
as follows, to wit: 
Error Bond. 
Circuit Court of the United States, Southern District of Ohio, W. D. 
Mary M. Taiarerro et al. vs. Jacop M. HAYMAKER. 


Know all men by these presents that we, J. Hairston Seawell and 
others, as principals, and David Mulford, as surety, are held and 
firmly bound unto Jacob M. Haymaker in the sum of five hundred 
dollars, to be paid to the said Jacob M. Haymaker, his executors or 
administrators ; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
ach of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals. Dated this 14th day of May, 1885. 

42 Whereas the above-named J. Hairston Seawell and others 

have taken out a writ of error to the Supreme Court of the 

United States to reverse the judgment rendered in the above-entitled 

action by the circuit court of the United States for the southern 
district of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
above-named J. Hairston Seawell and others shall prosecute their 
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said writ of error to effect and answer all costs if they shall fail to 
make good their plea, then this obligation to be void; otherwise to 
remain in full foree and virtue. 

(Signed) DAVID MULFORD. [seat] 


Sealed and delivered in presence of— 


SAM’L G. MeMILLIN. 
C. R. NEVIN. 


The above security is approved. 
GEORGE R. SAGE, 
Thstrict Judge of the United States, 8S. D. Ohio, 
Sitting as Circuit Judge. 


And afterward, to wit, on the same day and year as last aforesaid, 
there was issued out of the clerk’s office of the court aforesaid our 
certain writ of error in this cause, hereto annexed next following, 
to wit: 


43 Writ of Error. 
Tue Unirep Srates oF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of Ohio, 
Greeting : | 
Because in the records and proceedings and also in the rendition 

of the judgment of a plea which is in the said circuit court before you, 

between J. Hairston Seawall and others and Jacob M. Haymaker, a 

manifest error hath happened, to the great damage of the said 

J. Hairston Seawall et a/., as by their complaint appears, we, being 

willing that the error, if any hath been, should be duly corrected 

and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 

Court of the United States, together with this writ, so that you may 

have the same at the city of Washington on the second Monday of 

October next, in the said Supreme Court to be then and there held, 

that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done to correct that error 

what of right and according to the laws and customs of the United 

States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 14th day of May, 1855, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[Seal of the Circuit Court, South’n Dist. of Ohio. ] 


| B. R. COWEN, 
Clerk of the Circuit Court of the U. S., S. D. O., 
By R. C. GEORGI, Dep. 
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433 | Endorsed :] Southern dist. of Ohio. No. 2412. Mary M. 
Taliaferro et al. vs. Jacob M. Haymaker. Writ of error. 
Filed May 14th, 1885. B. R. Cowen, clerk. 


44 And afterwards, to wit, on the same day and year as last 

aforesaid, — was issued our certain citation to the said defend- 
ait aforesaid herein in the words and figures as with the return of the 
marshal and acknowledgement of service endorsed is hereto annexed 
next following to wit: 


Citation. 
UNITED STATES OF AMERICA, 88° 


To Jacob M. Haymaker, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the southern district of Ohio, wherein J. Hairston Seawall 
and others are plaintiffs and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 14th day of May, in ‘the year of our Lord 
one thousand eight hundred and eighty-fi—. 

STANLEY MATTHEWS, 


Associate Justice. 


443 Endorsed: United States circuit court, southern dist. of 

Ohio. No. 2412. Mary M. Taliaferro et al. vs. Jacob M. Hay- 
maker. Citation to defendant in error. Filed May 19th, 1885. B. 
R. Cowen, clerk. 


May 18, 1885.—Service of the within accepted. 
MILLS GARDNER, 
HOADLY, JOHNSON & COLSTON, 
Att’ys for Jacob M. Haymaker. 


teceived this writ at Cincinnati, Ohio, on May 16th, 1885, and on 
May 18th, 1885, delivered a true copy thereof to Messrs. Hoadly, 
Johnson & Colston, as per acknowledgement of service above. 
LOT WRIGHT, 
U.S. M., 8. D. O., 
By T. M. TURNER, Deputy. 
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45 Unitrep States oF AMERICA, 
Western Division of the Southern District of Ohio: 


I, B. R. Cowen, clerk of the circuit court of the United States within 
and for the division and district aforesaid, do hereby certify that the 
foregoing writing is a true and correct transcript of the record and 
proceedings in the above-entitled cause as fully and completely as 
the same appears on file and of record in this office. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the court aforesaid, at Cincinnati, this 29th day of May, 
A. D. 18835. 

[Seal of the Cireuit Court, South’n Dist. of Ohio. ] 
B: R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 

[Endorsed :] 2412. U.S. cir. court, south. dist. of Ohio, W. D. 
Mary M. Taliaferro et al. vs. Jacob M. Haymaker. Transcript. B. 
R. Cowen, el’k. 


Endorsed on cover: S. Ohio C.C. U.S. No. 244. J. Hairston 
Seawall et al., plaintiffs in error, vs. Jacob M. Haymaker. Filed July 
13, 1885. 
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SUPREME COURT OF THE 
UNITED: STATES. 


J. HAIRSTON SEAWALL ET AL... 


PLAINTIFFS IN ERROR, 


No. 244. vs. 


JACOB M. HAYMAKER, 


DEFENDANT IN ERROR, 


RECORD.---SUPPLEMENT. 


AFFIDAVITS AS TO VALUE OF LAND. 
In the Supreme Court of the United States. 
AFFIDAVIT OF HUMPHREY JONES. 


J. Huirston Seawall et al.. ) 
Plaintiffs in Error. | 
versus >No. 244. 
Jacob M. Haymaker, 
Defendant in Error. ) 


State of Ohio. i 
Fayette County. \~~ 
Humphrey Jones, being duly sworn, savs that he is a 
resident of Favette County, State of Ohio, and has been for 
29 vears; that he is fully acquainted with the land and farm 


bo 


described in the petition in this case, now held and occupied 
by Jacob M. Haymaker, and has been for 20 years, said land 
being described as follows: All that piece or parcel of 
ground situate, lying and being in Fayette County, Ohio, 
being part of survey No. 6,538 of 4837 acres, made in the 
name of Edward Stubblefield, beginning at the northeast 
corner of survey No. 6,538 for 120 acres in the name of 
Edward Stubblefield, thence west with the north line of 
said last named survey to the northwest corner 
thereof, thence south twenty degrees, east two hundred 
and twenty poles, more or less, to the southwest cor- 
‘ner of said Jast named survey, thence west with the south 
line of the said first named survey o! 4387 acres forty-three 
and 2-10 (43.2) poles to Jane Hays’ southeast corner, thence 
north eighteen and a half degrees, west fifty-two poles to 
another corner of Jane Hays, thence north sixty (60) 
degrees, west twenty-four poles to another corner of Jane 
Hays, thence west with the north line of Jane Hays one 
hundred and nine poles to the west line of the survey of 437 
acres, thence with the said west line of said survey of 
437 acres north six degrees, west two hundred and thirty- 
two 80-100 poles, more or less, to the southwest corner of 
Michael Klebber’s land in the same survey, thence with said 
Klebber’s south line two hundred and three 80-100 poles, 
more or less, to the east line of said survey of 487 acres, 
said Kiebber’s southeast corner; thence south twenty 
degrees, west one hundred and eighteen poles to the north- 
east corner of said survey of 120 acres, the place of begin- 
ning, containing two hundred and ninety-two acres, more or 
less; that on and before the 6th day of April. a. p. 18865, 
said Jand was worth sixty-five dollars per aere, that he is 
fully acquainted with lands in the same neighborhood and 
the market value of the same, and that the above amount of 
sixty-five dollars per acre is a fair valuation of said land, 
all of which he verily believes. 
HUMPHREY JONES. 


_ 
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Subscribed in my presence and sworn to before me by 
Humphrey Jones this 12th day of May, a. p. 1887. 


eI 
NOTARIAL FRANK A. CHAFFIN, 
SEAL. | Notary Public, Fayette County, Ohio. 
ee 


In the Supreme Court of the United States. 
AFFIDAVIT OF DAVID MULFORD. 


J. Hairston Seawall et al.. >) 
Plaintiffs in Error. | 

versus >No. 244. 
Jacob M. Haymaker, | 
Defendant in Error. ) 


State of Ohio, 88 
Hamilton County, a 


David Mulford. having been first duly sworn, savs that 
he has been a land surveyor for fifty vears last past and is a 
resident of Union County. State of Ohio; that he has been 
on and over the land described in a certain petition filed in 
the Cireuit Court of the United States for the Southern 
District of Ohio. by Mary M. Taliaterro and others against 
one Jacob M. Havmaker, seeking to eject said Haymaker 
from said lands, said cause being numbered 2412 and which 
cause is now pending in the Supreme Court of the United 
States, upon a writ of error sued out by the plaintiffs below 
to reverse a Judgment in favor of the defendant below, said 
cause being numbered 244 on the docket of the October A. pD. 
1887 Term of the said Supreme Court of the United States 
and is entitled J. Hairston Seawall! and others against Jacob 
M. Havmaker; that he is acquainted with said land and 
the measurement of its different lines and with the value 


ceed Tt scinines 


of said land and has made a plat thereof; that said land 
is described as follows: All that piece or parcel of 
ground situate, lying and being in Fayette County, Ohio, 
being part of survey No. 6,538 of 4837 acres, made in the a 
name of Edward Stubblefield. beginning at the northeast 
corner of survey No. 6.5388 for 120 acres in the name of 
Edward Stubblefield, thence west with the north line of 
said last named survey to the northwest corner 
thereof, thence south twenty degrees, east two hundred 
and twenty poles, more or less, to the southwest cor- 
ner of said last named survey. thence west with the south 
line of the said first named survey of 487 acres forty-three 
,and 2-10 (43.2) poles to Jane Hays’ southeast corner, thence 
north eighteen and a half degrees. west fiftv-two poles to 
another corner of Jane Havs, thence north sixty (60) 
degrees, west twenty-four poles to another corner of Jane 
Hays, thence west with the north line of Jane Hays one > 
hundred and nine poles to the west line of the survey of 437 
acres, thence with the said west line of said survey o! 
437 acres north six degrees, west two hundred and thirty- 
two 80-100 poles, more or less, to the southwest corner of 
Michael Klebber’s land in the same survey, thence with said 
Klebber’s south line two hundred and three 80-100 poles, 
more or less, to the east line of said survey of 4387 acres, 
said Kiebber’s southeast corner; thence south twenty 
degrees. west one hundred and eighteen poles to the north- 
east corner of said survey of 120 acres, the place of begin- 
ning, containing two hundred and ninety-two acres, more or 
less; that said tract of land just above deseribed contains 
two hundred and ninety-two acres and one-half acre in | 
excess thereof; that said land was at the time of the com 
mencement of said suit in the said Circuit Court of the 
United States and at the time of the entry of the judgment 
therein and the suing out of the writ of error of this Court 


of the value of sixty-five dollars per acre, and that the one- 
third interest claimed by the plaintiffs herein was at all the 


ae: 


times just mentioned of the value of more than six 
thousand dollars. And further affiant saith not. 


Davin MuLForD. 


Sworn to before me and subscribed in my presence this 
21st day of January, A. D. 1888. 


a 
NOTARIAL F. C. Gaymon, 
SEAL. ‘em Public, Ham. Co. O. 
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SUPREME COURT OF THE 
UNITED STATES. 


: J. HAIRSTON SEAWALL ET AL., 


PLAINTIFFS IN ERROR, 


No. 244. ——— YS. 


JACOB M. HAYMAKER, 


DEFENDANT IN ERROR. 


ASSIGNMENT OF ERRORS. 


The plaintiffs in error submit the following assignment 
of errors committed by the Court below, as appears in the 
record : 

First, the Court erred in admitting in evidence over the 
objection of these plaintiffs in error the deed set forth on 
page 11 of the printed record. 


Second, the Court erred in charging the jury below that 
said deed was a good and valid conveyance of the property 
therein set forth, to which plaintiffs in error then and there 
excepted. (See pages 9 and 10 of printed record.) 


Third, the Court erred in refusing to grant the motion 
of these plaintiffs in error for a new trial on the grounds set 


2 


. 


forth in the first and second clauses of this assignment of 
errors. (See pages 7 and 8 of printed record.) 


By reason of which errors of the Court below in the 
trial of this cause, plaintiffs in error ask that the judgment 
of that Court be reversed and this cause remanded for fur- 
ther proceedings. 

©. B. MaTTHEWws, 


Counsel fur Plaintiffs in Error. 


. - i. — 
~ ; = 
nt >: Pod , > a oT = ' ~ , - , 
“ <2 oe ; . ; . , hen eS 
? ie id YN t  e , é a ™ ‘ : . > , 
° ae Re, . , y Ye & ; 


SUPREME COURT OF THE 
UNITED STATES. 


J. H. SEAWALL ET AL., 


PLAINTIFFS IN ERROR, 


NO. 244: —— ea 


JACOB M. HAYMAKER, 


DEFENDANT IN ERROR, 


Brief for Plaintiffs in Error. 
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SUPREME COURT OF THE 
UNITED STATES. 


J. H. SEAWALL ET AL., 


PLAINTIFFS IN ERROR, 


No. 244. vs. 


JACOB M. HAYMAKER, 


DEFENDANT IN ERROR. 


Brief for Plaincuffs in Error. 


This action is pending upon a Writ of Error to the Circuit 
fs Court of the United States for the Southern District of Ohio. 


The action below was an action of ejectment brought by the 


- heirs of Margaret Ann Sinelair, against Jacob M. Haymaker, 
es claiming as heirs of the said Margaret Ann Sinclair, one-third 


of the lands described in the petition below. 


The Bill of Exceptions, is contained in the printed record, 


o~ 
uF 
* 


commencing at page 8. The plaintiffs offered in evidence a 


patent of the United States Government to the heirs of 


William Green Munford, and traced descent as the only heirs 
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at law from the said Margaret Ann Sinclair. who inherited 4. 
one-third of the property as one of the three surviving heirs 

of said William Green Munford. J. Hairston Seawall was 2 
substituted for certain parties plaintiff, his interest being as 

grantee of the parties for whom he was substituted. It was 

admitted that the defendant was at the commencement of = 
the suit and at the trial in possession of the premises 

described, and to maintain the issues on his part he offered . 
in evidence a certain deed purporting to be a conveyance of 

the interest of John Sinclair and Margaret Ann Sinclair, his 

wife, to one’ Carey 8S. Jones, and thence traced title from 

Carey S. Jones to himself. A copy of this deed to Carey S. o 
Jones, is Exhibit * B” attached to the Bill of Exceptions 
taken below, and is contained in the printed record com- 
mencing at page 11. The plaintiffs objected to the admission Ste 
of this conveyance in evidence for the reason that it was not 

acknowledged in accordance with the laws of the State of .- 
Ohio, nor of the State of Virginia, in force at the date of 

the conveyance or of the acknowledgment. It appears from 

a certified copy of this deed, that Margaret Ann Sinclair 

executed together with her husband this deed, and that she 

acknowledged it on the 10th day of September, 1837; but it 

was not acknowledged or proven by her husband until the 

14th day of May, 1840. Between those dates, to-wit, on the 

13th of September, 1837. Margaret Ann Sinclair died, leaving 

the original plaintiffs her only heirs at law. John Sinclair, ~ 
her husband, died on the 3rd of August, 1875. a 


The act in force at that time, regulating conveyances of 
land, in the State of Ohio, to-wit, the act of 1831, (1 S. & 3 
C., 457 b) contained a provision, that deeds executed and 
acknowledged in other States in accordance with the laws of 
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such State, should be effectual to pass the title to lands in 


the State of Ohio. (See § 5.) 


The law governing conveyances at that time in the State 
of Virginia, where this deed was executed and acknowledged, 
was an act passed February 24th, 1819, and is contained in 


Vol. 1. Revised Code of 1819. commencing at page 361. 


Section one of that Act provided: 


+ That no estate of inheritance or freehold or for a term 
of more than five years, in lands or tenements, shall be con- 
veyed from one to another, unless the conveyance be declared 
by writing sealed and delivered ; nor shall such conveyance be 
vood against a purchaser for valuable consideration, not hav- 
ing notice thereof, or any creditor, unless the same. writing 
be acknowledged by the party or parties, who shall have 
sealed and delivered it, or be proved by three witnesses to 
be his, her or their act, before the court of the county, city 
or corporation. in which the land conveyed or some part 
thereo! lieth, or in the manner hereinafter directed. and be 
lodged with the Clerk of such court to be there recorded.” 


Section 4. of that Act, is a provision for deeds generally, 
and reads as follows: 


+ All bargains, sales and other conveyances whatsoever 
of any lands, tenements or hereditaments, whether they be 
made for passing any estate of freehold or inheritance, or for 
a term of years, and all deeds of settlement upon marriage 
wherein either lands, slaves, money or other personal things 
shall be settled or covenanted to be left or paid, at the death 
of the party or otherwise, and all deeds of trust and mortgages 
whatsoever. which shall hereafter be made and executed, 
shall be void. as to all creditors and subsequent purchasers 
‘for valuable consideration without notice,’ unless they shall 
be acknowledged or proved and + lodged with the clerk to 
be ’ recorded, according to the directions of this act ; but the 
sume, as between the parties and their heirs, ‘and as to all 
subsequent purchasers, with notice thereof, or without valu- 
able consideration, shall nevertheless be valid and _ bind- 
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Sec. 15. provided for the execution and acknowledgment 
of deeds made by husband and wile. It is worded as fol- 
lows: 

* When a husband and his wife have sealed and deliv- 
ered a writing. purporting to be a conveyance of any estate 
or interest, if she appear in court, and, being examined 
privily, and apart from her husband. by one of the Judges 
thereof, shall declare to him, that she did freely and willingly 
seal and deliver the said writing, to be then shewn and 
explained to her, and wishes not to retract it, and shall, 
before the said Court, acknowledge the said writing. so again 
shown to her to be her act, such privy examination, acknow]- 


edgment and declaration shall thereupon be entered of 


record in such court ; and if, before any two justices of the 
peace, for anv county or corporation, in * any state’ or terri- 
tory of the United States‘or of the district of Columbia,’ 
such married woman, being examined privily and apart from 
her husband, and having the writing aforesaid fully explained 
to her, shall acknowledge the same to be her act and deed, 
and shall declare that she had willingly signed, sealed and 
delivered the same, and that she wished not to retract if, 
and such privy examination, acknowledgment and deelara- 
tion shall be certified by such justices, under their hands and 
seals, by a certificate annexed to said writing, and to the 
following effect, that is to say: County or Corporation, Sec: 
We A. B. and C. D., justic es of the peace in the county (or 
corporation,) aforesaid, in the state. (or territory, or district. ) 
of . do hereby certify that E. F., the wife of G. H.. 

parties to a certain deed, bearing date, on the — day of 
.and hereunto annexed, personally appeared before us, in 
our county (or corporation,) aforesaid; and being examined 
by us, privily and apart from her husband, and having the 
deed aforesaid fully explained to her, she the said E. F. 
acknowledged the same to be her act and deed, and declared 
that she had willingly signed, sealed and delivered the same, 
and that she wished not to retract it. Given under our 
hands and seals this — day of . A. B. [Seal. 1 oe 
[Seal.] And such certificate shall be offered for SB to 
the clerk of the court, in which such deed ought to be 
recorded ; it shall be the duty of such clerk to record the 
said certificate accordingly, along with the deed to which it 
is annexed: And, when the privy examination, acknow- 
ledgment and declaration of a married woman shall have 
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been so taken in court and entered of record, or certified by 
two magistrates, and delivered to the clerk to be recorded, 
and the deed also shall have been duly acknowledged or 
proven. as to the husband, and delivered to the clerk to be 
recorded, pursuant to the directions of this act, such deed 
shall be as effectual in law, to pass all the right, title and 
interest of the wife, as if she had been an unmarried 
woman: Provided, however, that no covenant or warranty, 
contained in such deed hereafter executed, shall, in any 
manner operate upon any feme covert and her heirs, further 
than to convey effectually, from such feme covert and her 
heirs, her tight of dower, or other interest in real estate, 
which she may have at the date of such deed.” 

The foregoing act was a revision of the preceding acts 
of 1785 and 1792, and differed in no substantial respect from 


them. 


The deed to Carey 8. Jones, executed in Virginia, while 
the law from which the above sections are quoted was in 
force, was admitted in evidence as a valid conveyance of 
said property from the said Margaret Ann Sinclair. It was 
claimed, and apparently ruled, that the acknowledgment 
and record of the deed were not part of the deed itself, and 
that the eect of the want of acknowledgment was simply 
that defined by See. 4, above quoted. It was held to be 
valid without acknowledgment as between the parties them- 


selves in accordance with the provisions of that section. 


The act under discussion contains provisions for the 
execution, acknowledgment and recording of deeds gener- 
ally, as well as special directions for the execution and 
acknowledgment of deeds of husband and wife. It is 


hardly necessary to cite authorities to the proposition, that a 
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deed of the husband and wife must correspond and conform 
to these special directions, which in this statute are devoted 
specially to that kind of a deed. ‘The same rule prevails in 
this case as in the case of any other general and special law 
relating to any other subject. 


Maxwell on Statutory Construction, p. 450. 


While the ordinary rule is that the acknowledgment of 
a deed is no part of the deed itself, unless made so by the 
Statute, and it is so provided in some states, vet, in the case 


of a deed of husband and wiie the acknowledgment has 


always been regarded an essential part of the deed, arising 


out of the fact that at the common law a married woman 
had no power to part with her property by a mere convey- 
ance. The only methods were by fine or recovery, in which 
case, having in view the protection of the feme covert. 
the Court privily examined her to see whether she were 
divesting herself of her title of her own free act and will. 


and without either persuasion or coercion of her husband. 


In Devlin on Deeds. Vol. 1, See. 548, it is said, that 
*at common law a married woman had no power to make a 
conveyance unless by some matter of record. The only 
methods by which at common law she could convey her 
property were by fine or by common recovery. While now 
by statute she is permitted to convey her estate, in some 
states the concurrence of her husband being necessary, and 
in others not, vet to make her convevance effective, the 
statutory provisions concerning the form and mode of her 
conveyance must be complied with. (Citing 2 Kent's Com., 
151.) In nearly all the states, the certificate of aeknow 
ledgment of a married woman of her deed, is a material part 
of it and absolutely essential to its validity. The common 
law restriction upon her right to convey has been relaxed. 
still it results from such statutes as regard her acknowledg- 
ment as a part of the conveyance, that the deed is void 
without such acknowledgment. In a ease in Illinois, Mr. 
Justice Caton correctly stated the rule which generally pre- 


vails. and observed without such acknowledgment the deed 
was absolutely void, and had no more vitality than a_ piece 
of blank paper. Only by virtue of such acknowledgment 
and certificate could the deed become operative. Its execu- 
tion could be proved in no other possible way. and in no 
other way could she convey. The certificate of acknowledg 
ment of a deed from a feme covert to convey her own lands, 
is as much an essential part of the execution of the deed as 
her seal or signature, and without it the law presumes it was 
obtained by fraud or coercion.” (See cases cited in note to 
that seetion. ) 


Under laws similar to the Virginia law. it has quite 


universally been held that the deed must be a joint deed of 
the husband and wife. In the case of Wood vs. MeIntosh, 
12 O. S. 231. it is said with reference to the Statute of Ohio. 
at page 242, » The statute seems to require a joint acknowl- 
edgment by the husband and wife of the deed, ete.” In the 
case of Ludlow vs. O' Neal, 29 O. 5. 181, it is said, © That it 
is not indispensible to the validity of a deed executed by 
the husband and wife, that they should acknowledge it 
before the same officer or at the same place, or that their 
acknowledgment should be certified by a single certificate.” 
This does not decide that the rule of Wood vs. MeIntosh is 
not correct. For, nevertheless, it must be the joint act of 
the parties at the time of its completion and delivery as an 
effective instrument; so that when it becomes a deed it must 
be the joint deed of the husband and wife. It is further 
said in the last named case “that the acknowledgment of 
the wife is not binding upon her until the deed is executed 


and acknowledged by the husband.” 


In the case of Leonis vs. Lazzarovich, 55 Cal., 52, the 
Court says, at page 59, referring to the alteration made in 
the effect and office of the acknowledgment of a deed by the 


Civil Code: 


—— 


“The legal effect of these forms of proceedure was 
changed; joint execution of a conveyance by the husband 
and wife and the separate acknowledgment of each accord 
ing to the forms prescribed were still required for the dis- 
posing of her estate. But exeecution,, acknowledgment and 
certification of acknowledgment were no longer necessary to 
the validity of her conveyance. It was sufficient to pass her 
estate if she executed and acknowledged the convevance 
thereof according to the requirements of the Civil Code.” 

And in Durfee vs. Garvey. 65 Cal., 406, it was decided, 
that if a deed was acknowledged by a married woman as 
though she were a feme sole it would convey no title. And 
wherever the subject is mentioned, the implication seems to 
be that the deed must be executed and acknowledged by 
both husband and wife. For instanee, in See. 551 of Devlin 
on Deeds, it is said: 

* Where the certificate of acknowledgment shows that 
the privy examination of a married woman was not taken as 
required by statute, she is, where the right of dower exists, 
entitled to recover on the death of her husband, her dower in 
the real estate conveyed in the deed. The acknowledgment 
should be made after the examination and explanation; it is 
not sufficient that she acknowledged the deed with her 
husband, and it was subsequently fully explained to her and 
she declared that she had executed it voluntarily and did 
not desire to retract it. And at another place, it is’ said. 
that the mere fact that a separate or privy examination is 
required would be sufficient to indicate that there must be a 
joint execution and acknowledgment of the deed.” 


In Moore vs. Rake, 36 N. J. L. Rep., 574, it is said : 


* Previous to the year 1743, a feme covert could not 
make a valid conveyance of her interest in land in the then 
colony of New Jersey. By the act of December 3rd, of that 
vear, it was enacted + that all deeds or conveyances made, or 
to be made, by a man and his wile of the estate of the wife 
or the right of dower of the wife’ when acknowledged in a 
particular manner before certain officers, should be recorded, 
and should be good and sufficient to convey the lands thereby 
intended to be conveved. It is true the act does not, in 
terms, declare that the deed shall be the joint deed of the 
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husband and wife, but it plainly implies this, and such is its 
natural and fair construction.” 


The act under discussion in that case made no change 
in the particular language under discussion, and it was con- 
sequently held, that it required the joint deed of the husband 
and wife. And in quoting from a text writer, the Court 
adopts this language : 

* The general opinion has always been that the husband 
must join in the execution of the conveyance upon the prin- 
ciples of the common law, that a wife can do no valid act 
in respect to property in which the husband has an interest 
without he is privy and party to it; and from the mischiev- 
ous consequences that might result from allowing the wife 
to convey her real estate as if she were a feme sole, and 
without. or even against, the consent of her husband. It is 
supposed the act can receive this construction and in reality 
that the expressions imply that the husband is a party to the 
deed under execution as she is to be privately examined apart 
from him.” 


The Court cites the case of Liddel vs. Arrowsmith, de- 
cided in 1832 in the Circuit Court of the United States, in 
the District of New Jersey by Mr. Justice Baldwin who 
* would not admit in evidence to the jury a deed executed by 
the wife alone, although it was executed with the consent of 
her husband who had himself executed a prior deed for the 
land to the same grantee.” See also, cases of Fowler vs. 
Shearer, 7 Mass., 14; Colcord et al. vs. Swan and wife, 7 
Mass., 291; Beale vs. Knowles. 45 Me., 479; Strickland vs. 
Bartlett, 51 Me.. 355. In the latter case it is said, that in 
that state the husband and wife may now make separate 
deeds; but the court defines the word “ conveyance ” as used 
in the statute to mean all the instruments completing the 
act of conveying the title; therefore, if those deeds be 


separate, they in law constitute but the one conveyance. 
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See also Bazter vs. Bodkin, 25 Ind., 172. It will be 
observed that the statute provides for the execution and 
acknowledgment of the deed by the wife and then further 
provides that when a deed is also acknowledged or proven 
by the husband it shall be effectual to convey the title to 
her property. The plain construction of this statute is, that 
it is not so effectual until the husband has acknowledged or 
proven the execution of the deed on his part. 

Two questions arise under this statute, having reference 
to the facts of this case. First, what was the effect of this 
deed executed as it apparently was, by the husband and 
wife, and acknowledged by the wife alone. Secondly, was 
any validity added to the deed by the acknowledgment of 
the husband after the wife’s death. If by this statute the 
acknowledgment is a part of the deed and is essential to its 
validity, as a deed of the wife, and if the statute requires 
not only execution by the husband, but also his acknowledg- 
ment, then the omission of his acknowledgment is an omis- 
sion of a plain provision of the statute, essential to the 
validity of the deed even as an act of the wife. Under 
such circumstances, the deed has plainly not been executed 


in accordance with the statute, and is therefore void. 


It is said in Schouler on Husband and Wife, sec, 175: 


* In some states the separate conveyance of a married 
woman, or her execution jointly with her husband, and with- 
out observance of the full statute formalities, is void ;” 
(citing among a large number of other authorities, Cin- 
cinnati vs. Newell, 7 O. S., 37:) 


* But in others such irregularities are not held fatal to 
the instrument, and she is furthermore bound on the usual 


principles, even though her deed be separate from that of 


her husband and executed at a different time. The question 
in such cases is mainly one of statute construction, and as 
to formalities a distinction may be taken between mere 
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errors of description or literal informalities of execution or 
acknowledgment on the one hand, and on the other, the disre- 
vard of some statutory requirement, so as to substantially 
violate public policy, such for instance, as her separate ack- 
nowledgment or her declaration before a magistrate that she 
executed freely and understandingly, for the purpose speci- 
fied.” 

In the case of Trimmer vs. Heagy, 16 Pa. St.. 484, the 
deed was held void in which the husband did not join, 
although it was separately acknowledged in due form and it 
was held that evidence that the deed was executed with the 
consent and direction and authority of the husband, was 
properly excluded. 

See also, Dunham vs. Wright, 53 Pa. St.. 167. 
Glidden vs. Strupler, 2 P. F. Smith, 400. 
Warner vs. Crouch, 14 Allen, 163. 
Gerrish vs. Mason, 4 Gray. 432. 

Palmer vs. Paine, 9 Gray, 56. 

odge vs. Hollingshead, 6 Minn., 25. 
Annon vs. Folsom, 6 Minn., 500. 

Lane vs. Soulard. 15 Ul., 128. 

Mariner vs. Saunder, 5 Gil., 113. 

Cole vs. Van Riper, 44 Ul., 58. 
Grapengather vs. Fejergary, 9 la., 168. 
Muller vs. Wetherby, 12 Ia., 415. 

If this deed was void as long as it remained unack- 
nowledged by the husband, was it capable of being made a 
valid conveyance by the acknowledgment of the husband 
after the death of the wife? And will that acknowledgment 
relate back to the time when the wife completed her part of 
it? This question must be answered in the negative; as it 
remained without the acknowledgment of the husband it 


was void at the death of the wife, and an interest thereupon 
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attached which can not be divested by any act of the hus- 
band. It can not relate back, because the doctrine of rela- 
tion only applies in a case where an act has been done, 
though imperfectly. It can not relate back to something that 
is no act at all; the attempted conveyance was utterly void. 
[It can not take effect as of the time of the acknowledgment 
of the husband, because his acknowledgment according to 
the statute. or under the statute, was necessary in order to 
make it a valid act of the wife, and it must have been cap- 
able at the time it was perfected of being her valid act. It 
must have been the act of one capable of doing the act. 
The ratification must be made by the same person who 
assumed to bind himself or herself originally. 

For instance, in the case of Jackson vs. Stevens, 16 
Johns., 110. where the wife acknowledged a deed purporting 
to convey her own property several years after her husband’s 


death, it was held that it did not convey her interest. 
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In De Peyster vs. Howland, 8th Cow., 277, it is said that : 


+ The deed of a feme covert is void at common law, not 
merely voidable; and though she acknowledges the execution 
after her.husband’s death, this shall not relate to the time of 
the original execution, [t can be made operative only in 
virtue of an acknowledgment under the Statute. But her 
acknowledgment of the deed after the husband’s death, shall 
pass her right in the land, for it gives effect to the old deed 
as an original conveyance from the time of the acknowledg 
ment.” 

At page 285, it is said: 

*On the question of relation, I cannot accede to the 
position of defendant’s counsel. In all cases where a subse- 
quent act is held to relate back to a thing antecedent, there 
must be something to which relation may be had—something 
inchoate, imperfect; but still something. I shall not go 
into the examination of the cases, but I think I hazard noth- 
ing in the assertion that in none of them was relation had to 
a void act.” 


———— 
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In Jackson vs. Stevens, (16 Johns. 110) Spencer, Justice, 
speaking of a deed executed by a feme covert under similar 
circumstances, says: 

- It is contended, however, that the acknowledgment of 
the deed by Mrs. B. in October, 1814, related back to the 
date of the deed (it was dated in 1795) and rendered it 
valid from the beginning. But although she signed and 
sealed the instrument it was not her deed until she had 
acknowledged it according to the statute. It could not bind 
her as a contract. She was not confirming an inchoate and 
imperfect agreement. The deed took its efficacy from the 
period of her acknowledgment and there was nothing prior 
to which it could relate.” | 

In Smith vs. Shackelford, 9 Dana, 453, 476, where a 
deed was void on account of the lack of authentication and 
the wile’s execution, it was held that it might be confirmed 


by re-delivery after the busband’s death. 


And in Schoenberger vs. Zook, 34 Pa. St., 24. it was held 
that: 

+ A deed executed by husband and wife for lands of the 
wife, but not delivered in her lifetime. cannot be rendered 
effectual to pass the estate as against the heirs of the wife 
after her decease.” 

In Leggatt vs. Clark, 111 Mass., 508, where the statute 
provided that in case the husband was a lunatie, any con- 
vevance of a married woman of her separate property should 
not be valid + without the assent of her husband in writing. 
or his joining with her in the conveyance, or the consent of 
one of the Judges of the Supreme Judicial Court. Superior 
Court. or the Probate Court, granted on her petition in any 
county. on account of the sickness, insanity or absence from 
the state, of her husband or.other good cause,” the question 
was as to the validity of a ceed executed by husband and 


wife ata time when the husband was neon COM pos. without 
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the consent of one of the before mentioned Judges. The 
Court says: 

* Since the enactment of this statute, it has always been 
held that the deed of a married woman, executed bv her 
alone, and without the assent of her husband or one of the 
Judges of the three courts named, is wholly inoperative and 
void. In the case at bar the husband joined in the 
deed of conveyance; but the jury have found that at the 
time he did so, he was insane.” 

It was ruled in this case that the deed was void. The 
Court says: 

‘“* The deed was void to the same extent as if there had 
been no assent by the husband and no subsequent action or 
failure to act on his part could give it validity. The cases 
cited by the tenant to the point that the deed or other con- 
tract of an insane person is voidable only and may be rati- 
fied by him after he becomes sane, do not apply to this case. 
No subsequent assent or ratification by the husband could 
fulfil the requirements of the statute or give validity to the 
deed as a deed of the wife.” 

In the case of Lawrence vs. Heister, 3 Harris & Johns, 
371, it was held, that at the common law a wife had no way 
of transferring her property by conveyance; that under the 
act of 1765. where the wife was to convey her interest, it 
ras held that she must join with the husband in the convey- 
ance in order to pass her interest and the conveyance must 
be acknowledged by the husband; that they must not only 
join as grantors, but the husband must also acknowledge the 
deed. It was accordingly ineld where the husband and 
wife lived in Pennsylvania and by deed dated February 10th, 
1782. conveyed certain lands of the wife, situated in ‘Mary- 
land. and it was acknowledged by the wife in accordance 
with the laws of the State of Marvland, and it was also 
acknowledged by the husband, but his acknowledgment was 


invalid in Maryland, because there was no law in the latter 
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State, authorizing the husband, though a non-resident, to 
acknowledge a deed so as to pass lands in that state, before 
any officer or tribunal out of the state. The laws of Marv- 
land discussed in this case, were the law of 1715, 7st Dor- 
sey’s Laws, page 40, and the law of 1766, 7st Dorsey's Laws, 
page i112. 

The case of Dewey vs. Campau, 4 Mich. 565, 
decides that the revised statutes of Michigan of 1838, (page 
258) required that to deeds by husband and wife of her real 
estate, there should be an acknowledgment of both, ete.. 
and at page 567, it is said that “the deed of a feme covert 
conveying her interest in lands which she owns in fee, does 
not pass her interest by the force of its execution and deliv- 
ery as in the common case of a deed by a person under no 
legal disability. ° ° ° ° The deed of a 
Feme covert being void at common law, is a nullity, unless 
acknowledged in strict compliance with the statute. The 
acknowledgment as to her is a part of the deed.” 

In Dow vs. Jewell. 21 N. H. (1 Foster,) 470. it is said in 
the syllabus: 

“* Whether upon the division of lands among the heirs 
to an estate, the deed of one of them, who is a married 
woman, being invalid because it was executed without her 
husband and signed with her maiden name, could be subse- 
quently confirmed by her? Quaere. But the deed of her 
husband after her death, releasing his interest in the 
lands and assenting to a division, and intended to confirm 
her deed, would not be a confirmation of it so as to give it 
validity.” 

It is said at page 489: 

* But however the law might be held if Mrs. Merrill 
were living and should confirm her deed, or attempt to do 


so, her husband can not by a deed executed since her decease, 
give any validity to her conveyance. If her deed could be 


confirmed, it must be by her alone. The only effect of his. 
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deed would be to transfer to the grantee such rights to the 
land as he acquired by the coverture, and her title to the 
land descended to her children.” 

In Kottman vs. Ayer, 1 Strobhart’s L. R., 552, it was 
plainly intimated, though probably not necessary to the 
decision of the case, that the deed of a married woman must 
take effect as a complete deed in the lifetime of both hus- 
band and wile. 

In Stiles vs. Probst, 69 Ill., 382. it was held that until 
the deed is complete, so far as execution and acknowledg- 
ment is concerned, it is not in a condition for delivery ; 
and * where a deed or mortgage purporting on its face to be 
the joint instrument of the grantor and his wife, but which 
in fact was not executed by the latter, was recorded by the 
grantor, and retained by him for several years thereafter, 
when the same was executed and acknowledged by the wife 
and then delivered; it was held from the fact that it was 
the intention of both parties, that the instrument was to be 
executed by the wife, that it could not be regarded as deliv- 
ered until after its execution by the wife.” 

In Schouler on Husband and Wife, Sec. 174, it is said: 


** And a deed in order to bind the wife’s heirs, must 
have been delivered as well as executed during her lifetime. 
Nor can her husband, after her decease, as against such 
heirs, confirm a conveyance which was fatally irregular on 
her part.” 


In the case of the Agricultural Bank of Mississippi 
vs. Lice et al., 4 How.. 225, it was held that 


“a bond tor the conveyance of land does not 
transfer the legal title. ete.. and that such bond when 
signed by a married woman neither confers a legal or 
equitable right upon the obligees. In order to convev 
by grant, the party possessing the right must be 
the grantor and use apt and proper werds to convey 


. 
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to the grantee. If, therefore, the title to land is in married 
women and the deed for the land recites the names of the 
husbands as grantors, purporting to convey in right of their 
wives, the deed is insufficient to convey the title of the 


wives. Nor is such a deed made effective by its being signed 
and sealed by the wives. The receipt of money subse- 
quently by the female grantors, does not pass the legal title 
nor give effect to a deed, which as to them, is utterly 
void.” 

In the case of Rhea and others vs. Rhenner, 1 Pet., 105, 
it was held that the deed of a married woman without join- 


ing her husband was inoperative and void. 


Elliott vs. Lessee of Piersol, 1 Pet., 328, decides that 
“in Virginia and Kentucky. the means of conveyance by 
fine and common recovery have never been in common use; 
und in these states, the capacity of a feme covert to convey 
her estate by deed is the creature of the statute law; and to 
make her deed effectual, the forms and solemnities prescribed 
by the statutes must be pursued.” ‘In this case it is held. 
that the acts of a married woman in the conveyance of her 
estate, unless in conformity with the statute are absolutely 
void ab initio. 

Chief Justice Taney, says: 

* And as to the receipt of the money mentioned in the 
testimony. after they become sole, it certainly could not 
operate as a legal conveyance, passing the estate of the 
vrantee, nor give effect to a deed which as to them was 
utterly void.” 

See. Langhorne vs. Hobson. 4 Leigh (Va.), 224. where 
the procedure touching the execution and record of a deed 
of a husband and wife, is detailed as it existed under the 
law of 1792. 

In Harkins vs. Forsyth. 11 Leigh, Va., 294, at page 305, 


Tucker, Judge, savs: 


enum 18 axa 


“The first part of the clause provides that if the wife 
being examined, shall acknowledge the deed, and such 
examination and acknowledgment be certified. and such 
certificate be offered for record, it shall be recorded. Here 
the clause loses its hypothetical 7f and proceeds: * And 
when the privy examination, acknowledgment and declara- 
tion of a married woman shall have been so taken in Court. 
and entered of record or certified by two magistrates and 
delivered to the clerk to be recorded, and the deed also shall 
have been duly acknowledged or proven as to the husband, 
and delivered to the clerk to be recorded, pursuant to the 
directions of this act, such deed shall be as effectual in law 


‘to prove all the rights, title and interest of the wife, as if 


she had been an unmarried woman.—Here then it is 
expressly provided, that when the examination shall have 
been certified and delivered to the clerk, etc., the deed shall 
be as effectual as if the maker were sole. The deed then is 
made to depend not upon the ¢ruth of the certificate, but 
upon its existence and its delivery to the clerk; and if so. 
the enquiry whether it be true or false is an immaterial 
enquiry.” 

Sexton vs. Pickering. 8 Randolph, 468. In this ease the 
deed of the husband and wife was executed in Pennsylvania: 
but under the act of 1814,a non-resident husband was not 
authorized to acknowledge before an officer of another State 
his execution of a deed, and consequently it was held void 
although it was executed by him; the proof by a certain 
unauthorized officer was insufficient to establish the facet. 
The Court at the end of the opinion says: 

* It may not be improper to observe, that as it appears 
by sufficient evidence that the deed was executed by Mrs. 
Pickering it would be completely valid as to her, if it) had 
appeared by the testimony. of even a single witness, that it 
had been executed by her husband also.” 
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The answer in this case sets up the statute of limita- 

tions, to which as being surplusage, no reply was necessary. 
Kyser vs. Cannon, 29 Oh. St., 359. 
Rhodes vs. Gunn, 35 Oh. St., 387. 

As for this defence, the statute does not begin to run 
until the death of the husband, which occurred in 1875, as 
the heirs could not bring an action in ejectment until that 
time. 

Koltenbrock vs. Cracraft, 36 Oh. St., 585. 
Thompson's Heirs’ Lessee vs. Green, 4 Oh. St., 217. 
Clark vs. Clark, 20 Oh. St., 128. : 


I submit therefore that for the error of the Court in 
admitting the deed in question in this case in evidence and 
for error of the Court in charging the jury that the same 
was a good and valid conveyance of the lands therein 
described, the judgment of the Court below should be 
reversed, 3 

Respectfully Submitted, 
©. B. Martuews. 


Counsel for Plaintiffs in Error. 


See affidavit as to value on next page. 
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In the Supreme Court of the United States. 
AFFIDAVIT AS TO VALUE OF LAND. 


J. Hairston Seawall et al.. ) 
Plaintiffs in Error, | 
VETS8US >No. 244. 
Jacob M. Haymaker, 
Defendant in Error. J 


State of Ohio, . 
Fayette County, 


Ss 7 


Humphrey Jones, being duly sworn, says that he is a 
resident of Fayette County, State of Ohio, and has been for 
29 years; that he is fully acquainted with the land and farm 
described in the petition in this case, now held and occupied 
by Jacob M. Haymaker, and has been for 20 years, said land 


being described as follows: All that piece or parcel of 


ground situate, lying and being in Fayette County, Ohio, 
being part of survey No. 6,538 of 437 acres, made in the 
name of Edward Stubblefeld, beginning at the northeast 


corner of survey No. 6,538 for 120 acres in the name of 


Edward Stubblefeld, thence west with the north line of 
said last named survey to the northwest corner 
thereof, thence south twenty degrees, east two hundred 
and twenty poles, more or less, to the southwest cor- 
ner of said Jast named survey, thence west with the south 
line of the said first named survey of 437 acres forty-three 
and 2-10 (43.2) poles to Jane Hays’ southeast corner, thence 
north eighteen and a half degrees. west fifty-two poles to 
another corner of Jane Hays, thence north sixty (60) 
degrees, west twenty-four poles to another corner of Jane 
Hays, thence west with the north line of Jane Hays one 
hundred and nine poles to the west line of the survey of 437 


acres, thence with the said west line of said survey of 


437 acres north six degrees, west two hundred and thirty- 


two 80-100 poles, more or less, to the southwest corner of 


Michael] Klebber’s land in the same survey, thence with said 
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Klebber’s south line two hundred and three 80-100 poles. 
more or less, to the east line of said survey of 437 acres, 
said Klebber’s southeast corner; thence south twenty 
degrees, west one hundred and eighteen poles to the north- 
east corner of said survey of 120 acres, the place of begin- 
ning, containing two hundred and ninety-two acres, more or 
less; that on and before the 6th day of April, Aa. bp. 1885. 
said land was worth sixty-five dollars per acre, that he is 
fully acquainted with lands in the same neighborhood and 


market value of the same. and that the above amount of 


sixty-five dollars per acre is a fair valuation of said land, 
all of which he verily believes. 
HuMPHREY Jongs. 


Subscribed in my presence and sworn to before me by 
Humphrey Jones this 12th day of May, a. bp. 1887. 


i a 


NOTARIAL FRANK A. CHAFFIN. 
SEAL. Notary Public, Fayette County, Ohio. 
ee 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 187. 
No. 1395. 


EX PARTE: IN THE MATTER OF SIMEON COY AND WIL- 
LIAM F. A. BERNHAMER, PETITIONERS, APPELLANTS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR * 
THE DISTRICT OF INDIANA. 


FILED MARCH 24, 1888. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 17. 


No. 1395. 


EX PARTE: IN THE MATTER OF SIMEON COY AND WIL- 
LIAM F. A. BERNHAMER, PETITIONERS, APPELLANTS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF INDIANA. 


Original. Print. 


Caption l l 


Petition for writ of Aabeas corpus 
Copy of indictment 

Demurrer to petition 

Judgment : 

Appeal allowed __ -- 

Clerk’s certificate 

Assignment of errors 
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Supreme Court of the United States. 


APPEAL FROM CIRCUIT COURT FOR INDIANA. 


Pleas of the Cireuit Court of the United States for the District 
of Indiana, begun and holden at the United States Court House, in 
the City of Indianapolis, in said District, on the first Tuesday in 
November, in the year of our Lord one thousand eight hundred 
and eighty-seven, before the Honorable Walter Q. Gresham, Judge 


of said Court for said District. 
Ex PARTE 
SIMEON COY 


| 
— Habeas Corpus. 
WILLIAM F, A. BERNHAMER., } 


8409. 


Be it remembered, that heretofore, to-wit: at the November term 
of said Court, on the 29th day of February, 1888, before the Hon- 
orable Walter Q. Gresham, Judge as aforesaid, the following pro- 
ceedings in the above entitled cause were had, to-wit: 

Come now in open Court, on the 29th day of February, 1888, 
the said petitioners, Simeon Coy and William I. A. Bernhamer, by 
their counsel, Charles L. Holstein and MeNutt & MeNutt, and 
present to the Cougt their petition for a writ of habeas corpus, in 
the words and figures following, to-wit: 

To the Honorable Walter Q. Gresham, Judge of the United States 

Cireuit Court, for the District of Indiana, 

Your petitioners, Simeon Coy and William F. A. Bernhamer, 
respectfully show to your Honorable Court that they are and each 
of them is restrained of his liberty and detained in the custody of 
Edward Hawkins, the Marshal of the United States for the District 
of Indiana, and Isaac King, Sheriff of Marion County, in the State 
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of Indiana, and ex-officio keeper of the common jail of said county ; 
that said Marshal and Sheriff hold your petitioners and each of 
them under the claim and authority hereinafter set forth, and under 
no other claim or authority whatever. 

That on the 18th day of October, A. D. 1887, the Grand Jury 
of the United States for the District Court in and for the Distriet 
of Indiana, returned into said Court an indictment against your 
petitioners and others therein named, wherein your petitioners and 
said others were sought to be charged with conspiring together to 
commit an offense against the United States, and your petitioners for 
greater certainty as to the contents of said indictment attach hereto 
and make by reference thereto a part of this petition a certified copy 
of said indictment; that upon the return of said indictment a writ 
or warrant was issued by the Clerk of said District Court to said 
Marshal, by authority of which writ or warrant your petitioners 
were by said Marshal arrested; whereupon they gave bond for 
their appearance to answer tu said indictment. 

That afterwards such proceedings were had in said Court as that 
said cause came on for trial on the 16th day of January, 1888; that 
on said day your petitioners appeared in said Court and moved the 
Court to quash said indictment, which motion the Court overruled, 


to which ruling of the Court, your petitioners at the time excepted : 


that thereupon they pleaded to said indictmen? “ not guilty,’ where- 


upon the said cause was submitted to a jury elected, impaneled and 
sworn to try the same, which jury on the 28th day of January, 
1888, returned into Court a verdict of guilty against each of your 
petitioners. 

That afterwards, to-wit: on the 2d day of February, 1888, your 
petitioners moved said Court for a new trial of said cause and filed 
their reasons in support thereof, which motion the said Court over- 


ruled, to which ruling of the Court the defendants and each of them 


at the time excepted; and thereupon your petitioners and each 
of them moved the Court in arrest of judgment, which motion 
was by said Court overruled, to which ruling of the Court your 
petitioners at the time excepted; and thereupon the Judge of said 


} 
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Court rendered against your petitioners a judgment on said verdict, 
as follows: 

That the said William F. A. Bernhamer make his fine to the 
United States in the sum of one thousand dellars and that he be 
imprisoned in the State rison North (of said State) for the period 
of one year; and that the said Simeon Coy make his fine to the 
United S:ates in the sum of one hundred dollars, and that he be 
imprisoned in the said State Prison ior the period of eighteen 
months, and committed your petitioners into the custody of said 
Marshal to be by him conveyed to said State Prison North, and 
into the custody of the Warden of said Prison, and that your 
petitioners are now in the custody of said Marshal and said Sheriff 
and by them illegally restrained of their liberty in said District 
under and by virtue of said order commitment and judgment of 
said Court and by no other claim of right or authority. 

And your petitioners aver that said indictment, a copy of which 
is attached hereto as aforesaid, charges no offense against the United 
States, and that the United States District Court and the said Grand 
Jury thereof had no jurisdiction in the premises, and that the aet 
of the said Grand Jury in returning said indictment, and of said 
District Court, and of said Marshal thereunder, and of said Mar- 
shal and said Sheriff in taking the said petitioners into custody and 
restraining them of their liberty under and by virtue of said’ judg- 
ment, order and commitment of said Court are wholly void; and 
the imprisonment of your petitioners and each of them is unlawful. 

Your petitioners therefore pray that a writ of habeas corpus may 
be issued directed to said Marshal and said Sheriff requiring them 
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and each of them to produce the bodies of your petitioners and the 
body of each of them, and make return before this Court to said 
writ at a time and place to be fixed by your Honor, and upon said 
return and hearing of the same your petitioners pray that they and 
each of them may be released and discharged from said unlawful 


restraint and imprisonment. 
SIMEON COY. 
WILLIAM F. A. BERNHAMER. 


STATE OF INDIANA,) 
Marion County, j sot 
‘ Before me, the undersigned, Clerk of the United States Circuit 
Court in and for the District of Indiana, on the 11th day of Feb- 
ruary, 1888, personally came Simeon Coy and William F. A. Bern- 
hamer, whose names are subscribed to the foregoing petition, who 
being each first duly sworn, upon his oath says that the matters and 
things therein contained are true. 
SIMEON COY. 
WILLIAM F. A. BERNITAMER. 


Subscribed and sworn to before me, this 11th day of February, 


1888. 
Witness my hand and the seal of said Court. 


[SEAL. | NOBLE C. BUTLER, 
| Clerk. 
COPY OF INDICTMENT. 
UNITED StaTEs OF AMERICA, ) 


. gS: 
District oF INDIANA, ) 


In the District Court of the United States, for the District of Indi- 
ana, May Term, A. D. 1887, at Indianapolis. 


The Grand Jurors of the United States, within and for the Dis- 
trict of Indiana, impaneled, sworn and charged in said Court, at the 
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\ term aforesaid, to inquire for the United States, within and for the 
District of Indiana aforesaid, upon their oath present that Simeon 
Coy, Henry Spaan, John H. Councilman, Charles N. Metcalf, John 
E. Sullivan, Albert T. Beck, George W. Budd, Stephen Mattler, 
-_ William IF. A. Bernhamer and John L. Reardon, late of said Dis- 
trict, at the District aforesaid, on the third day of November, in the 
year of our Lord one thousand eight hundred and eighty-six, 
unlawfully, knowingly «und feloniously did then and there conspire, 
confederate and combine and agree together, and with one Samuel 
EK. Perkins, to commit au offense against the United States in this, 
to-wit: The Grand Jurors aforesaid, impaneled and sworn as afore- | 
said, do charge and present that on the 2d day of November, in the | 
year of our Lord one thousand eight hundred and eighty-six, an . 
election for a Representative in the Congress of the. United States ) 
from the Seventh Congressional District of the State of Indiana, 
was lawfully had and held in and for said Seventh Congressional 
District of Indiana; that the County of Marion in said Siate, and 


the City of Indianapolis, situated in said county, are, and on said 


2d day of November, in the year of our Lord one thousand eight 
hundred and eighty-six, were in and constituted parts of said Con- 
gressional District, and that at said election for Representative in 


Congress, so held in said District, and in said county and city, a 


f Representative in Congress was lawfully voted for at each and every 
voting precinct of said District and of said county and city, includ- 


ing the precincts hereafter particularly named; that at said election 
one Allen Hisey served and was the lawful inspector of the election 
at and for the second precinct of the thirteenth ward of said City 
ad of Indianapolis, and at said election said John H. Councilman served 
and was the lawful inspector of election at and tor the second pre 
einct of the fourth ward of said City of Indianapolis, and that at 


said election said Stephen Mattler served as and was the lawful 
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inspector of election at and for the third precinct of the thirteenth 
ward of said City of Indianapolis, and that at said election one 
Lorenz Schmidt served as and was the lawful inspector of election 
at and for the first precinct of the twenty-third ward of said City 
of Indianapolis, and one Joel A, Baker served as and was the lawful 
inspector of election at and for the sixth precinct of Center town- 
ship in said County of Marion, and one Joseph Becker served as 
and was the lawful inspector of election at and for the second pre- 
cinct of the eleventh ward of the City of Indianapolis aforesaid, 
and one Andrew Oehler served as and was the lawful inspector of 
election at and for the first precinct of the seventeenth ward of said 
City of Indianapolis, and one John Edwards served as and was the 
lawful inspector of election at and for the second precinct of the 
eighteenth ward of said City of Indianapolis 

That at and after the close of the election aforesaid, and until 
delivery was made to the Clerk of said county and to the Board of 
Canvassers of said county, each of said inspectors had in his lawful 
possession the ballots, tally papers, poll lists and certificate of the 
board of judges of election of and for the precinct of which he 
was and had been inspector as aforesaid ; said ballots, poll lists, tally 
papers and certificates each contained evidence in respect to said 
election of Representative in Congress, and said Grand Jurors 
aforesaid do charge and present that at said District, on said third 
day of November, in the year of our Lord one thousand eighé hun- 
dred and eighty-six, said defendants Simeon Coy, Henry Spaan, 
John H. Councilman, Charles N. Metcalf, John E. Sullivan, Albert 
T. Beck, George W. Budd, Stephen Mattler, William F. A. Bern- 
hamer and John L. Reardon, intending to obtain unlawful posses- 
sion of said papers and election returns so in the custody of said 
inspectors, and feloniously to mutilate, alter, forge and change the 
said poll lists, tally papers and certificates of the judges of election, 
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did unlawfully and feloniously conspire, confederate, combine and 
agree together, and with said Samuel E. Perkins, unlawfully and 
by false and deceitful speeches, statements, assertions and promises, 
and by other unlawful means to the Grand Jurors unknown, to 
counsel, assist, aid, procure and induce said Allen Hisey, Lorenz 
Schmidt, John H. Councilman, Stephen Mattler, Joel H. Baker, 
Joseph Becker, Andrew Oehler and John Edwards, inspectors as 
aforesaid, and each of them unlawfully to omit, neglect, fail and 
refuse to perform the duties imposed by the laws of the State of 
Indiana upon them and each of them safely to guard, keep and 
preserve from harm and danger the papers, poll lists, tally papers 
and certificates of the judges of election so deposited with them, the 
said inspectors, and each of them respectively, until lawfully deliv- 
ered to the Board of Canvassers of said County of Marion, and to 
the Clerk of said county, and that to effect the object of said con- 
spiracy the said Samuel E, Perkins unlawfully advised, persuaded 
and procured the said Allen Hisey, inspector as aforesaid, unlawfully 
and negligently to deliver to him, the said Samuel E. Perkins, the 
poll lists, tally papers and certificates of the judges of election depos- 
ited with him, the said Allea Hisey, for return to the Board of Can- 
vassers of said county, before the same had been returned to the said 
Board of Canvassers; and said Samuel E. Perkins and Simeon Coy 
unlawfully persuaded, advised and procured the said Stephen Mat- 
tler unlawfully and negligently to deliver, and he, the said Stephen 
Mattler, consented to and did then and there unlawfully and negli- 
gently deliver to said Perkins and Coy the poll lists, tally papers 
and certificate of the board of judges of election deposited with him, 
the said Stephen Mattler, for return to the Board of Canvassers of 
said county, before the same had been returned to and canvassed by 
said Board of Canvassers; and the said John E. Sullivan and 


George W. Budd unlawfully received and took from Lorenz Schmidt 
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the poll list, tally paper and certificate of the board of judges of 
election deposited with said Lorenz Schmidt as aforesaid for return 
to the Board of Canvassers aforesaid; and the said John H. Coun- 
cilman negligently and in disregard of his duty parted with and 
surrendered to a person or persons to the Grand Jurors unknown, 
the poll list, tally paper and certificate of the judges of election 
deposited with him, the said John H. Councilman, for return to the 
Board of Canvassers; and said Simeon Coy unlawfully received, 
procured and took from Andrew Oehler, inspector as aforesaid, the 
poll list, tally paper and certificate of the judges of election, depos- 
ited with him, the said Andrew Oeller, as aforesaid, to be returned 
to the Board of Canvassers of said county; and the said defendants 
Simeon Coy, Henry Spaan, John E. Sullivan, and others of the 
defendants to the Grand Jurors unknown, advised, persuaded and 
procured the said Joel A. Baker unlawfully and negligently to sur- 
render and deliver to some person or persons to the Grand Jurors 
unknown, the poll list, tally paper and certificate of the judges of 
election deposited with bim for return to the said Board of Canvass- 
ers; and said defendants Simeon Coy, Henry Spaan, John E. Sulli- 
van, and other defendants to the Grand Jurors unknown, advised, 
procured and persuaded said John Edwards, inspector as aforesaid, 
to unlawfuily and negligently deliver and to surrender to some per- 
son or persons to the Grand Jurors as aforesaid unknown, the poll 
list, tally paper and certificate of the judges of election deposited 
with him, the said John Edwards, as aforesaid, to be returned to 
the said Board of Canvassers; and said Simeon Coy, John H. 
Councilman, Henry Spaan, Charles N. Metcalf, John E. Sullivan, 
Albert T. Beck, George W. Budd, Stephen Mattler, William F. A. 
Bernhamer and John L. Reardon procured the election of said 


William F. A, Bernhamer as Chairman of the Board of Canvassers 


of said election in and for said County of Marion, in said State and 
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District, and said William F. A. Bernhamer as such Chairman 
refused tu accept the p»ll list, tally paper and certificate of the 
judges of election deposited with said John H. Councilman as 
inspector as aforesaid, when first presented by said John H. Coun- 
cilman to said Board of Canvassers and until the said tally paper 
and certificate of the judges of election had been unlawfully altered 
and forged; and further to affect the object of said conspiracy, said 
Simeon Coy sent one William H. Eden to said Joseph Becker, 
inspector as aforesaid, and to other inspectors to the Grand Jurors 
unknown, with direction, instruction and request to said Joseph 
Becker and other inspectors respectively not forthwith to return and 
deliver the returns of said election contained in sealed bags to the 
Clerk of the Circuit Court of the County of Marion aforesaid, but 
to unlawfully bring the same to liim, the said Simeon Coy; the said 
Simeon Coy, Samuel E. Perkins, Henry Spaan, Charles N. Metcalf, 
John E. Sullivan, George W. Budd, Albert T. Beck, John L. Rear- 
don and said persons to the Grand Jurors unknown to whom said 
tally papers, poll lists and certificates of judges of election were so 
unlawfully surrendered and delivered by said John H. Councilman, 
John Edwards, Allen Hisey, Lorenz Schmidt, Andrew Ocehler, 
Stephen Mattler, Joseph Becker and Joel H. Baker respectively as 
aforesaid, not being then and there officers of said election, and not 
being then and there persons authorized by law to have the pos- 
session and custody of said poll lists, tally papers and certificates 
of the judges of election aforesaid, contrary to the form of the 
Statutes of the United States in such case made and provided, and 
against the peace and dignicy of the United States of America. 
EMORY B. SELLERS, 
Attorney for the U.S. for the District of Indiana. 
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Unitep StaTes oF AMERICA, ) 
District oF INDIANA, j 
I, Noble C. Butler, Clerk of the District Court of the United 
Sates within and for the District aforesaid, do hereby certify that 
the above and forezoing is a full and true copy of the indictment 
in the case of the United States against Simeon Coy and others 
filed in my office on the 18th day of October, 1887, as fully as the 
same remains upon the files now in my office. 
Witness my hand and the seal of said Court, at Indian- 
apolis, in said District, this 4th day of February, 
[SEAL | 188s. NOBLE C. BUTLER, 
Clerk, 


Which is now filed. . 


Whereupon also comes Emory B. Sellers, Esq., District Attorney 
for said District of Indiana, representing the United States, and the 
Marshal of said District, and the jailor of said common jail of 
Marion County in said District, and files a demurrer to said petition 
in the words following, to-wit: 

Comes now Emory B. Sellers, Attorney of the United States for 
said District, and on behalf of the Marshal of the United States and 
the keeper of the jail of Marion County, Indiana, demurs to the 
petition herein, and for cause of demurrer says said petition does not 
state facts sufficient to constitute a good cause for the issuance of 
the writ of habeas corpus, nor for granting the relief in said petition 
asked. EMORY B. SELLERS, 


LU’. S. Attorney. 


And afterwards, to-wit: at the November term of said Court, on 
the Ist day of March, 1888, before the Honorable Walter Q. Gres- 


ham, Judge as aforesaid, the following further proceedings in the 


above entitled cause were had, to-wit: 


And the Court having inspected the petition and the exhibits 
attached, and having heard arguments of counsel, and being suf- 
ficiently advised, now on the ist day of March, 1888, sustains said 
demurrer, and declines and refuses to issue a writ of /abeas 
> corpus as prayed in said petition, to which ruling, action and 
| opinion of the Court, both in sustaining said demurrer and iu refus- 

ing and declining to grant and issue said writ of habeas corpus, tne 

said petitioners by their counsel, at the time excepted jointly and 


severally; and now, jointly and severally, the said petitioners pray 


| an appeal to the Supreme Court of the United States from said 
| action and judgment of the Court, which prayer is now here 
granted. 


UniITeD States oF AMERICA, )_ 

District oF INDIANA, 
I, Noble C. Butler, Clerk of the Circuit Court of the United 
_ States within and for said District, do hereby certify that the above 
and foregoing is a full and true and complete transcript of the 
record and proceedings in the matter of the application of Simeon 
Coy and William F. A. Bernhamer for the writ of habeas corpus, 

as fully as the same remains upon the record now in my office. _ 
Witness my hand and the seal of said Court, at Indian- 
apolis, in said District, this 13th day of March, 

| SEAL. | 1888. NOBLE C. BUTLER, 

Clerk. 


Assignment of Errors by Appellants. 
UNITED STATES OF AMERICA: 
In the Supreme Court. In Habeas Corpus. 
Ex Parte Simeon Coy and WiLirAm F. A. BERNHAMER. 


Appeal from the United States circuit court for the district of 
Indiana. 


The said appellants, Simeon Coy and William F. A. Bernhamer, 
jointly and severally charge and aver that there is manifest error 
in the proceedings, orders, and judgments of the said United States 
circuit court for the district of Indiana in the above and foregoing 


, cause and record, in this, to wit: 


First. The said court erred in sustaining the demurrer filed by 
Emory B. Sellers, Esq., U.S. attorney for the district of Indiana, 
on behalf of the United States marshal for the district of Indiana 
and the keeper of the common jail of Marion county, in the State 
and district of Indiana, to the appellants’ petition for a writ of 
habeas corpus and to be discharged from custody. 

Second. The said court erred in refusing and declining to grant 
and order to be issued a writ of habeas corpus, as prayed for by the 
appellants in their said petition. 

Third. The court erred in sustaining the demurrer of the said 
United States attorney, filed on behalf of the United States marshal 
of said district and the keeper of the common jail of Marion county, 
in the said district, to the petition of the appellants for writs of 
habeas corpus, and in declining and refusing to grant snch writs, as 
prayed for in said petition, and to which action and judgment of 
the court the said appellants at the time jointly and severally ex- 
cepted. | 

Wherefore the said appellants jointly and severally pray that the 
proceedings, orders, and judgment of the said United States circuit 
court for said district of Indiana in said cause be in all things re- 
versed. 

And they further pray that this Court shall, upon such petition 
and record, grant such writ of habeas corpus, and that upon the re- 
turn thereto said appellants may be discharged from imprisonment; 
and they pray for such further order and judgment in the premises 
as to the Court may seem right and lawful. 

SIMEON COY, 
WILLIAM F. A. BERNHAMER, 
Appellants, 
By CYRUS F. McNUTT, Their Attorney. 


Supreme Court of the Anited States. 


No. 8409.—Habeas Corpus. 


Ex Parte SIMEON COY anno WILLIAM F. A. 
BERNHAMER. 


To the Supreme Court of the United States : 


Your petitioners, Simeon Coy and William F. A. Bern- 
hamer, by Cyrus F. McNutt and Daniel W. Voorhees, their 
attorneys, respectfully represent— 

That by the judgment and decision of the district court 
of the United States for the district of Indiana, rendered on 
the second day of February, 1888, your petitioners were 
sentenced to be imprisoned at hard labor in the northern 
prison of the State of Indiana—your petitioner, William F. 
A. Bernhamer, for the period of one year, to which was 
added a fine in the sum of one thousand dollars, and your 
petitioner, Simeon Coy, for the period of eighteen months, to 
which was added a fine in the sum of one hundred dollars— 
and that your said petitioners are now restrained of their 
liberty and imprisoned under and by force of the sentence 
aforesaid. 

That said judgment and sentence were rendered against 
your petitioners upon an indictment found by the grand 
jury of the United States for the district of Indiana and re- 
turned into the district court of said United States for the 
district aforesaid, at the May term, A. D. 1887, of the said 
court, a copy of which said indictment is attached to and 
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forms part of the record filed by your petitioners in this 
Court. 

That, after the conviction of your said petitioners and 
their sentence as aforesaid, your petitioners, in due form of law, 
made application to the circuit court of the United States 
for the district of Indiana, before Walter Q. Gresham, judge 
of said court, on the 29th day of February, 1888, for a writ 
of habeas corpus to have your petitioners discharged from 
said custody and imprisonment under said conviction and 
sentence, for the reason that the said indictment upon 
which they had been so tried, copy of which was and is 
attached to their said application, charged no offense against 
the United States, and that the United States district court 
for the district aforesaid and the grand jury impanelled 
by the said court, by whom said indictment was returned, 
have no jurisdiction in the premises, and that the trial, 
conviction, and sentence of your said petitioners was and 
is absolutely null and void for want of jurisdiction in the 
said court, and because no offense against the laws of the 
United States was charged against your petitioners or either 
of them, in the said indictment, which said application of 
your said petitioners was by the said court duly heard and 
considered on the first day of March, 1888, at which said 
hearing the said court sustained a demurrer to the said pe- 
tition and declined and refused to issue said writ of habeas 
corpus as prayed in said petition, but dismissed the same; 
to which ruling and judgment of the said court refusing 
aud declining to grant and issue said writ of habeas corpus 
your said petitioners then and there duly excepted and 
prayed an appeal to this Court, which was duly allowed, 
and on the twenty-fourth day of March, A. D. 1888, filed a 
transcript of the record of the said appeal, duly certified 
by the clerk of the said circuit Court of the United States 
for the district of Indiana, in this Court and have had the 
said appeal regularly and duly docketed in this Court and 
the cause is now pending herein. 
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Your petitioners aver that they are illegally restrained of 
their liberty for the causes aforesaid, and that said conviction 
and sentence is wholly void and illegal for the reasons set 
forth in their said petition. 

To the end that said petition may receive early considera- 
tion and they be discharged from the unlawful imprison- 
ment now being suffered by them, your petitioners pray 
that the said cause may be advanced on the docket of this 
Court and set down for an early hearing; and as in duty 
bound they will ever pray. 

Simeon Coy and 
Wa. F. A. BERNHAMER, ' 

By D..W. VoorHEEs, 
Of Counsel. 


Daniel W. Voorhees, being duly sworn, upon his oath says 
that he is one of the counsel for the petitioners, Simeon Coy 
and William F. A. Bernhamer, and that the facts set forth in 
the foregoing petition are true in substance and matter of 
fact, as he verily believes. 

D. W. VooRHEES. 


Subscribed and sworn to before me March 31, 1888. 
[ SEAL. | Cuas. B. BEatt, 
Notary Public. 


Endorsed on cover: In the Supreme Court of the United 
States. No. 1395. Ex parte Simeon Coy and Wm. F. A. 
Bernhamer. Motion to advance. 

[Stamped :] Office Supreme Court U.S. Filed March 31, 
1888. James H. McKenney, clerk. 


IN THE UNITED STATES SUPREME COURT. 


IN RE SIMEON COY 


AND In Habeas Corpus 
WILLIAM F. A. paeniseastion 


Appeal from United States Circuit Court for the Dis- 
trict of Indiana, 


APPELLANT'S BRIEF. 
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IN THE UNITED STATES SUPREME COURT. 


IN RE SIMEON COY 
AND In Habeas Corpus 
WILLIAM F. A. BERNHAMER,] 


Appeal from United States Circuit Court for the Dts- 
trict of [ndiana. 


APPELLANTS’ BRIEF. 


This cause comes here on appeal from the Circuit 
Court for the District of Indiana. 


On the 29th day of February, 1888, Appellants filed 
their petition in that Court, praying a writ of H/adeas 
Corpus and to be discharged from imprisonment. The 
record is so short that it is scarcely necessary to present 
an abbreviation of it, here. It will suffice to say, that in 
their petition, Appellants allege that the Indictment 


which is exhibited with and made part of the petition, 
and on which they were convicted and sentenced, charges 
no offense cognizable in the Federal Courts; that the 
District Court for the District of Indiana has and had 
no jurisdiction of Appellants by reason of said Indict- 
ment. ' 

To this petition by Appellants, the District Attorney 
filed and presented a demurrer, on behalf of the Marshal 
of said District, and the keeper of the jail of Marion 
County, in said District, which demurrer the said Circuit 
Court sustained and declined and refused to grant writs 
of Habeas Corpus as prayed for by Appellants, to which 
several rulings the Appellants at the time jointly and 
severally excepted—and these rulings are here assigned 
for error. 


The charge sought to be made in the Indictment is 
that the Appellants and others conspired together, and 
with one Samuel E. Perkins, to procure and induce cer- 
tain election officers created and appointed under the 
laws of the State of Indiana, to commit a crime against 
the United States; the crime of the officers being the 
omission by them (and each of them) to perform duties 
imposed by the laws of said State, respecting elections. 

The counsel for the Government and the trial court 
proceeded upon the theory that an indictment in such 
case is good without any reference to the purpose in the 
officer, in omitting to do the things, the omission of 
which constitutes the alleged crime procured to be com- 
mitted, or the purpose with which the alleged conspira- 
tors conspired to procure the crime in the officers. Nay, 
as we shall presently see, they go much further, main- 
taining and holding that if the purpose were alleged to 
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be harmless, zzmocen/, still the crime of Appellants and 
their co-defendants to the indictment would be well 
charged. Even further yet they go, and must, (for there 
are no bounds in logic or reason, to the consequences of 
this novel doctrine) they gravely maintain that if the 
purpose of the alleged conspirators was to procure the 
election officers to omit to keep in their custody the 
tally sheets, etc., (that is, was to procure said officers to 
part with the custody of the tally sheets, etc.,) for the 
purpose of preventing their destruction or spoliation, 
yet both the alleged conspirators and the officers would 
be offenders against the United States, or, in the lan- 
guage of the learned Justice Harlan, in this case on writ 
of error, ‘‘/¢ was an tmmatertal ctrcumstance what the 
object of the act was.” 

If this azctum correctly states the law, then it follows 
that if an officer of an election, whereat a candidate for 
Congress is voted for, places in the vaults of a bank for 
safe keeping, the returns with whose custody he is 
charged, he is guilty of a crime against the United 
States for which he may be indicted, convicted and ren- 
dered infamous. In other words: In honest faith en- 
deavoring to save the returns from apprehended destruc- 
tion, mutilation or spoliation, and, actually, ‘hereby pre- 
serving them, he nevertheless commits a felony ! 


This reasoning must have appeared unsound to even 
the Government counsel ; for, to palliate its harsh aspect, 
and, perhaps, feeling that some prop was needed to sup- 
port so frail and illy proportioned a structure, they tell 
us that legislatures have the power to declare criminal, 
acts, per se, perfectly innocent. That power does inhere 
in the Parliament of England, and the Legislatures of 
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the States of the Union, in so far as not prohibited in 
its exercise by their several Constitutions; but until now 
no such power has been claimed for Congress. The 
great judges and lawyers of the land have hitherto sup- 
posed and held that Congress has no power to declare 
any act punishable that does not contravene, interfere 
with or endanger, or tena to interfere with or endanger 
the exercise of the powers of the Federal Government. 
It would be just ground of surprise, if not of alarm, if 
Congress should undertake to punish even its own off- 
cers (as sub modo these election officers are) for acts in 
themselves harmless, and done in good faith to protect 
the interests of the Government and resulting in no in- 
jury to it. 

It is perhaps. since the decision in ex parte Clark, 100 
U. S., p. 399, past debate that Congress has the power 
under the Constitution to adopt the laws of the several 
states, respecting the mode of electing members of Con- 
gress, and as resulting from that power, the right to 
prescribe punishment for infractions of the laws so adopt- 
ed. This Court has held more than once that Congress 
has exercised this power, and has adopted these laws, 
and with them the officers created under them, making 
them, for the purposes of the election of Representatives 
in Congress its officers, and has added new sanctions to 
such laws, and subjected such officers to the penalties of 
these sanctions. 

All this is conceded. 

But it is not conceded that Congress has undertaken 
or has the power to, prescribe punishment for acts not 
alleged to be intended to affect, or to have affected, the 
election of such member of Congress. 


-—-_ 
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That every reasonably tenable ground may be conced- 
ed to the Government in this case, let it be understood 
that we do not maintain that an officer of election may 
not under any circumstances be guilty of an offense 
against the United States with respect to such election of 
a member of Congress, without the criminal intent; 
that is without evilly intending to affect wrongfully such 
election. If what he does, for example, in the purposed 
omission of a known duty, imposed by law, affects and 
was reasonably calculated to do so, the result of the 
election for a member of Congress, he is doubtless, 
under Section 5515, guilty of an offense against the 
United States. But we respectfully submit that the 
proposition that an act fer se harmless, and resulting in 
no injury is, or was intended to be, made, punishable ts 
intulerable—repugnant and hateful to both reason and 
conscience and would be without constitutional warrant. 


Two inquiries, which we now beg leave to institute, 
arise in every case wherein one is charged with an 
offense against the United States! 

First: Is the act charged in the indictment one for 
which Congress has the constitutional power to pre- 
scribe punishment; or in different words: Is the act 
charged, one, in its nature and qualities, agaznst the 
United States ? 


Second: Has Congress, in fact, denounced the act and 
prescribed its punishment ? 

That the ower of Congress to punish acts as offenses 
is dimeted by the Constitution, is a proposition familiar 
enough not to need repetition, 


Does the Constitution confer upon Congress the power 
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to punish acts respecting elections and their results, 
which are not alleged to have been intended to affect 
nor in fact to have affected such elections or their re- 
sults, respecting members of Congress? 

The several statutes which we shall have occasion to 
examine, provide that if at any election at which a mem- 
ber of Congress is voted for any person (or officer, as 
the case may be) shall do certain enumerated acts, or 
omit to do others, such person shall, etc. Now, these 
sections do not say in every instance, that if these 
acts are done or omitted with respect to the election of 
a member of Congress, the officer doing or omitting 
them shall be punished. Yet, in every case this Court 
has held that such acts are punishable, only when they 
relate to or affect an election, in respect to such mem- 
ber of Congress. Why? Because Congress has no 
power to punish acts however flagrantly they violate 
the law of the State, that are not intended to and do 
not. in fact, affect the election of a member of Congress, 
and though general language is used in the statutes, it is 
limited to that election touching which alone Congress 
has power to legislate, 

This has been explicitly held in ex parte Siebold, 100 
U.S. p. 371, wherein the Court say : 

‘‘In what we have said, it must be remembered that 
we are dealing only with the subject of elections of Rep- 
resentatives to Congress. If for its own convenience a 
State sees fit to elect State and County officers at the 
same time and in conjunction with the election of Rep- 
resentatives, Congress will not be thereby deprived of 
the right to make regulations in reference to the latter. 
We do not mean to say, however, that for any acts of 
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the officers of election, having exclusive reference to the 
election of State or county officers, they will be amen- 
able to federal jurisdiction; nor do we understand that 
the enactments of Congress now under consideration 
have any application to such acts.” 

By judicial interpretation, the language of the statute 
is limited to those acts which Congress has power to 
regulate, forbid or punish. 


Chief Justice Marshall, in the case of the United States 
vs. Wiltberger, 5. Wheaton at pages 96 and 97, well il- 
lustrates this proposition. 


By the 1st section of the act of April 30, 790, for the 
punishment of crimes against the United States it was 
provided, ‘that if any person or persons owng alle- 
giance to the United States of America shall levy war,” 
etc., ‘such person or persons shall be guilty of treason,” 
etc. | 

The 2nd section defined misprision of treason and in 
describing the persons who may commit that offense 
omits the words, ‘owing allegiance to the United States,”’ 
etc., using without limitation the words ‘any person or 
persons." 

But the words, ‘owing allegiance to the United 
States,’’ were interpolated, by judicial interpretation. 
Not because those words were found in the Ist section 
defining treason, for it is clearly stated in the opinion 
that no such engrafting of the words of one section up- 
on another is permissible, but such interpretation pro- 
ceeded upon the obvious ground that treason and mis- 
prision of treason can be committed by those only, from 
whom allegiance is due. 
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If, therefore, any of the sections ofthe Act of Congress, 
upon which it is sought to bottom the indictment in the 
case at bar, embrace language so general that it applies 
to acts and conduct in no way respecting the election 
of members of Congress, one of two results must follow: 
either, the sections would be, so far, void, or the lan- 
guage, though general, must be held to apply to those 
acts and that conduct which respect and affect the elec- 
tion of such members to Congress, And so,as we have 
seen, in the language quoted from Siebold’s case, this 
Court has held. | 

Then may it not again be safely asserted, that an in- 
_dictment which seeks to charge an offense against the 
United States, for violating laws of Congress respecting 
elections, must, to be valid, charge either that the acts 
averred were done with the unlawful purpose to affect 
the election of a member of Congress, or were unlawful 
and of such acharacter as necessarily to affect such elec- 
tion, or that they were unlawful and did affect injur- 
iously such election ? 

But in the case at bar, whatever else, by way of In- 
ducement or as make weight, may be found in the in- 
dictment, the real charge is that appellants (et al.) con- 
spired together to induce certain Inspectors of Elections, 
at which a member of Congress was voted for, to omit 
a duty imposed upon them by the laws of the State of 
Indiana ; that duty being to safely keep in their posses- 
sion certain tally sheets, poll lists, etc., until they should 
return them to the Board of Canvassers and the Clerk 
of the County. What motive, whether good or evil, ac- 
tuated the alleged conspirators, does not appear. No 
charge is made that injury to the returns affecting the 
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election of Congressman, was either intended or effected; 
nor are any facts alleged from which injury necessarily, 
naturally or reasonably would result to these returns in 
respect to said election of Congressmen. 

It will be seen that the Indictment in the case at bar 
contains no charge of any crime in the officer, yet the 
gravamen of the charge against Appellants is that they 
and their co-defendants conspired together and with one 
Perkins to procure the officers tocommita crime. It does, 
to be sure, charge that the conspiracy had for its object 
the procuring of certain officers to omit a duty imposed 
by the law of the State, that duty being to safely keep 
certain election returns. but it fails to charge that the 
officers by surrendering or omitting to keep such returns 
committed any offense. There is no intent or purpose 
in the act of the officers alleged. As already suggested 
(granting that the law imposed the duty to safely keep, 
etc., the papers) this might have been cured, by an aver- 
ment that the officers knowingly and unlawfully parted 
with the custody and posession of the papers and that 
the vote as to candidates for Congress had been affected 
(altered, forged, changed or the like) zz fact; but the 
pleader purposely and scrupulously avoided any and every 
averment of the kind. 

Nothing was better known than that in fact, there was, 
neither on the part of the officer nor on that of the al- 
leged conspirators, any purpose to tamper with or affect 
the Congressional vote, and that in fact that vote and 
the returns respecting it were not fouched, Nay, more; 
it is not alleged that the papers—tally sheets and poll 
lists—omitted to be safely kept by the officers, contained 
any—so much as a single vote—for candidates for Con- 
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gress, What is alleged as to the contents of the docu- 
ments is, ‘‘sazd ballots, poll lists, tally papers and certift- 
cates, each contained evidence in respect to satd election of 
representative in Congress.’ What evidence is not 
shown. But, granting that this averment is sufficient, 
on this appeal and only objectionable for failing to set 
out more particularly the species of evidence, the facts 
and therefore only technically and not substantially de- 
fective, yet the important, substantial, and we venture 
to assert, controling fact remains: There is nowhere in 
this Jndictment a charge, or any pretense of one, that 
there was any purpose to tamper with, alter or in any 
wise to affect these evidences of said election; or that 
the acts of the officers in parting with the returns re- 
sulted in any harm to or alteration of these evidences. 
Yet it is contended that the District Court has jurisdic- 
tion to try the appellants upon this Indictment. 


This contention is based upon certain Federal and 
State Statutes, to which we shall now ask the attention 
of the Court. 

And here it may be remarked that while the questions 
in this case have undergone, in the lower Courts, many 
discussions, Appellants and their counsel, have never as 
yet been advised as to what particular section, or sec- 
tions, of these Statutes the charge in the Indictment is 
meant to be rested upon. 


Section 5540, of course is relied on as defining and 
prescribing punishment of conspiracy, but this passed, 


and counsel for the Government appear to be certain of 


nothing. 


At times it has been asserted with apparent confidence, 
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by both the Bench and the prosecutors, that Section 
5511 of the Revised Statutes of the United States, fur- 
nished ample grounds, as respects the Federal Laws, 
for the Indictment. But when upon analysis it has been 
made clear that it in fact furnishes none whatever, a shift 
has been made to Section 5512, as aided in some mys- 
terious and incomprehensible way by Section 5515. 


First, let us see, if we can, what the objects of these 
several enactments were. What acts, or acts in relation 
to what subjects matter, were intended to be denounced 
and punished. 


It is a familiar canxon of construction that the several 
sections of a Statute shall, if the language allows, be 
construed to have a distinctive purpose. Because it is 
not to be presumed that the Legislature incorporates 
sections aimlessly or tautologically. And this rule ap- 
plies with peculiar force to a criminal statute which com- 
prises many different sections. The act of Congress 
wherein are found the sections invoked to sustain or in 
some way aid the Indictment in this case is entitled: 

‘Crimes against the elective Franchise and the Civil 
Rights of Citizens ’’—and contains no less than twenty- 
seven sections, See U.S. R. S., Chap. 7, p. 1067. 


The Revisers of the Statutes, following an ancient 
practice, have made marginal notes, following closely if 
not literally those found in the original acts of Congress, 
embracing this statute. Now, we do not by any means 
maintain that these notes should have any considerable 
weight, yet as a historical fact they are of some signifi- 
cance. And these notes sustain the view that we wish 
to entorce, namely: that each of these several sections 
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has for its object the punishment of acts quite clearly 
distinct from those of every other section. And the text 
and body of each quite as clearly make manifest the 
same legislative intent. Referring to the several sections 
whose aid has been called to the support of this Indict- 
ment, and which are appended hereto, we find that Sec- 
tion 55177 has on its margin: 

‘Fraudulent voting, etc., at elections for Representa- 
tives to Congress,’ Section 5512—‘‘ Fraudulent Regis- 
tration, etc.,’’ Section 5515—‘‘ Violation of duty by 
officers of Election,’ Section 5511, as originally enacted 
(See 16th Statutes at Large, p. 140) embraced, as it 
still does, ove topic; that of Voting. 

Section 5512, as it stood when first enacted (See same 
Vol., p. 141) embraced the subject of Regzstration, 
There was nothing in that section as enacted in 1870, in 
relation to elections. Its language was: 

“Tf at any registration of voters for any election for 
a representative in Congress, any person,’ &c. It then 
proceeded to specify the acts forbidden and punished ; 
all relating in terms to registration. As amended later 
and as incorporated in the Revised Statutes of 1878, 
certain words are added. Yet, it is quite clear, we think, 
that it was intended to still apply to Registration only. 
But since certain officers created by Congress were des- 
ignated ‘election officers,’’ such as ‘‘ Supervisors of elec- 
tions and Special Deputy Marshals,” but yet had duties 
to perform in respect to Registration, it was necessary, 
in order that they might be subject to the penalties of 


this section, that they should be embraced within its. 


language. Congress well and wisely concluded that in 
view of the rules of strict construction applied to penal 
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statutes, these officers could not be subjected to the 
penalties of this section for unlawful acts in respect to 
Registration. Besides, if it be maintained that these 
words meant to subject such officers of e/ectzon to pun- 
ishment for wrongful acts respecting the election, we 
answer that such construction places Congress in the 
attitude of having in two distinct sections in the same 
act, and separated only by two other sections, deciared 
the same acts in the same persons, with relation to the 
same subject-matter offenses, and with the same penalty 
affixed in each section. For section 5515 provides for 
the punishment of all officers of elections, whether 
created or appointed under the laws of any State or 
Territory or under the laws of Congress, for any and 
every violation of their duties as such officers, in relation 
to the election of members of Congress, whether such 
duties relate to registration or election. Then it would 
seem that the objects of these several sections may be 
summarized thus: 

Section 5511 has for its objects, 1st. The punishment 
of any person who votes illegally or procures others to 
do so, or deters persons entitled to vote from freely ex- 
ercising the right or procures any officer or person to do 
any such act. 2d. The punishment of any person who 
receives an illegal vote or rejects a legal one. This 
latter clause must mean an officer, since none but an 
officer can receive or reject votes. 

Section 5512 has for its object the punishment of any 
person or officer who corrupts or seeks to corrupt the 
registration of voters. 

Section 5515 has for its object the punishment of any 
officer however created or appointed who violates his 
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duty, whether that duty is prescribed by the laws of the 
State or the United States respecting the election of a 
member of Congress or who violates any duties imposed 
by the laws of whichever sovereign, respecting the reg- 


istration of voters for an election of a member of 


Congress. 

It will be observed that the only person punished for 
violating the laws of the State, assuch, in respect to the 
election of a member of Congress is ax officer of election. 
If one not an officer can be punished for the violation of 
a law,ofthe State governing elections, it must be done 
by construction. But tothis proposition we shall recur 
further on. 


Returning now to Section 5511, let us see if any sup- 
port for the Indictment in the case at bar can be found. 
Referring to the Indictment, we find that the alleged of- 
fense is charged thus : | 


‘And said Grand Jurors do charge and present that 
at etc., on etc., the defendants intending to obtain un- 
lawful possession of said papers, etc., and feloniously to 
mutilate them, did unlawfully and feloniously conspire, 
etc., unlawfully and by false and deceitful speeches, etc., 
to assist and procure and induce said Allen Hisey (and 
others) to omit, neglect, fail and refuse to perform the 
duties imposed by the laws of the State of Indiana upon 
them, safely to keep said papers until lawfully delivered 
to the Board of Canvassers,”’ etc. 


Thus it appears that it was intended to charge the ap- 
pellants (et al.) with conspiring to induce inspectors of 
elections to omit an act, the omission of which is made 
a crime in the officer. There is no act, such as that 
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charged to have been omitted, the omission of which is 
made acrime by section 5511. There is nothing made 
by that section, a crime in an officer of election, except 
the refusing to receive a legal vote, or the receiving of an 
illegal vote. 

No provision is found in this section prescribing any 
punishment for the omission of any duty by an officer. 
We think this proposition is entirely too clear to need 
to be enlarged upon, And yet it was long insisted by 
counsel for the Government, that if this section did not 
support this Indictment, it at least aided to uphold it. 
And two of the learned judges before whom this ques- 
tion has come have, with apparent confidence, rested 
the sufficiency of this charge in whole or in a part upon 
it; though if we rightly construe the opinion of Mr. 
Justice Harlan, delivered in the hearing on a petition by 
these Appellants for a writ of error, Section 5512 is also 
referred to as supporting the Indictment. We venture 
to suggest that this very vacillation, this evident doubt, 
this shifting of grounds by counsel and learned judges 
argue, if not unanswerably, at least powerfully, against 
the validity of the Indictment. For the accused are as 
much entitled to the benefit of the doubts of judges as 
to the existence of grounds in the statutes to support 
the indictment as they are to those of the jury re- 
specting the' proof of the charge, when well grounded 
in the statutes. 


“ The weak (hence the individual arraigned by the 
State) ought to hare the benefit of doubt; doubt ought to 
be constrned in mercy, not in severity. A law may be ren- 
dered milder but not more severe.’—{ Leiber's Hermen- 


eutics, p. 172. 
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“Lf any doubt exists in penal laws or rules, they ought 
to be construed in favor of the accused; of course, with- 
out injury to any one else.’ —| Ibid. 

‘‘ The more general the character of the law ts, the more 
we ought to try strictly to adhere to the prectse expres- 
ston.’ —| Ibid. 

But can this charge rest upon Section 5512? If our 
view, already set forth, that this section was intended to 
punish infractions of the laws regulating registration 
only, is correct, nothing more need be said; for it is not 
pretended that the acts charged had any relation to reg- 
istration. Indeed the Court will take judicial notice 
that the State of Indiana had nor has any registration 
laws. 

But if it is to be held that Congress meant to enact, or 
has in fact enacted in Section 5512, that cer/azz acts of 
officers violative of duty shall be punished, notwith- 
standing the fact that Section 5515 declares that a// acts 
of officers, violative of their duties, shall be punished, 
the penalty being exactly the same in both Sections, 
then a further examination of the former Section be- 
comes necessary. 

It has already been suggested that Section 5515 is 
the only one found in this act which prescribes punish- 
ment for the violation of the laws of a State; and 
this Section relates to officers of elections only. It is 
true that this Court has held that Congress has the 
power to adopt both the laws of the State and the offi- 
cers created under them, as the laws and officers of the 
United States, in so far as the provisions of the former 


and the duties of the latter relate to the election of 


members of Congress. And it follows that having this 
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power, and having exercised it, Congress has the power, 
further, to prescribe punishment for the infraction of these 
laws. And this brings us to the inquiry already submit- 
ted herein: 

‘‘Has Congress exercised this latter power?” And 
if so, to what extent? 

It really seems that this question ought not to be, and 
has not been, left in doubt by Congress. 

Sections 5513 and 5515 afford answers to both branches 
of the inquiry. | 

Section 5513 declares that where registration is re- 
ferred to in the foregoing sections, it shall be deemed to 
mean the registration provided for by the several States. 
So that it might be argued with some plausibility, though 
not, we think, with soundness, that construing Section 
5512s0 far as it relates to registration, and 5513 together, 
acrime might be constructed of which ‘‘any person” 
who did the things respecting registration, denounced 
in Section 5512, would be guilty, notwithstanding the 
language of Section 5512 does not provide that ‘z/ axy 
person did the acts in violation of the law governing reg- 
istration, whether such law was enacted by any State or 
by Congress,’ as it really seems it ought, if Congress 
meant to punish acts violative of State laws as such. 


But when we come to Section 5515, nothing is left to 
doubtful construction. It plainly says that it any officer 
of an election whether created or appointed by the laws 
of a State, Territory or the United States, who shall 
violate any of the provisions of ¢Azs or any of the pre- 
ceding secttons of this act, he shall be punished, etc. But 
nowhere in the act ts it provided that a person, not an 
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officer, shall be punished for procuring such offhcer to 
violate the laws of a State; though it may possibly be, 
in view of Sections 5512 and 5513, that punishment is 
prescribed for those who violate the laws of the State 


respecting registration. 


If it be urged that it is as important and necessary to 
punish persons, not officers, for the infraction of the 
laws of the State relating to elections as for the intrac- 
tion of those relating to registration of voters, we 
admit the correctness of the proposition but answer in 
the language of this Court in the case of the United 
States vs. Wiltberger (Sufra, at p. 96): 


‘It would be dangerous indeed to carry the principle 
that a case which is within the reason or mischief of a 
statute, is within its provisions, so far as to punish acrime 
not enumerated in the statute, because it is of equal 
atrocity, or of kindred character, with those which are 
enumerated. If this principle has ever been recognized 
In expounding criminal law, it has been in cases of con- 
siderable irritation which it would be unsafe to consider 
as precedents forming a general rule for other cases.”’ 
Following this rule it would be more reasonable to hold 
that these statutes do not make the violation of the law 
of a State relating to registration by a person not an 
officer of election, punishable—Section 5513 notwith- 
standing—-than to extend their operations to violations, 
by such persons, of those State Statutes not by the terms 
of the law declared to be meant and embraced. 


If Congress had meant the laws of the State respect- 
ing elections, as well as those relating to registration, 
why not have said so? Twoor three words additional 
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in Section 5513, would have sufficed to embrace them. 
These words were omitted. Vhey ought not to be inter- 
polated by judicial interpretation. In the Wiltberger 
case (Supra at p. 95) Chief Justice Marshall, speaking 
for the Court, says: 


‘“ The rule that pei.cl laws are to be construed strictly 
ws perhaps not much less old than construction itself. Lt 
ts founded on the tenderness of the law for the rights of 
individuals and on the plain principles that the power of 
punishment is vested in the legislative not in the judicial 
department. Tt ts the Legislature, not the Court, which 
1s to define a crime and ordain its punishment. 


Congress made its intention clear and unequivocal, to 
prescribe punishment for officers, however created or 
appointed, who should violate any duty imposed by the 
law of the State or the United States relating to the 
election of members of Congress, and if it had intended 
to punish persons not officers, for violating State laws in 
relation to elections it is reasonable to assume that it 
would have made that intention equally obvious. In- 
deed, the very fact that when it came to deal with off- 
cers ol election, it enacted a section clear and explicit 
would seem sufficient argument against the theory that 
by Section 5511 as well as by 5512 in so far, at least, as 
the latter does not deal with registration, it was intended 
to prescribe punishment for infractions of State laws. 


Then, Congress Aad the power to adopt the State 
laws respecting Congressional election. And it has al- 
ter a manner adopted some of them. It had also the 
power, having adopted them, to punish their violations, 
by whomsoever. It has chosen to exercise this last 
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power so far as officers of election are concerned and 
possibly, by a liberal construction, it can be found that it 
has chosen to exercise the power to punish others be- 
sides officers for violating the adopted registration laws. 
Beyond this, we respectfully submit, Congress has not 
gone. 


Congress has also, according to the decisions in ex 
parte Clark and Siebold (100 U. S. at pp, 399 and 371 
respectively) the power to make it an offense in persons 
not officers to induce, etc., officers of election to violate 
the statutes of the State, relative to the election of Con- 
gressmen. And if that had been the legislative purpose 
there are easy forms of words by which it could have 
been effectuated. Take Section 5515, a very simple 


form of words: 


‘‘Or, if any person aids, counsels, etc., any voter, per- 
son or officer to do any act, by this or any preceding 
section, made a crime, etc.,’’ would have been sufficient 
to declare such legislative intent; or, again, if Congress 
meant to prescribe in Section 5512, punishment for ‘‘ any 
person’ violating the laws of the State, touching such 
election, or for such as induced officers to violate any 
duty imposed by the laws of the State, it could have ac- 
complished that intent by employing in the clause here- 
inbefore quoted, language like this: 


“Or, if any such officer or other person having any 
duty to perform, etc., knowingly neglects or refuses to 
perform any duty required by the laws of the State, or 
the United States, or does any act unauthorized by any 
such laws, etc.” As we have seen, Congress did not 
understand when these sections were enacted that 5511 


21 
and 5512 contained any such words as would embrace 
the laws of the States on the subjects matter; and 
hence, in order that that portion of Section 5512, which 
relates to registration might be made to do so, Section 
5513 was enacted. 

But it may be said that the language in 5511 is broad 
enough to embrace the State laws respecting election, 
since it contains this: 


“Or, by any such means or other unlawful means in- 
duces any officer whose duty it is to ascertain, announce, 
or declare, etc., to violate or refuse to comply with azy 
law regulating the same,’ etc. ‘lo this we answer that 
precisely the same phrase in the same exact relation is 
found in Section 5512. respecting Registration; and, 
yet, Congress, not understanding that the language was 
sufficient to embrace the laws of the States respecting 
Registration, proceeded to incorporate and enact Sec- 
tion 5513, declaring that it should be ** deemed” to em- 
brace them—not cozstrucd to embrace them, but that it 
shall embrace them; for ‘shall be deemed to” is equiva- 
lant to ‘shall’ in such relation, and was the assertion 
of a legislative power, not of a legislative construction. 
Now, if Congress had intended that a like phrase in 
Section 5511, should embrace the laws of the States 
respecting elections, it would certainly have made it do so 
by like language, either in the section itself, or in Section 
5513, or somewhere. But, tt has not chosen to do it. 

This is what Phillimore, on International Law, part 5, 
Chap. VIII, calls: 

“ Authentic [nterpretation, or the exposition supplied 
by the law-giver himself.” 
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Much stress has been placed upon the decisions of 
this Court in what are known as the “ Siebold case” 
and the ‘Clark case.’’ too U. S. at pp. 371 and 399 


respectively. 


Those were prosecuted under Section 5515, and were 
against officers of election, and so far as the point now 
under consideration is concerned, afford little if any 
light. The question in hand now could not have arisen 
and did not arise, in either case. And it is worthy of 
remark that all of the cases that have come before this 
Court hitherto, involving the construction of these Stat- 
utes have arisen upon Section 5515, and the persons 
prosecuted have been officers and prosecuted for viola- 


tions of duties as such. 


But it has been urged, and no doubt will be here, that 
since Congress has enacted no laws regulating elections 
of members of Congress, but has permitted the States 
to do so, contenting itself with affixing additional sanc- 
tions to the State laws, therefore Sections 5511 and 
5512, in prescribing punishment for ‘‘any person’ who 
violates election laws, intended the /aws of the State. 
This suggestion is specious, plausible, but our answer is 
that neither Section 5511 nor 5512 has any language in 
it from which it can be judicially inferred that the law of 
the State was contemplated or intended. And, so Con- 


gress understood the matter; else why, by Section 5513 
declaring that the registration spoken of in Section 5512 
should be deemed and taken to mean the registration 
provided for by State laws? Besides, as we shall pre- 
sently see, Congress has enacted laws regulating elec- 
tions, and created election officers. ree 
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To further illustrate and enforce our view, let us take 
the following clause of Section 5512: ‘or 2/ any such 
officer or other person who has any duty to perform in re- 
lation to such registration or election in ascertaining, an- 
nouncing or declaring the result thereof or in giving any 
certificate, document or evidence in relation thereto know- 
ingly neglects or refuses to perform any duty required by 
law or violates any duly, or does any act unauthorized by 
law relating to or affecting such registration or election, 
or the result thereof or any certificate, document or evt- 
dence wn xelation thereto, or tf any person atds, counsels, 
procures or advises any such voter, person or officer to do 
any act hereby made a crime, or to omit any act the omts- 
ston of which ts hereby made a crime, every such person 
shall be punishable, &c. 


Now, conceding for the sake of this argument, that 
this clause relates as well to duties respecting e/ec/zons 
as registration if Congress had meant by ‘duty required 
by law,”’ a duty required by the law of the State as well 
as its own “‘law”’ why not have said so as it has in Section 
5515, 0r, as to the subject of Registration, it does by 


Section 5513. 


If the legislature meant by the use of the phrase ‘‘any 
duty required by any law, whether enacted by any State, 
Territory or by Congress,’ why not say so, here, as else- 


where it does say so? 


And having used such language in respect to officers 
in Section 5515, and having by Section 5513 explicitly 
declared that the registration mentioned should be 
deemed the ‘registration made under State laws,’ ts it 
not the irresistable conclusion that such words, as would 
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have embraced the laws of the State as to person not 
officers, were purposely omitted? Then we submit that 
itis not “hereby,”’ 7, e. by Section 5512, madea crime 
in ‘‘any person”’ to aid, counsel, procure or advise an 
officer to omit an act imposed on such officer by the law 
of the State respecting an election for a representative in 
Congress, for the omission of such act is not ‘* hereby” 
(by said section) made a crime. 


Again, while it is true that Congress has been content 
to allow the States to regulate the election of its mem- 
bers, it has the power at any time to take the whole 
matter in hand and to enact such laws. And having 
done so such laws would be paramount. Suppose it 
should at the present session enact laws regulating both 
registration and election; what would be the effect upon 
Section 5512, in so far as 2/ prescribes punishment for 
acts in relation to registration? And what the effect 
upon it so far as it relates to those acts in respect to 
elections punished by it? 

As to the first inquiry: 

Since the act of Congress would supersede all registra- 
tion laws enacted by the States, and since Section 5513 
delares that the registration made under the laws of the 
States shall be deemed a registration within the preceding 
section, would’ it not be, to say the least, doubtful, 
whether under Section 5512, ‘‘any person” could be pun 
ished for violating such registration law so enacted by 
Congress? 

While as to the second inquiry: Since a sovereign in 
prescribing punishment for violation of law is conclu- 
sively presumed to intend by the ‘‘/aws’’ tc be violated, 
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those of its own enacting, unless other laws which it has 
the right to adopt and sanction are mentioned or in some 
way clearly indicated, and since in the clause of said 
section above set forth respecting acts affecting elections, 
nor Section 5513, designates the violation of the laws 
enacted by the State, on the subject as being the laws 
intended, would there be any doubt that under that part 
of the section ‘‘any person’ doing the acts denounced, 
in violation of such supposed law of Congress, would be 


punishable? 


But in answer to this exegesis of these several sec- 
tions, and finding, we venture to think, no other avenue 
of escape from its logic and effect, it has been argued 
by counsel and held by at least one of the learned judges, 
before whom the question has come, that the word 
‘hereby’ found in Sections 5511 and 5512 means “by 
this act, that is, by any one of the twenty-seven sec- 
tions of chapter 7, declaring any acts by an election offi- 


cer crimes. 
Professor Lieber, in his 16th rule of constructon, says: 


‘« Above all, be faithful in construction. Construction 
ts the building up with given elements not the forcing of 
extraneous matier into a text.’'—| Lieber’s Hermeneutics, 
p. 144. 


To hold that ‘hereby’ in the sections mentioned 
means anything more than * by this section” is a palpa- 
ble violation of this cazoz. Extraneous matter must be 
forced into the text; these words, to wit: By thes chap- 
fer (made a crime, or to omit any act, the omission of 
which is) ‘‘éy this chapter’ (made a crime.) 
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Again, at page 167 Lieber says : 

‘7, The true meaning of words can be but one. 

‘2. Honest, faithful, bona fide interpretation is all 
important; common sense must guide us. 

‘32. Words are to be taken according to their customary 
not im thetr original or classical meaning. 

“4. The signification of words or the meaning of a 
sentence, when dubious, ts to be gathered from the context, 
or atscovered by analogy or fair induction, ete. 


If within this rule ‘‘context’’ means the whole act or 
chapter, there will be found little difficulty in interpreting 
the word “hereby” ‘in these sections. For, it will be 
seen that when Congress, in Section 5515, intended to 
punish officers of election for violating or aiding or pro- 
curing others to violate the provisions of sections other 
than 5515, language is used expressing that intent. It 
was not content to use simply the word * seredy"’ which 
if the construction contended for by counsel for the Gov- 
ernment is correct would have sufficed, but it employs 
the words: ‘by this’ (hereby) “or by any of the preced- 
ing sections made a crime.” | 

Much importance has been attached by the prosecu- 
tion to this broad construction of the word “ hereby.” 
Only by its aid can_any ligament be found connecting 
either 5511 or 5512 sO-aS to aflect persons, not officers, 
a necessity admitted by those maintaining the substan- 
tial sufficiency, in even this one respect, of the indict- 
ment. 

For no other section than 5515 provides for the pun- 
ishment of election officers for violating the laws of the 
State respecting elections. And as the defendants to 
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this Indictment are charged with conspiring together to 
induce officers of election to omit a duty imposed by the 
laws of the State of Indiana, the word ‘ hereby,’ must, to 
make the cnarge valid be held to knit the Section 5511 
or 5512 (whichever shall be finally relied upon) to Sec- 
tion 5515. Not only is such construction strained and 
unnatural, but it may be urged moreover that to construe 
the word ‘‘ hereby” in these sections to mean “ by this 
act,’’ or ‘‘ by this chapter,’ would be clearly violative of 
the rule that ‘‘ penal laws must be construed strictly ;”’ a 
rule which Chief Justice Marshall, in the United States 
vs. Wiltberger supra, declares ‘‘is perhaps, not much 
less old than construction itself.” 

We think it may be safely asserted that such con- 
struction as that contended for by our adversaries can- 
not be supported by a single precedent. 

In no case English or American, of the construction 
of a penal statute has any such latitude been indulged. 
Even were there doubt, the doubt must be resolved tn 
favor of the accused. But there ought to be no doubt. 


‘Statutes are to be read according to the natural and 
obvious import of their language,” is an ancient maxim. 
Forest vs. Forest, 10 Barb. 5S. C. R. p 46. 


‘They ought not make any constructions against the 
express letter of the statute, for nothing can so express 
the meaning of the makers of an act as their own direct 
words ; for zxdex animi sermo. Edrich’s case, 5 Co. p. 
118. 


“Construction should lean towards personal liberty 
and statutes authorizing arrest, etc., are to be strictly 


construed.”” Elam vs. Ranson 21 Geo. 139. 
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It ought to be further observed that: When Con- 
gress meant to leash together Sections 5515 and the 
preceding sections, so as to subject officers of elections 
to punishment for acts denounced by such preceding 
sections, it left nothing to construction. It did not con- 
tent itself with the use of the word *‘ hereby” and leave 
to the Court to extend the meaning of that word so as 
to give it the force and scope of a whole phrase; it 
chose rather, to employ the phrase itself: 

‘“ By this or any of the preceding sections, not ‘‘hereby’ 
—is the language used.’ And, so, officers were rendered 
amenable to all the sections, but ‘‘any person,” not an 
officer, was not. 


But it may be urged that if the words—‘ axy daw reg- 
ulating the same’ tound in section 5511, do not embrace 
the laws of the State regulating the duties of election 
officers, then that section, so far as it prescribes punish- 
ment for persons not officers, is ineffectual. If this were 
granted, we do not see how it could weaken our position 
or operate to change the rules, long established, for the 
construction of penal statutes. but we do not concede 
the correctness of the proposition. 


There ave, and when the sections were enacted there 
were, many laws of Congress regulating elections of 
Congressmen and the duties of officers thereabout. The 
very chapter (seven) containing these sections (5511, 
5512 and 5515) abounds in such provisions. See Sections 
5521, 5522; see also 2016, 2017, 2018, 2019 and 2020, title 
‘Elective Franchise,’ regulating the duties of Super- 
visors and special Deputy Marshals. Each of these 
sections under this latter title prescribes duties to be 
performed by Supervisors of Elections and by Special 
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Marshals. These are duties independent of any pro- 
vision of State Legislatures. These officers are created 
directly by the legislation of Congress, clothed with 
functions and duties clearly defined in the act of their 
creation. And we maintain, nothing doubting, that 


when ‘Congress by Section 5511 and the last part of 


Section 5512 denounces punishment against any person 
‘‘who aids, counsels. procures or advises any such officer 
to do any act hereby made a crime or to omit to do any 
duty the omission of which is hereby made a crime, he 
shall be punishable,” etc., it meant these officers of its 
own creation, for it specifies no other; and by duties 
‘the omission of which is hereby made acrime,’’ it meant 
those imposed by its own enactments, for there is nothing 
to indicate that it referred to duties imposed by other 
laws than its own. 

Again, suppose a person were charged under Sections 
5511 or 5512, for inducing a Supervisor of election (who 
is surely ‘“‘an officer of an election) ‘** to refuse to com- 
ply with his duty”’ as prescribed by any of the Sections 
2016, 2017, 2018, 2019 or 2020, would not such person 
be indictable, according to the language of these sec- 
tions, for an offense against the United States? Upon 
such a charge there would be no groping in the dim and 
uncertain region of surmise ; no occasion to strain words; 
no necessity to search in alien statutes for the duty 
“sought to be procured to be omitted,’ that a crime might be 
constructed and builded up, to express which strains and 
contorts language, exhausting even the zzfnele mood. 


Thus far we have endeavored to enlorce, as showing 
the insufficiency of this Indictment to sustain the judg- 
ment against Appellants, these propositions: 
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- First: That the Indictment wholly fails to aver any 
intent, in the acts and purposes charged against Appel- 
lants, to in anywise affect the election, or its results, or 
any evidence as to the election of a member of Congress; 
or to aver that what was done and procured by them to 
be done, did in fact, in any, the smallest particular, affect 
such election or its result; or to aver that the acts done 
or attempted, or conspired to be done and procured were 
such as in their nature and quality would affect reason- 
ably and naturally such election. 

Second. \hat there is no statute of Congress which 
prescribes any punishment for a person, not an officer, 
who induces an officer of an election to omit a duty im- 
posed upon such officer by a statute of a State; 
whether such‘omission of duty is or is not made by the 
law of Congress a crime in the officer. 


There is, however, another branch of this case, which, 
if we are in error in doth the foregoing propositions, is 
necessary to be explored. 

For, if by construction, Sections 5511 or 5512, which 
ever shall be at last relied upon, shall be held sufficient 
as respects the laws of Congress to support this Indict- 
ment, then the inquiry arises: Do the statutes of the 
State of Indiana impose any duty such as those averred 
upon the Inspecors of election created thereunder, and 
the omission of which is made a crime, in the officer. by 
any law of Congress ? 

To sustain this Indictment there must be found or 
constructed a ligament to bind not only Section 5511 or 
5512 to Section 5515, as to persons not officers, but a 
longer one, that shall bind these to some State statute. 
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bringing all into such unity as that they shall stand as 
one, speaking by oxe authority, as the expression of one 
sovereign—and that sovereign the Federal Government. 

We have believed this impossible of accomplishment, 
without violence to first and fundamental principles gov- 
erning the construction of penal statutes. This belief 
has been strengthened, as we have witnessed theillogical 
and inconsequential reasoning of learned lawyers, while 
struggling to perform the feat, as well as while we were 
striving in vain to find satisfactory reasoning in the de- 
cisions of learned judges who believed they had _per- 
formed it. 

The position assumed hitherto by the counsel for the 
Government may be formulated thus: 


ist. Congress has the power to adopt the laws of the 
State regulating elections of members of Congress. 

2d. Congress has done so. 

3d. It has the power to prescribe punishment for vio- 
lations of the laws so adopted. 

4th. It has done so. 

As to persons not officers. 

5th. Lhe punishment is prescribed by Sections 5511 
or 5512, or perhaps, both; because the word “ hereby” 
found in each of these sections means * by this chapter "’ 
and, so, binds together and unites 5511, 5512 and 5515. 
And since Section 5515 prescribes punishment for the 
violation by officers of election of axy duty tmposed by 
the Statutes of the State, and since Sections 5511 and 
5512, one or both, prescribe punishment for * any per- 
son’ who induces an officer to omit a duty imposed by 
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a Statute of the State, the omission of which is made a 
crime by Section 5515, and since Section 4712 of ‘the 
Revised Statutes of the State of Indiana, provides that 
when the votes of a precinct are counted and certified, 
such certificate, one of the lists of voters and one of the 
tally papers shall be deposited with the Inspector of 
such election, and Section 4715 of same Statute provides 
that such Inspector to whom the said papers have been 
delivered shall be a member of the Board of Canvassers, 
which Board when met, shall canvass and estimate the 
certificates, poll lists and tally papers returned by each 
member of said Board, therefore, 6th. It two or more 
persons conspire together to induce one of these in- 
spectors fo omit in the meantime to safely keep, in his 
possession, said papers, and one of the conspirators 
does any act in furtherance of the conspiracy, such per- 
sons are guilty of a conspiracy to violate the laws of the 
United States. 


Strained, involved and complicated as these premises 
are, they do not exceed in extent the necessities of the 
prosecution in stating the grounds of their case. 


It does not seem to us lawful to construct and build 
up a crime, so, even if each of these premises were in 
itself sound, a proposition, which, as to some of them, 
we deny. 

As to the first three, we have already admitted them. 

As to the fourth, we admit it, with this modification : 


That Congress has prescribed punishment for officers 
only, for violation of State election laws. 


As to the fifth proposition we have submitted such 
observations and reasons as have occurred to us, show- 
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ing its invalidity, in so far as the construction of the word 
“hereby’’ and extending its meaning and significance, is 
involved. And this brings us to the consideration of the 
Indiana Statutes. Those thought to be material to a 
solution of the questions here presented, are appended 
hereto. 

Sections 4712 and 4715 define whatever duties are 
imposed by the State laws upon Inspectors of Elections 
in relation to the “certficates, tally sheets and poll lists” 
deposited withthem. The former of these sections pro- 
vides for the deposit of these papers with them; the lat- 
ter provides that such Inspectors shall constitute the 
Board of Canvassers who shall meet on the Thursday 
succeeding the election and when met ‘shall canvass 
and estimate the certificates, tally papers and poll lists 
returned by each of such Inspectors.” 


It will be seen that there is no express duty imposed 
by either of these sections, upon the Inspector to safely 
keep in his posession these papers from their delivery to 
him until their return to the Board of Canvassers. If any 
such duty exists it is zmplied. It is not as a statute of 
the State of Indiana, a penal statute. The Supreme 
Court of Indiana has held that it is not even mandatory, 
but directory only, as a// the election statutes of that 
State are held by that Court tobe. See Duncan vs. 
Shank, 109 Ind,, p. 26. Suppose the Legislature 
of that State had enacted a law prescribing pun- 
ishment for an election officer who failed or ‘‘omitted” 
to perform any duty imposed by the laws regulating 
elections, and suppose that such Inspector, after having 
received such election papers, had deposited them in 
his neighbor's safe, surrendering their custody to the 
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neighbor, until the time arrived to return them to the 
Board of Canvassers. He is indicted. There is no 
charge of evil purpose or of any evil resulting to the 
returns. The charge is simply that he parted with their 
custody for the period of two days. 


Is it possible that any would maintain that such in- 
dictment was sufficient to put the Inspector upon his 


trial as a felon? 


The prosecutor of such charge would look in vain in 
these Statutes for any express duty resting upon the 
Inspector to keep these documents in his personal cus- 
tody. . And we think we are entirely respectful when 
we say that he would look in vain for a Court ready to 
hold the Inspector to answer to such acharge. But sup- 
pose a Court should hold the charge sufficient, and up- 
on the trial itshould be made to appear that all these 
documents had been returned to the Board of Canvass- 
ers, with not a blot or blur, upon them; with not a tally 
changed, altered or affected, but exactly in the same 
plight as when delivered to the accused Inspector. Sup- 
pose that the evidence showed without a word or a sus- 
picion to the contrary that the vote on these several 
documents was neither changed, nor attempted, nor in- 
tended to be changed; but had been counted and the 
just result reached. Is it possible that there could be 
found a Court, of that State to sustain a verdict of 
guilty and to. pronounce judgment of imprisonment and 
infamy against the Inspector ? 


And yet in the case at the Bar the charge amounts to 
no more than that in the supposed case, so far as the 
vote for a representative in Congress was concerned, and 
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may we not be suffered to say what is now in a manner 
historic and known to all in the least cognizant of the 
trials of this case, that the evidence was upon the trial 
of appellants, as respects the vote for Congressman pre- 
cisely as in the supposed case! 

But we have conceded that Congress has the right to 
adopt these Statutes and to affix sanctions to them, 
though none have been affixed by the State. But 
whén Congress does this, these sections instantly be- 
come penal statutes. They are at once raised to an- 
other category, they are criminal statutes—and must be 
construed as such; by the strict rules applied to other 
criminal statutes, 

With this proposition steadily in view, let us examine 
these sections a little more critically. 

As already suggested, there is no provision in any 
section of the State Statutes, zz ferms requiring the [n° 
spector to keep in his personal custody the documents 
‘deposited with” or ‘‘delivered to” him on the comple- 
tion of the count, by the Election Board, The duties 
express/y imposed upon these officers who receive these 
papers are set forth in these words: 

Section 4715. ‘*The Inspector of each Township or 
precinct, or the Judge of Election to whom the certif- 
cates, poll books and tally papers shall have been deliv- 
ered, as provided for in this act, shall constitute a Board of 
Canvassers, who shall canvass and estimate the certifi- 
cates, poll lists and tally papers returned by each mem- 
ber of said board; for which purpose they shall assem- 
ble at the court house on the Thursday next succeeding 
such election. between the hours of ten a. mM. and six 


o'clock Pp. M.” 
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It has been admitted by counsel for the Government 
and held by his Honor the District Judge and by Mr. 
Justice Harlan the duty of the Inspector /o keep in his 
personal custody the certificates, poll list and tally 
papers is not expressed in the statute. Lhe former, 
Judge Woods, in United States vs. Coy et al, 32d Fed- 
eral Reporter, p. 540, says: 

‘Its therefore,.a duty, partly implied and partly ex- 
pressed, etc. 


If, as the learned District Judge says, the duty, the 
violation of which has so been made a crime ts partly 
implied and partly expressed, then there is no duty the 
violation of which cazx be made a crime, because it is 
not wholly expressed in the Indiana Statute. The courts 
of neither the Federal nor State Governments have any 
cognizance of Common Law Crimes. They have no 
jurisdiction of any other than those created by statutes, 
expressly defining the crimes, A crime cannot be raised 
or created by implication. A duty the violation of which 
is to constitute a crime, must be expressly imposed. 

Mr. Justice Harlan, /x Re Coy, 31st Federal Reporter 
p. 801 uses the word “‘implies.’’ He says: 

‘* Lhe word ‘ deposited’ implies,’ etc. And again, same 
page : 

‘* fle (i. e. Inspector) holds them in trust for the pub- 
lic; and his duty to retain them in his own exclusive cus- 
tod, 7s quite as clearly defined as tf the statute had so de- 
clared in express words,” 


How can a thing be said to be c/ear/y defined without 
the use of words—expres words. 


ve 
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Again, in the hearing on the petition of these Appel- 
lants for a writ of error before the learned Justice sitting 
in the Circuit Court for the District of Indiana and while 
delivering his judgment and opinion, not yet reported, 


he used the following language: 


‘“ When we look at the extreme care which ts by this 
act (the Indiana Statutes)—and 7¢ ts one of the best 


of which 


/ have any knowledge, and if honestly 


performed, itwili always guard the ballol-box against 


fraud—when we look at the extreme care taken to guard 


these certificates and poll lists and tally papers and ballots, 
the latter being put in asealed bag, lam prepared to repeat 
what / satd on the former hearing, thatas plainas words 
can do so, when the Legislature directed that those papers 
which are called the outside papers, shall be deposited with 
the Inspector and that the board of Canvassers shall 


make that 


canvass upon the papers which shall be 


delivered by these I[nuspectors to the hoard of Cavassers, 
it emposes as plain a duty, it seenis tov me, as if l were to 
say that lwo and two make four. Lt would be difficult 
to make it plainer.” 


Thus it is again asserted that the duty imposed upon 
the Inspector to keep in his custody the said election 


papers is one, not expressed by these Statutes but im- 


plied, only. 


And, again, we urge that crimes are not 


only capable of being ‘declared”’ or defined in “ ex- 
press words” in a Statute, but they mws¢ de su declared 
and defined. To raise a crime by implication or infer- 
ence upon a Statute is, if legally possible, which may be 
doubted, certainly not permissible. 


It has been a source of just pride with us all, that un- 
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der our system of State and Nationai Criminal Jurispru- 
dence, whenever either of these sovereigns would pun- 
ish its citizen for an offense, it must by its officers, be 
able to lay finger upon the law, the section, the very 
clause defining the crime. It was never intended that 
the judiciary, by construction, by taking a section here, 
another there, and by interpolation of vital words, 
through interpretation, and then by putting this and that 
together, should construct, create and declare new 
crimes. Nor, hitherto, have the judges done so. 


But only so can the crime sought to be charged 
against Appellants be created. Not only must a whole 
phrase, derivable from no equivalent words, be interpo 
lated in Sections 5511 and 5512—one or both—of the 
Federal Statutes, but words imposing a duty, which is 
not, we respectfully submit, even implied, must be sup 
plied in some section, we do not dare to suggest what 
section, of the laws of the State of Indiana. Would it 
not, if such Judicial legislation may be indulged, be 
better to incorporate an addrtrona/ Section, tollowing 
Section 4712, which shall read something so: 


“Sec. —. The Inspector or Judge to whom such cer- 
tificate, together with one of the lists of voters and one 
of the tally sheets have been delivered as aforesaid, shall 
safely and securely keep in his possession and custody said 
documents until the same are returned to the Board of 
Canvassers as hereafter provided.” 


True, as tothese papers the State Legislature did not 
see fit to make any such provision, though it did as 
to the documents in the sealed bags, (See Sec. 4713) 
and, so, clearly showed that there was no intention to 
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impose such duty as to these; but, it is said, the duty is 
implied and the crime becomes well defined. 


Bishop, in his admirable work on ‘Statutory Crimes,’ 
lays down some rules geverning the construction of 
criminal statutes, to which for convenience we refer in 
this connection, though they are equally applicable in 
other connections. 

Section 197 and * note 8,’ which cites U.. S. vs. Welt- 
berger supra ; 2 Batley (S, C.) p. p. 334-5; 8 Pickering, 
3770; U. S. vs. Wigglesworth ; 2 Story, 369. 

Section 194 ‘Penal Statutes are to reach no further in 
meaning than their words ; no person ts to be made subject 
to them by implication ; and all doubts concerning ther 
interpretation are to preponderate in favor of the accused. 
Only those transactions are covered by them which are 
within both thetr spirit and letter. 


Again: 

Section 119: There are clauses of Statutes, the mean- 
ing of which the Courts restrict to their express terms, 
allowing nothing by implication— 

Thus—FPenal Statutes which deprive men of property 
and liberty and bring them into disgrace are construed 
strictly. See also Section 278. 


The 5th caxox of construction is laid down thus (See 
Sec. 220). ‘ Za strict construction no case ts to be brought 
within the statute unless completely within ils words.” 
See also Qs SZ, p. 172 . l/nrled Slates vs. Morrissey, ze 
Federal | p. 52; kx Parte Perkins, 29 federal R. p. 
goo. 


In conclusion, we submit that the Indictment set out 
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in the Record herein is wholly invalid, in that it fails to 
charge any crime cognizable in the District Court for 
the District of Indiana; and that, therefore the judg- 
ment therein, under which the Appellants languish in 
prison, is void. Respectfully submitted, 
CYRUS F. McNUTT, 
JOHN G. McNUTT, 
FINLEY A. McNUTT, 
Of Counsel for Appellants. 
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FEDERAL STATUTES. 


See. 5440. Lf two or more persons conspire either to 
commit any offense against the United States, or to de- 
fraud the United States in any manner or for any pur- 
pose, and one or more of such parties clo any act to effect 
the object of the conspiracy, all the parties to such con- 
spiracy shall be liable to a penalty of not less than one 
thousand dollars and not mre than ten thousa id dollars, 


and to imprisonment not more than two years. 


Sec, DOLL. if. at any election for Representative or 


Delegate in Congress, any person knowingly persenates , 


and votes, or attempts to vote, in the name of any other 
person, whether living or dead, or fictitiou.: or votes 
more than once at the same election for any candidate for 
the same office: or votes at a place where he may not be 
lawfully entitled to vote; or votes without having a law- 
ful right to vote; or does any unlawful act to secure an 
opportunity to vote for himself, or any other person; or 
by force, threat, intimidation, bribery, reward, or offer 
thereof, unlawfully prevents any qualified voter of any 
State, or of any Territory, from freely exercising the 
right of suffrage, or by any such means induces any 
voter to refuse to exercise such right, or compels or in- 
duces by any such means any officer of an election in any 


ranudulent 
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at Elections 
for Represen- 
tatives to 
Congress. 


AS te 
oo 
a 


eae eas 


ety 


PON EE tie OO oe 2 AS 


-: Mapd OP , 


f 
t 
f 
4 
Se 
$ 
’ 
Pe 
i 
‘a 
| 
* ay 
4 4) 
% 
. 
& 
Sg 
‘ 
ti 
t 
ie 
: 
by 
i 
he. 
Ld 4 
4 
| 
® a 
‘ 
t * 
, 
? 
F 
+ 
' 7 
‘ 
7 


Fraudulent 
Registration, 
&e. 


such State or Territory to receive a vote from a person 
not legally qualified or entitled to vote: or interferes in 
any manner with any officer of such election in the dis- 
charge of his duties; or by any such means, or other un- 
lawful means, induces any officer of an election or officer 
whose duty it is to ascertain, announce or declare the re- 
sult of any such election, or give or make any certificate, 
document or evidence in relation thereto, to violate or re- 
fuse to comply with his duty or any law regulating the 
the same: or knowingly receives the vote of any person 
not entitled to vote, or refuses to receive the vote of any 
person eutitled to vote, or aids, counsels, procures or ad- 
vises any such voter, perso: or officer to do any act here- 
by made a crime, or omit to do any duty the omission of 
which is hereby made a crime, or attempt to do so, he 
shall be punished by a fine of not more than five hun- 
dred dollars, or by imprisonment not more than three 
years, or by both, and shall pay the costs of the prose- 
sution. 


Sec. 5512. If, at any registration of voters for an 
election for Representative or Delegate in the Congress 
of the United States any person knowingly personates 
and registers, or attempts to register, in the name of any 
other person, whether living or dead, or fictitious, or 
fraudulently registers, or fraudulently attempts to regis- 
ter, not having a lawful right so to do: or does any un- 
lawful act to secure registration for himself or any other 
person; or by force, threat, menace, intimidation, bribery, 
reward, or offer, or promise thereof, or other unlawful 
means, prevents or hinders any person having a lawful 
right to register from duly exercising such right; or 
compels or induces by any of such means, or other un- 
lawful means, any officer of registration to admit to reg- 
istration any person not legally entitled thereto, or inter- 


Se 


. ee * 


3 
feres in any manner with any oflicer of registration in 
the discharge of his duties, or by any such means, or 
other unlawful means, induces any officer of registration 
to violate or refuse to comply with his duty, or any law 
regulating the same; or if any such officer knowingly 
and willfully registers as a voter any person not entitled 
to be registered, or refuses to so register any person en- 
titled to be reyistered; or if any such officer or other 
person who has any duty to perform in relation to such 
registration or election, in ascertaining, announcing or 
declaring the result thereof, or in giving or making any 
certificate, document, or evidence in relation thereto. 
knowingly neglects or refuses to perform any duty re- 
quired by law, or violates any duty imposed by law, or 
does any act unauthorized by law relating to or affecting 
such registration or election, or the result thereof, or any 
certificate, document or evidence in relation thereto, or if 
any person aids, counsels, procures, or advises any sueli 
voter, person or officer to do any act hereby mace a crime, 
or to omit any act the omission of which is hereby made 
a crime, every such person shall be punishable as pre- 
scribed in the preceding section. 

Sec. 5O15. 
any State or Territory, for any State or other election at 
which such Representative or Delegate in Congress may 


Every registration made under the laws of 


be c.osen, shall be deemed to be a registration within the 
meaning of the preceding section, notwithstanding such 
registration is also made for the purposes of any State, 
Territorial or municipal election. 


See. 5515. Every officer of an election at which any 
Representative or Delegate in Congress is voted for, 
whether such officer of election be appointed or created 
by or under any law or authority of the United States, or 
by or under any State, territorial, district or municipal 
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law or authority, who neglects or refuses to perform any 


“Violation of 


duty by off. Guty in regard to such election required of him by any 


cers of Elec- 


tion. 


law of the United States, or of any State or Territory 
thereof; or who violates any duty so imposed; or who 
knowingly does any acts thereby unauthorized, with intent 
to affect any such election, or the result thereof; or who 
fraudulently makes any false certificate of the result 
of such election in regard to such Representative or 
Delegate; or who withholds, conceas or destroys any 
certificate of record so required by law respecting the 
election of any such Representative or Delegate; or who 
neglects or refuses to make and return such certifica‘e as 
required by law; or who aids, counsels, procures, or ad- 
vises any voter, person, or officer to «lo any act by this or 
any of the preceding sections made a crime, or to omit 
to do any duty the omission of which is by this or any of 
such sections made a crime, or attempts to do so, shall be 
punished as prescribed in section fifty-five hundred and 
(ten) (eleven). (See 5511.) 


STATE STATUTES. 


Sec. 4712. CERTIFICATE OF JuDGES. 34. When the 
votes shall be counted, the board of judges shall make 
out a certificate, under their hands, stating the number 
of votes each person has received, and designating the 
office: which number shall be written in words; and such 
certificate, together with one of the lists of voters and 
one of the tally-papers, shall be deposited with the in- 
spector, or with one of the judges selected by the board 
of judges. 


Sec. 4713. CARE oF BALLOTS AND PAPERS. 35. As 
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soon as the votes are counted, and before the vertificate 
of the judges, as prescribed in the foregoing section, is 
made out, the ballots, with one of the lists of voters and 
one of the tally-papers, shall, in the presence of the 
judges and clerks, be carefully and securely placed by 
the inspector, in the presence of the judges, in a strong 
and stuut paper envelope or bag, which shall then be 
tightly closed and well sealed with wax by the inspector, 
and shall be delivered by such inspector to the County 
Clerk at the very earliest possible period before or on the 
Thursday next succeeding said election; and the inspec- 
tor shall securely keep said envelope containing the bal- 
lots and papers therein, and permit no one to open said 
envelope or touch or tamper with said ba lots or papers 
therein. And upon the delivery of such envelope to the 
Clerk, said inspector shall take and subscribe an oath, 
before said Clerk, that he has securely kept said envel- 
ope and the ballots and papers therein, and that, after 
said envelope had been closed and sealed by him in the 
presence of the judges and clerks, he had not suffered or 
permitted any person to break the seal or open said en- 
velope, or touch or tamper with said ballots or papers, 
and that no person has broken such seal or opened said 
envelope to his knowledge: which oath shall be filed in 
said Clerk’s offic with the other election papers. 


4714. CLeRK’s AND TrusTEE’s puTIEs. 36. The 
Clerk shall securely keep said envelope, so sealed, with 
the ballots and papers therein, in the same condition as it 
was received by him from the inspector, in his ofice ( un- 
less opened by said inspector, in the presence of the 
board of canvassers, as herein provided), for the period 
of six months. But when sueh election is contested, he 
shall preserve them so loug as such contest is undeter- 
mined, subject to the order of the Court trying such con- 
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test: Provided, That said inspector shall, after sealing 
said envelope containing such ballots and one of his poll- 
books and tally-papers, plainly mark said envelope upon 
the outside, in ink, with the name, number, and town- 
ship. And after each election the ballot-box herein pro- 
vided for shall be, by said inspector, deposited with the 
Township Trustee of the township in which his precinet 
is situate, for safe-keeping. And said officers of elec- 
tion shall, upon receiving the pay for their services as 
such from said Township Trustee, deliver to him tlie 
keys to said ballot-box in their custody. 


Sec. 4715. Boarp or Canvassers. 37. The inspectors 
of each township or precinet, or the judges of election to 
whom the certificates, poll-books, and tally-papers shall 
have been delivered, as provided for in this Act, shall 
constitut: a board of canvassers, who shall canvass and 
estimate the certificates, poll-lists, and tally-papers re- 
turned by each member of said board: for which purpose 
they shall assemble at the court-house on the Thursday 
next succeeding such election, between the hours of ten 
A. M. and six o clock Pp. M. 


4716. Orricers oF Boarp. 38. The members of 
such board who shall assemble at such time and place 
shall select one of their number as chairman, and the 
Clerk of the Cireuit Court, shall act as their clerk. 


Sec. 4717. Duties or Boarp. 39. Such board, when or- 
ganized, shall carefully compare and examine the papers 
intrusted to it, and aggregate and tabulate from them the 
vote of the county; a statement of which shall be drawn 
up by the Clerk, and shall contain the names of the per- 
sons voted for, the office, the number of votes given in 
each township and precinct to each person, the number of 
votes given to each in the county, and also the aggregate 
number of votes given; which statement shall be signed 
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by each member of said board; which canvass-sheet, to- 
gether with sach certificates, poll-pooks, and tally-papers 
shall be delivered to the Clerk, and by him filed in his 
office. The same shall be preserved by him, open to the 
inspection of any legal voter of the county, or district, 
or State. 

Sec. 4718. Certiricatr. 40. Such board shall declare 
the person having the highest number of votes given for 
any office to be filled by the voters of a sin,:le county 
duly elected to such office, and certify the same in the 
statement above required. 

Sec. 4720. DEFECTIVE PAPERS—DutTy or Boarp. 42. 
No tally-paper, poll-book, or certificate returned from any 
election by the board of judges thereof, shall be rejected 
for want of form nor for lack of being strictly in accord- 
ance with the directions herein contained, if the same can 
be satisfactorily understood; and such board of canvass- 
ers shall, iu no case, reject the returns from any precinct 
if the same be certified by the board of election of that 
precinct, as required by law, and presented to them by 
the inspector or one of the judges of said board. 

Sec. 4721. CERTIFICATE OF ELECTION. 43. Where 
any person Is elected to an office by the voters of a county 
not to be commissioned by the Governor, the Clerk of the 
Circuit Court siall, after ten days from the time the 
board of canvassers had made its return, ma.e out and 
deliver, on demand, to such person, a certificate of his 
election; and in case where any oflicer is to be commis- 
sioned by the Governor, he shall make out a statement, 
under his hand and the seal of his Court, specifying the 
number of votes given to each person for each office, and 
who has been declared elected, and shall transmit the 
same, by mail, to the Secretary of State, within the time 


aforesaid. 
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See. 4722. DEFECTIVE RETURNS—COMMISSIONS. 44 
No commission shall be withheld by the Governor on ac- 
count of any defect or informality in the return of any 
election to the office of the Secretary of State, if it can, 
with reasonable certainty, be ascertained from such re- 
turn what office is intended and who is entitled to such 


commission. 


Sec. 4728. SECRETARY OF STATE AND GOVERNOR, AS TO 
CONGRESSMEN. The Secretary of State, as soon as he 
shall receive such certified statements, shall compare and 
estimate the votes given for Representatives in Congress, 
and certify to the Governor the persons baving the high- 
est number of votes as duly elected; and the Governor 
shall give to each of the persons returned to him, as 
aforesaid, a certificate of his election, sealed with the 
seal, and attested by the Secretary of State: Provided, 
That no return of any county which has come into his 
hands, and which has been duly authenticated by the 
Clerk thereof, under seal, as hereinbefore provided, shall 
be rejected by said Secretary of State, but he shall esti- 
mate, aggregate, and tabulate, and report to the Gover- 
nor the total number of votes cast in each county for each 
candidate for State office, Supreme Judge, or other officer 
to be elected by all the voters of the State, and members 
of Congress, as evidenced to him by the face of such re- 
turn so certified to him. 
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We beg leave to submit, by way of supplement, some fur- 
ther observations upon the following topics: 


First. What facts are necessary to be alleged under sec- 
tion 5440 in charging a conspiracy to commit a crime 
against the United States. 


Second. In what respect and to what extent Congress has 


adopted the laws of the States relating to the election of its 
members; and as aiding in this inquiry reference will be 
made to additional authorities respecting the construction 


of criminal statutes. 5 


It has not been and is not now believed necessary to en- 
large upon the proposition that there can be no such thing 
as a criminal conspiracy where the acts conspired to be 
done would not, if done, constitute a crime. 

The purpose of the conspiracy is that which characterizes 


2 


it. If that purpose be not criminal, then the conspiracy is 
not a criminal conspiracy. 
United States vs. Britton, 108 U. 8., p. 199. 


It would seem from an inspection of the record in the 
case at the bar that some confusion prevailed in the mind of 
the judge of the district court, for it appears to have been for- 
gotten that the prosecution is founded on section 5440. The 
court, after verdict, proceeded as if section 5511, or some 
other section of the Revised Statutes which affixes the same 
penalty as section 5511, were the foundation of the indict- 
ment. The punishment adjudged by the court against Coy 
is not, in respect of the fine, such as prescribed by section 
5440. The penalty fixed by that section for its violation is 
a fine not less than one thousand dollars and not more than 
ten thousand dollars and imprisonment not more than two 
years, whereas the court assessed a fine of one hundred dollars. 
We do not complain that the fine was less than the least 
fixed by the law, but we call attention to the fact to enforce 
the truth of what has been already suggested, that the real 
offense sought to be charged in the indictment was lost sight 
of and the prosecution proceeded throughout as if appellants 
were being tried, not for conspiracy (under section 5440) to 
induce election officers to omit a duty imposed by the laws 
of the State of Indiana upon them, but for some other sup- 
posed offense arising on some one or more of the sections 
found in chapter seven of the Crimes Act. 

The language of the Chief Justice, in the case of the 
Schooner Hoppet vs. The United States, 7 Cranch, p. 391, 
may be quoted here: | 


“The rule that a man shall not be charged with one 
crime and convicted of another may sometimes cover real 
guilt, but its observance is essential to the preservation 
of innocence. It is only a modification of the rule that the 
accusation on which the prosecution is founded should state 
the crime which is to be proved and should state such a 
crime as will justify the judgiment pronounced.” 


— 
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Let us again recur to the charge in the indictment in the 
vase at bar. In simplest form and stripped of all merely 
formal and technical matter and averment it may be stated 
thus: 


“That the defendants conspired together and with one 
Samuel E. Perkins to induce the (named) inspectors and 
each of them to omit a duty imposed on them by the laws 
of the State of Indiana to safely keep in their possession the 
certificates, poll-lists, and tally-papers deposited with them 
by the boards of election of their several precincts until they 
should return them to the board of canvassers and the clerk 
of the county, said certificates, &c., then and there contain- 
ing evidence in respect to said election of Representative in 
Congress.” 


Now, believing that we have elsewhere shown, Ist, that 
there is no duty imposed by the laws of said State upon the 
inspectors to safely keep in their possession the certificate, 
poll-lists, and tally-papers delivered to them until they are 
returned to the board of canvassers; and, 2d, that persons 
not officers are not punishable by the law of Congress for 
violating the statutes of a State, it follows that these aver- 
ments do not charge a conspiracy to commit a crime against 
the United States. 

This Court, in United States vs. Britton, supra, decided 
that a conspiracy to procure the directors of a national bank 
to declare a dividend when there were no net profits with 
which to pay it, though the declaring of dividends under 
such state of facts was illegal and forbidden, was not a 
criminal conspiracy, because no penalty had been denounced 
against the illegal act. In short, the illegal act had not 
been declared a crime and a penalty attached. 

The Court say: “This offense” (conspiracy) “does not 
consist of both the conspiracy and the acts done to effect the 
object of the conspiracy, but of the conspiracy alone. * * * 
It follows, as a rule of criminal pleading, that in an indict- 
ment for conspiracy under section 5440 the conspiracy must 
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be sufficiently charged, and that it cannot be aided by the 
averments of acts done,by one or more of the conspirators 
in furtherance of the objects of the conspiracy.” (See p. 
204.) 

By which we understand the Court to mean that the aver- 
ments must charge that the accused conspired to do an act 
which Congress has declared a crime against the United States ; 
and if the averments fall short of this the defect will not be 
cured, even though it be averred that one or more of the 
conspirators did, in furtherance of the conspiracy, acts which 
were criminal. Thus,if,as we have endeavored to show, the 
indictment against appellants fails to sufficiently charge a 
conspiracy to commit a crime against the United States, the 
fact, if it were a fact, that it proceeded to allege that one or 
more of the conspirators procured the tally-papers and 
changed the vote for Representative in Congress would not 
mend it. The indictment must stand or fall as it is found 
sufficient or insufficient in its averment of the conspiracy. 

United States vs. Britton, supra. 

The Hoppet & Cargo vs. United States, 1 Cranch, 391. 

Boyd vs. United States, 116 U. 8., 634. 

United States vs. Cruikshank et al., 92 U.8., p. 542 (at 
pp. 557, 558, 559, 562, 563, 564, 569). 


Seconp. In what respect and to what extent Congress has 


adopted the laws of the States relating to the election of its mem- 


bers. 

But for the decisious of this Court in the cases of Seibold 
and Clark, already cited, we should have been inclined to 
the opinion that Congress has not done so at all; or, if at 
all, that it has not done so pursuant to the methods indi- 
cated by the Constitution. While we have no purpose to 
ask this Court to reconsider the questions determined by 
those cases, we beg leave to refer to the provision of the Con- 
stitution and to make some observations thereon to show 
that as respects persons not officers Congress could not have 


et ie 
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intended to punish such for offenses to ascertain which re- : 
sort must be had to the laws of the State. ‘ 

The Constitution (first clause, fourth section of article first) | 
reads as follows: 4 
“The times, places, and manner of holding elections for 


Senators and Representatives shall be prescribed in each of 
the States by the Legislature thereof; but the Congress 
may at any time by law make or alter such regulations, 
except as to the place of choosing Senators.” 


la 


An examination of the laws of Congress upon the subject 
will disclose that, as to the mode of conducting elections, it 
has enacted no statute altering or making any regulations. 
It has allowed the regulations prescribed by the Legislatures 
of the several States to stand unaltered in most regards. 

The only alterations are these: By act of February 28, € 
1871, it is required that the vote for members of Congress | 
shall be by printed ballot. By act of February 2, 1872, 

* it is provided that Representatives in Congress shall be | 

! elected by districts, which districts shall comprise contiguous 
territory, and that in the year 1876 and every two years 
thereafter the election for Representatives shall be held in all 
the States on the Tuesday after the first Monday in Novem- 
ber. By other acts, to which reference has been made else- 
where, Congress has also created certain election officers 
(supervisors of elections and deputy marshals), whose powers 
are co-operative with rather than different from those of the 
officers created by the States. ‘True, the duties of these 
officers are prescribed wholly by Congress, but they are such 

; as, if honestly performed, will conduce to an honest election 
according to the mode prescribed by the given State, with 
whose officers they may be appointed to co-operate. 

If Congress has ‘‘made” any other “regulations” or in 
any other respects “altered” those “ prescribed” by the States, 
the law by which it has been done has escaped our atten- 
tion. 


| * 
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It has not attempted or pretended to alter the methods of 
procedure in, the places of holding or the manner of ascer- 
taining or declaring the result of, elections for Representa- 
tives in Congress. It has been content to leave the matter 
in these respects where the Constitution places it, primarily ; 
with the Legislatures of the several States. It seems quite 
evident that it was the purpose of the framers of the Con- 
stitution that the States should, if they would do so reason- 
ably, prudently, and justly, regulate the election of mem- 
b .s of Congress, the ultimate power to do so being vested 
in Congress, to be exercised by it if deemed necessary. 

For example: If a State failed to make provisions for such 
election it was meant that Congress should not be left pow- 
erless to remedy the evil, but should in such event “ make” 
the necessary “regulations ;” or, if the States or any of them 
made unreasonable or unfair laws or laws not efficacious to 
the end, it was meant that Congress should have the power 
to “alter” these. 

See “Story on the Constitution,” Vol. J, secs. 814, 822, 
825, and 826.” 


It would really seem that there is nothing in the Consti- 
tution authorizing Congress to adopt the laws of the State, 
nor can a necessity for doing so well be conceived. If the 
laws prescribed by the States, where the power resides pri- 
marily, are satisfactory to Congress they need no adoption, 
since, having been made by competent authority, they are, 
without any action of Congress, the absolute rule of conduct 
by which all must be governed. 

If they are not satisfactory to Congress it may so alter 
them as to make them conform to its will and wishes, or it 
may make wholly new regulations. If the States or any of 
them fail to enact any laws en the subject Congress may 
“ make the regulations,” but that it may or need adopt those 
enacted by the States would not, but for the decisions in the 
cases of Seibold and Clark, supra, be so clear. 


“~~ 
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If we rightly apprehend the decision in the latter case it 
really determined no more than this: That Congress had 
the power under the clause of the Constitution above set 
forth to enact section 5515, which provides that if any officer 
of an election at which a member of Congress is voted for, 
whether such officer is created or appointed under the laws 
of a State or of the United States, violates any duty imposed 
upon him, whether so imposed by the laws of the State or of 
the United States, he shall be punished, ce. 

This Court held that by this section Congress adopted the 
officers of election created by the laws of the States as its 
officers (so far as the election of members of Congress is con- 
cerned) as effectually as if such officers had been created by 
its own statutes; and that, having so made them its own, it 
provided that if, while acting as such, they did any act to 
wrongfully affect the election in which the United States 
are concerned they should be punished by the courts of that 
sovereign. 

It was as if Congress had said: We are content with the 
laws prescribed by the States in so far as these have not been 
altered by us. We are content with such officers as have 
been created by the States to administer those laws, but to 
enforce respect and faithful observance of duty toward the 
United States we will add the sanction of Congress to the 
laws prescribing their duties to the United States, so that if 
any such officer while administering such laws in respect of 
the election of a member of Congress violates or omits any 
duty imposed by those laws he shall be punished by the 
sovereign against whom the wrong is done. 

This, we submit, is as far as the decision in the Clark case 
goes. Nor does that of Seibold’s case go further in this direc- 
tion, though other questions are determined by it; but, to 
embrace the case attempted to be made in the indictment in 
the record at the bar now, it is necessary that the court shall 
go further—much further, we think. Both Clark and Sei- 
bold were officers of election, created by the laws of their 
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respective States. The charges against them were for acts 
done as officers, under color and by reason of their official 
character. They were, if guilty of the offenses charged 
against them, within the very words—the “ express words ”—of 
section 5515 of the Revised Statutes of the United States. 
So, when the Court held that Congress had the power to en- 
act that section, no question remained, for it appears that no 
other question was made by Clark; and no other question 
the solution of which can aid the prosecution in the case at 
the bar was made bv Seibold. , 

But we repeat that no other section than 5515 (except 
5513, in respect of the registration prescribed by the laws of 
the States) prescribes penalties for the violation of State 
laws as such. Only by a most liberal rule of construction, 
such as this Court has never applied to the construction and 
interpretation of penal statutes, can any other section of 
chapter seven be made to embrace violations of State laws. 
From the beginning this Court has adopted and applied the 
rules and doctrines of strict construction in the interpreta- 
tion of penal statutes. 

If there has been any departure from or relaxation of 
these rules it has occurred in cases of violations of the rev- 
enue laws, and then chiefly, we think, in proceedings against 
property, and then upon the theory, it seems, that such laws 
are not technically penal. For in the case of Taylor vs. United 
States, 3 Howard, p 201, the Court (Mr. Justice Story deliver- 
ing the opinion) say: 

“Upon the point that revenue laws, upon which the in- 
formation was founded, were not * * * to be deemed 
penal laws in the sense in which that phrase is sometimes 
used, it may be proper to say a few words. * * * In 
one sense every law imposing a penalty or forfeiture may be 
deemed a penal law. In another sense such laws are deemed 
und truly deserve to be called remedial. The judge (below) 
was therefore strictly accurate when he stated that ‘it must 
not be understood that every law which imposes a penalty 
is therefore, legally speaking, a penal law—that is, a law 
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which is to be construed with great strictness in favor of the 
defendant.’ ” 


Authorities sustaining this view are cited by the Court. 
But in the prosecution of persons under strictly criminal 
statutes the rules of strict construction have been steadily 
adhered to by this Court. We cite a few of the many cases 
supporting this proposition : 
United States vs. Wiltberger, supra. 
United States vs. Britton, supra. 
United States vs. Scott, supra. 
The Hoppet vs. United States, supra. 
United States vs. Carll, 195 U. 8., p. 611. 
United States vs. Fox, 95 U. S., 670 and 672. 
United States vs. An Open Boat, 5 Mason, 142. 
United States vs. Cruikshank et al., supra. 


But there is another aspect of the indictment in this case 
worthy of some observation. 

Granting that Congress may adopt and has adopted the 
laws of the States in relation to the election of its members, 
what ought to follow? Do the laws so adopted become the 
laws of Congress? 7 

{t will be observed that the charge in the indictment is 
that the conspiracy charged against the defendants (appel- 
lants and others) was to induce the inspectors to omit a duty 
imposed by the laws of the State of Indiana. There being 
no other instance, we believe, in which Congress can adopt 
the laws of the States respecting a matter of legislation on 
which both sovereigns may legislate, we are without analogy 
to give us light or guidance; but it really seems that the 
practice pursued in this case cannot be sustained upon any 
theory. If the laws of the State may be and have been 
adopted, then their violation is the violation of a law of 
Congress, and the allegation that the violation to induce 


which was the object of the conspiracy was a violation of 
9 
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the laws of the State of Indiana is insufficient and charges 
no unlawful purpose. 

If, on the other hand, Congress may not adopt or, having 
the power to, yet has not adopted them, then it would seem 
entirely clear that a conspiracy to induce election officers to 
violate them cannot be prosecuted or punished in the courts 
of the United States. 

But in our views of this case, as attempted to be set forth 
in these briefs, this aspect of it is not of such importance as 
it would be were the appellants officers and prosecuted as 
such under section 5515, since, if any one of the many other 
grounds on which we rest the cause of appellants is found 
well sustained, these suggestions will not require consider- 
ation. 


Very respectfully submitted, 


D. W. VoorHEEs, 
C. F. McNutt, 
Attorneys for Appellants. 
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the laws of the State of Indiana is insufficient and charges 
no unlawful purpose. 

If, on the other hand, Congress may not adopt or, having 
the power to, yet has not adopted them, then it would seem 
entirely clear that a conspiracy to induce election. officers to 
violate them cannot be prosecuted or punished in the courts 
of the United States. 

But in our views of this case, as attempted to be set forth 
in these briefs, this aspect of it is not of such importance as 
it would be were the appellants officers and prosecuted as 
such under section 5515, since, if any one of the many other 
grounds on which we rest the cause of appellants is found 


well sustained, these suggestions will not require consider- 
ation. 


Very respectfully submitted, 

D. W. VooRHEES, 

C. F. McNutt, 
Attorneys for Appellants. 
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In the Supreme Court of the United States. 


OcToBER TERM, 1887. 


Ex PARTE SIMEON Coy AND 
WituiamM F. A. BERNHAMER, } No. 1395. 
appellants. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF INDIANA. 


BRIEF FOR THE UNITED STATES. 


The appellants claim that they have been tried and con- 
victed in the district court of Indiana upon an indictment 
that is invalid, because the “ grand jury” finding it “had 
no jurisdiction in the premises,” and the court was with- 
out jurisdiction also, and, in fact, the whole proceeding 
thereunder is void for the want of jurisdiction; and having 
assigned these reasons to and before Circuit Judge Gresham 
for their release from imprisonment under judgment on 
such indictment, and he having declined to grant their 
petition, but holding they are imprisoned under a_ valid 
indictment, they appeal to this court for relief. 

19573 1 
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The indictment is to be found correctly copied (Rec., p. 
4-9). 

And probably all that is really needed of it here to ac- 
quaint the court with its merits in this inquiry, is the one 
portion charging the offense that is claimed to have been 
committed, that is, after naming these and other parties, 
and charging them with intention of getting unlawful pos- 
session of poll lists, tally papers, etc., of an election at 
which a member of Congress was chosen, and to mutilate, 
alter, forge, and change them “did unlawfully and felo- 
niously conspire, confederate, combine, and agree together, 
and with said Samuel E. Perkins, unlawfully and by false 
and deceitful speeches, statements, assertions and promises, 
and by otier unlawful means to the grand jurors unkown, 
to counsel, assist, aid, procure and inducesaid Allen Hisey, 
Lorenz Schmidt, John H. Councilman, Stephen Mattler, 
Joel H. Baker, Joseph Becker, Andrew Oehler, and John 
Edwards, inspectors as aforesaid, and each of them, un- 
lawfully to omit, neglect, fail and refuse to perform the 
duties imposed by the laws of the State of Indiana upon 
them, and each of them safely to guard, keep, and preserve 
from harm and danger the papers, poll lists, tally papers 
and certificates of the judges of the election so deposited 
with them.” 

Or, in other words, to simplify : conspiracy is charged 
against these parties and others to aid and procure officers 
of election, Congressional— 

To omit, neglect, fail and refuse to perform the duties 
imposed by law * * * safely to guard, keep and 
preserve from harm and danger the papers, poll lists, 


tally papers and certificates of the judges of election so 
deposited with them. 
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The question then is, does this charge set forth an offense 
cognizable in the district court of Indiana? 

Before entering into the discussion of the point pre- 
sented, it may be well to remark as a part of the history 
of this case the indictment assailed here has stood a most 
severe crucial test ; in fact, it has run the judicial gauntlet 
in a manner almost unexampled in the history of criminal 
proceedings. It may be said it has gone through the fiery 
furnace of the law and has come out unscorched. For, 
after the parties were arrested, but before trial, on an in- 
dictment substantially the same as this, the appellant, Coy, 
applied to Mr. Justice Harlan to be released on the grounds 
presented in this appeal. After full hearing and consid- 
eration this application was denied, and an elaborate and 
convincing opinion was rendered, in which the indictment 
was upheld and the party remanded to be tried under it 
(opinion printed in appendix hereto; 31 Fed. Rep., 795, 
et seq.). This opinion would appear, on careful reading, 
to dispose of all grounds of controversy herein. But after 
that, the parties were tried in the district court on a new 
indictment, differing in no material sense from the one 
passed on by Mr. Justice Harlan, which is the present in- 
dictment, and it was assaulted violently and by all sorts 
of motions, before and after trial (Rec., pp. 2, 3), and it 
was again upheld by the district judge in an opinion on a 
motion to quash, covering the whole ground (32 Fed. 
Rep., 538); and again, on February 27, 1888, the same 
iudge, on the trial, in his charge to the jury reviewed the 
questions most fully, and this charge would seem to be 
entirely sufficient on the matter in dispute. (It is printed 
here as part of the appendix.) 
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Not in the least daunted or discouraged, the appellants, 
immediately after the trial, applied to Mr. Justice Harlan 
for a writ of error, and on the 28th of February last, in 
another exhaustive opinion, he goes over this whole sub- 
ject and upholds the indictment once more. That opinion 
is printed herewith as a part of the appendix, taken from 
a stenographic report of it at the time of its delivery. 

It is scarcely within the range of probability or possi- 
bility that anything whatever is left of the question after 
this. And it must be borne in mind, that seven months 
elapsed between the first and last utterances of the circuit 
justice, and with this time for reflection and thought over 
the subject, there is no change or shadow of change ir the 
two declarations. 

But the appellants, in no wise deterred, and apparently 
not convinced by these several opinions, move again for 
release on habeas corpus before Circuit Judge Gresham, 
and he sustains a demurrer to the petition and refuses the 
writ prayed for (Rec., p. 11).* 

Upon this sketch of these events there arise these que- 
ries : 

(1) When the act of March 3, 1885 (laws Forty-eighth 
Congress, second session, ch. 353, p. 437), restored appel- 
late jurisdiction to this court in habeas corpus cases over 
decisions of circuit courts of the United States, etc., what 
was meant by circuit courts? How many efforts are 
allowable before the circuit courts? When is the exercise 
of the right to stop? In this case Mr. Justice Harlan 
passed on exactly the matter here presented, and no other, 


* Judge Gresham, it seems, left the case where Mr. Justice Harlan 
had, and declined to review his decision in the premises. 
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so far as the law of the case is concerned. Then and there 
was entered the judgment of the circuit court in that district. 
But after that, and after trial and conviction, another appli- 
cation is made to the circuit judge of that circuit, with Jus- 
tice Harlan’s decision precisely on the same subject stand- 
ing unreversed, and not in fact brought up for review, and 
so of his opinion on the application for writ of error. Can 
this, in truth, then, be an appeal from the circuit court? 
It would seem not. Suppose Judge Gresham is reversed, 
Justice Harlan’s opinions are untouched and must stand, 
under our system of courts, as the judgment of the circuit 
court there. Are not these parties bound by Justice Har- 
lan’s decisions, or are they not the law of the case until 
set aside? What is there to take this proceeding out of 
the operation of the very familiar rule that a fact in con- 
troversy once decided by a competent tribunal can not be 
re-examined by another court of concurrent jurisdiction ? 
Indeed, it is held the same principle applies in habeas 
corpus cases as in others ( Webb v. Rocky-Hill, 21 Conn., 
474). Indeed Judge Gresham considered, when the mat- 
ter was before him, that it was adjudicated upon the 
opinions of Mr. Justice Harlan. 

It seems these applications were before these two offi- 
cials sitting as a court, and not as judges merely, and no 
question can arise as came up in Carper vy. Fitzgerald (121 
U.S. R., 87). . 

(2) Is the subject-matter in controversy reviewable here 
at all? The one and only question in hand is, is there 
alleged in the indictment a crime against the laws of the 
United States triable before the district court of Indiana 
(Ree., p. 3)? That is a question that court must decide, 
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and it can not be reviewed here in this manner. In the 
absence of an objection on constitutional grounds to the 
laws under which these proceedings were had, there would 
appear to be no question for this court to pass upon (ex 
parte Parks, 93 U.S. R., 18 et seq.; ex parte Crouch, 112 
U.S. R., 178, and cases cited on page 180). 

It would be a waste of time and labor to attempt here, 
with these several discussions by the judges below before 
the court, to make anything like a labored or extended 
argument, and it would be oppressive to the court. A 
succinct statement of the points involved with reference 
to authorities is all that is needed. 

The power of Congress to adopt State laws regulating 
elections, where Representatives in Congress are chosen, to 
the same extent as if enacted by Congress in so many 
words, is no longer an open question (Siebold’s Case, 100 
U.S. R., 371; Clarke’s Case, Ib., 399 ; Gale’s Case, 109 
1b., 66; Yarbrough’s Case, 110 1b., 651). 

That these State officers are amenable to State laws also 
is nothing to the purpose. “It may be but one act that 
is done, but two offenses are committed, for each of which 
the party is justly punishable.” Justice Grier in Moore 
vy. Illinois (14 How., 20), and this is well illustrated in the 
case of Fox v. Ohio (5 How., 432), Marigold’s Case (9 
Ib., 560), and more recently in United States v. Arjona 
(120 U.S. R., 487). No new or unusual thing for the Gen- 
eral Government to resort to State agencies, officers, and 
tribunals to enforce and carry out its purposes. See full 
review of this practice by Justice Field in United States 
v. Jones (109 U.S. R., 619 et seg.). No sensitiveness should 
be felt on this subject,since this court, through Justice 
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Clifford, in United States vy. Hall (98 U.S. R., 343), without 
dissent, held a guardian in a State, appointed by and under 
State laws and responsible to them through State tribunals, 
could be punished by act of Congress for misusing pension 
money of his ward, 

These election papers are in the nature of joint prop- 
erty of the State and the United States, and while the 
State can punish under her laws for all approaches or at- 
tempts on their safe-keeping and preservation, as affecting 
her rights, so can the United States to the same extent as 
affecting her rights. There can be in the very nature of 
things no difference in this respect. 

The statutes, Federal and State, upon which the indict- 
ment is based, are correctly copied in appellant’s brief 
(appendix, 1-8). The relation of the several Federal stat- 
utes (sections 5511, 5512, and 5515) is fully stated and 
explained in the opinions of Mr. Justice Harlan in the 
appendix hereto; and the Indiana statutes are also set 
out-and examined in these opinions. 

Section 5511 makes it unlawful for any person to in- 
terfere with any officer of election, etc., or aid, counsel, 
procure, or advise to do any act hereby made a crime, or 
omit, ete. (see 31 Feb. Rep., 796 ; same opinion in appen- 
dix hereto). “ Hereby ” means by the act, not the section 
(J6.). This is a part of a whole election law, a scheme to 
protect elections from fraud, and not a mere shield or de- 
fense for one particular pact of it; it is a unit, a whole, 
and can be interpreted only in this way. It leaves the 
election without protection or guard if read otherwise 
This is clearly deducible from the original statutes them- 
selves (16 Stat. L., 140-145, sections 19, 20). 
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Section 5512 also covers offense charged. (See same 
opinions.) 

Section 5515 defines duties of election officers and adopts <a 
State laws as regulating Congressional elections, and State 
officers are, to this extent, officers of the United States, 
and amenable to Federal laws. In addition to cases al- 
ready cited see United States v. Boder (16 Fed. Rep., 116) ; 
United States v. Jackson (25 Fed. Rep., 548); United States 
v. Baldridge (11 Fed. Rep., 552). 

The indictment (Rec., 4-9) charges conspiracy to aid, 
procure, etc., officers of election (Congressional) to “ omit, 
neglect, fail, and refuse to perform the duties imposed by 
law,” to wit, “safely to guard, keep, and preserve from 
harm and danger the papers, poll-lists, tally papers, and 
certificates of the judges of election so deposited with 
them,” and that certain acts were done to accomplish the 
object of the conspiracy. 

It is alleged that these papers contained the evidence of 
the election of a Representative in Congress (see ex parte 
Clarke, supra; U.S. v. Baldridge, 11 Fed. Rep., 552, and 
other cases above cited). 

This charge covers both sets of returns required by sec- 
tions 4712, 4713, 4714, 4715, 4716, and 4717, Revised 
Statutes of Indiana, 1881 (appendix to appellants’ brief). é 

The acts done iv accomplish the object of the conspiracy 
related to both sets of papers, as charged in the indict- 
ment, 

It was the duty of the inspector to safely guard, keep, 
and preserve from harm, and in his own possession, these 
returns (see section 4713 as to sealed bag in which papers 
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are to be put and kept; also section 4712 as to “ outside” 
papers ; see opinians in appendix). 

Section 4712 says, “ outside papers, so-called, shall be 
deposited with the inspector, ete.” “ Deposit.” “To lay 
away for safe-keeping; that which is placed in one’s hands 
for safe-keeping.” 

For distinction between neglect of duty and acts unau- 
thorized by law see 11 Fed. Rep., 552; 25 J6., 548 and 
cases cited ; 31 Jb., 795. 

Taking these statutes as a whole, prescribing one scheme 
to protect elections, it is not necessary to base indictment 
upon any one section. 

The question of “ crimes by implication ” is sufficiently 
discussed by the district judge in 32 Fed. Rep., supra, and 
he shows conclusively that there is nothing in that sug- 
gestion to affect this case. 

Nor is it necessary, as it seems to be claimed, that the 
statute should say expressly such and such acts are crimes 
or offenses, but the mere forbidding them and fixing a 
penalty for committing them make them crimes or of- 
fenses. Nearly all of the statutes of this day are of this 
tenor (see the statute in 98 U.S. R., supra). A similar 
point raised in Arjona’s Case, supra, was held of no avail. 

In appellants’ brief (p. 34) a supposed case is put, which, 
however, by no means exists here. But unquestionably 
in the case stated the party would be guilty because he 
had not kept the papers as the law said he should keep 
them. The law puts in no intention at all, but it says 
positively “ shall” or “ shall not ”—a positive command— 
and that is enough. “ The courts can not supply qualifi- 
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cations which the legislature has failed to express ” (U.S. 
v. Fox, 95 U.S. R., 670-673). 

The question of intention might figure in estimating 
the amount of punishment to be affixed, that is all. As if 
an action for damages were instituted by sume person in- 
jured by the acts alleged, the intention would be consid- 
ered in estimating the damages and it might turn out to 
be a case of nominal damage. Under section 713, Re- 
vised Statutes, no judge of the United States can practice 
law; it is positively prohibited. Suppose Judge A should, 
nevertheless, undertake to practice ; could he be heard to 
say, “I did not do it for mere gain, but for harmless 
amusement?” No, because theskind of harmless amuse- 
ment, as that of not keeping election papers in their 
proper place, although not blurred or touched, is denied 
and abolished. 

The court will not fail to remember that it is now en- 
gaged in considering laws of the United States, although 
laws of Indiana adopted by Congress for convenience, in 
reference toelections affecting Rpresentatives in the United 
States Congress, and it must put its own construction on 
them with a view to the end and object of those laws. 
This is a convenient method and less expensive than to 
have separate machinery in these elections, and they must 
be correctly and wisely enforced for the security of Federal 
elections, or Congress must of necessity resort to a plan of 
its own, independent and outside of State laws. And here 
it is a simple question of cutting off all approach to these 
papers until they have finally performed their office. And 


the only inquiry is: Did Congress intend to prevent all 


chances of access to them ? 
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It is true, criminal laws are construed strictly, but crim- 
inal laws are not, nor are any other laws, construed to de- 
feat their purposes. And if the purpose, to prevent all 
possible means of getting at these papers until their work 
was done, does not exist in these laws, or existing in them, 
is defeated, then this whole scheme of protection to elec- 
tions is valueless, utterly. 

E. B. SELLERS, 
District Attorney of Indiana, 
A. H. GARLAND, 
Attorney-General, for the United States. 


APPENDIX. 


JUDGE HARLAN'S DECISION. 


This case is before me under an act of Congress ap- 
proved March 3, 1879, entitled “An act to give the cir- 
cuit court of the United States appellate jurisdiction in 
certain criminal cases.” The first section provides that 
the circuit court for each judicial district shall have 
jurisdiction of writs of errors in all criminal cases tried 
before the district court where the sentence is imprison- 
ment or fine and imprisonment, and where, if fine only, 
the fine shall exceed the sum of $300; and in such cases 
a respondent feeling himself aggrieved by the decision of 
the district court may except to the opinion of the court 
and tender his bill of exceptions, which shall be settled 
and allowed according to the truth, and signed by the 
judge as a part of the record of the case. The second 
section of the statute provides that within one year next 
after the end of the term at which such sentence shall be 
pronounced, and not after, the respondent may petition 
for a writ of error from a judgment of the district court 
in the cases just named, which petition shall be presented 
to the circuit court or circuit justice in term or in 
vacation, and on consideration of the importance and 
difficulty of the questions presented in the record may 
allow such writ of error, and may order that such writ 
shall operate as a stay of proceedings under the sentence, 
but the allowance of such writ shall not so operate with- 
out such order. 

The case now before me is an application for a writ of 
error to bring up to the circuit court the judgment of th 
(12) 
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district court in the case of the United States against 
Simeon Coy and another, in which the judgment of the 
court was of the character described in the first section of 
the act. That application was presented to me at the city 
of Washington, and upon reading the act I came to the 
conclusion that I pad sul properly pass upon the appli- 
cation for the writ of error unless the record of the trial 
was presented. At that time the applicants had not had 
sufficient time in which to prepare the bill of exceptions 
or to obtain a transcript of the record. I therefore post- 
poned the hearing of the application until the 24th of this 
month, in order that they might obtain the record, notify- 
ing counsel at the time that | would, upon the hearing of 
that application, consider the merits of the question which 
the bills of exception might raise. I did this partly be- 
cause the case could not otherwise have been heard until 
the next term of court, during which it was highly prob- 
able I could not be in attendance ; and therefore, in passing 
upon the application for the writ of error, I have consid- 
ered the questions raised by counsel just as fully as I 
should have considered them had the writ of error been 
allowed, and the questions formally raised in the circuit 
court at its regular term. 

The first question naturally presented in the considera- 
tion of the application in the case is the motion made quite 
early in the trial in the district court to quash the indict. 
ment. That motion necessarily raised questions involving 
the jurisdiction of the district court of the United States 
to proceed in sucha case. The district courts of the United 
States have, by the statutes regulating their powers, “ ju- 
risdiction of all crimes and offenses cognizable under the 
authority of the United States committed within their re- 
spective districts,” and therefore the question first pre- 
sented is whether or not the offense charged in this indict- 
ment is an offense against the United States. [Justice 
Harlan here read from the indictment.] Now I have 
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read enough of that indictment to indicate the charge. 
Section 5440 of the Revised Statutes provides : 

“If two or more persons conspire either to commit any 
offense against the United States, * * * and one or 
more of such parties do any act to effect the object of the 
conspiracy, all the parties to such conspiracy shall be lia- 
ble to a penalty of not more than $10,000, and to impris- 
onment not more than three years.” 

This indictment is framed under that section and charges 
a conspiracy to commit an offense against the United 
States. So that the first question is whether or not this 
offense charged in the indictment is an offense against the 
United States. That involves an examination of certain 
sections of the Revised Statutes, section 5511 being the 
first one: | 

“If at any election for Representative or Delegate in 
Congress any person knowingly personates and votes, or 
attempts to vote, in the name of any other person, whether 
living, dead, or fictitious, or votes more than once at the 
same election for any candidate for the same office, or 
votes at a place where he may not be lawfully entitled to 
vote.” 

There follows immediately the deseription of several 
other offenses of like character, until we reach in the sec- 
tion these words : 

“Or by any such means, or other unlawful means, in- 
duces any officer of an election, or officer whose duty it 
is to ascertain, announce, or declare the result of any such 
election, or give or make any certificate, document, or evi- 
dence in relation thereto, to violate or refuse to comply 
with his duty or any law regulating the same, or know- 
ingly receives the vote of any person not entitled to vote, 
or refuses to receive the vote of any person entitled to 

vote, or aids, counsels, procures, or advises any such voter, 
person, or officer to do any act hereby made a crime, or 
omit to do any duty, the omission of which is hereby made 
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a crime, or attempt to do so, he shall be punished by a 
fine, ete.” | 

This section and the succeeding section, section 5515, 
with other sections in this chapter of the Revised Statutes, 
are brought forward from an act of Congress passed in 
1870, entitled “An act to enforce the right of citizens of 
the United States to vote in the several States of this 
Union, and for other purposes.” There is no substantial 
difference between section 5511, which I have read, and 
the corresponding section in the act of 1870. Upon an- 
alyzing that section 5511 it will be found that there is 
embodied in it some eight or ten different distinct offenses. 
It is beyond dispute, as it seems to me, that that section, 
in the words that I have just read, wherein it declares 
that, if any person, by any unlawful means, induces any 
officer of election, or officer whose duty it is to ascertain, 
announce, or declare the result of any such election, or 
give or make any certificate, document, or evidence in re- 
lation thereto, to violate or refuse to comply with his duty, 
or any law regulating the same—these words standing by 
themselves in the statute, and disconnected from anything 
else in that section, define an offense against the United 
States, if that offense, as charged, has any reference to 
an election for Representative or Delegate in Congress. 
Lower down in the section are these words: 

“If any person shall aid, counsel, procure, or advise 
any such voter, person, or officer to do any act hereby 
made a crime, or omit to do any duty, the omission of 
which is hereby made a crime, he shall be punished by 
a fine, ete.” 

The argument was made with great earnestness and 
force before me to the effect that the-word “hereby” is to 
be limited to section 5511; and that as there can not be 
found in that section any duty prescribed, the omission of 
which is by that section made a crime, the conclusion, it 
was contended, inevitably followed that that section made 
no provision for punishing the crime which is here charged. 
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I recall very well—though I did not deem it necessary 
at that time to discuss the question in the opinion which 
I delivered last summer in the habeas corpus case of Coy— 
I recall very well that I considered that question at that 
time, and reached the conclusion that “ hereby ” in that 
section referred to the whole of that chapter; and hence 
it was that in the opinion which I delivered on that occa- 
sion I referred to section 5515, which says that “ every 
officer of an election at which a Representative or Dele- 
gate in Congress is voted for, whether such officer of elec- 
tion be appointed or created by or under any law or au- 
thority of the United States, or by or under any State, 
Territorial, district, or municipal law or authority, who 
neglects or refuses to perform any duty in regard to such 
election required of him by any law of the United States, 
or of say teste or Territory thereof; or who violates any 
duty so imposed,” shall be punished as prescribed in sec- 
tion 5511; and in the habeas corpus case of Coy I said, 
in substance, that there was a section which did prescribe 
a duty to the United States upon the part of officers of 
the election, the failure to do which was made a crime, 
and that, connecting 5511 with 5515,a clear case was 
made out of an offense against the United States by any 
person who, by any unlawful means, induced an officer of 
election to omit to perform any duty in reference to that 
election. It was not necessary for me at that time to go 
further and determine whether or not section 5511 was 
not sufficient, in and by itself, to sustain a prosecution of 
this sort, if there was no other objection to the prosecu- 
tion than that to be derived from the face of the act, but 
the question has been made in such a distinct form in the 
present argument that I have felt obliged to review that 
question and to pass upon it. 

I am of opinion, I repeat, that the word “ hereby,” in 
that section, embraces the whole of that chapter. We 
can not otherwise construe it upon any fair view of 
what was the object of Congress in passing the act of 
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1870, from which these sections are taken. For in- 
stance, as an illustration, in section 11 of that act there 
is a penalty for knowingly and willfully obstructing the 
execution of process, wherein you will find the words 
“ when so arrested pursuant to the authority herein given 
and declared.” If the argument which has been made 
upon this hearing be sound, I should be bound by a 
prosecution under that act to construe the word “ herein ”’ 
as referring only to section 11 of that act. What Con- 
gress meant by this act was to enforce the rights of citi- 
zeus of the United States to vote in the several States of 
this Union. It intended to throw around the election for 
Representative in the Congress of the United States the 
whole power of the United States. It did not intend to 
exercise all the power it had and take complete charge of 
the election for Representatives in Congress. it intended 
to leave, just where it had been left since the foundation 
of the Government, in the hands of the States to pre- 
scribe the mode in which those elections were conducted, 
but it did intend that when the law of the State imposed 
any duty upon an officer at any election for Representa- 
tive or Delegate in Congress, that that duty should be dis- 
charged by that officer, and that his failure to discharge 
such duty should be an offense against the United States ; 
and it intended to say to every human being in this 
country, “Ifyou, by any unlawful means, induce an of- 
ficer of election to violate any duty imposed upon him by 
any law regulating that election for Representative or 
Delegate in Congress ; if you by any unlawful means or 
in any way aid, counsel, procure, or advise that officer to 
omit to do any duty imposed upon him by law, you shall 
be liable to a. punishment.” ‘The words “or omit to do 
any duty, the omission of which is hereby made a crime,” 
apply not only to officers of election, for when you ex- 
amine the law from which they were taken, there were 
duties prescribed there for registers of election, the regis- 
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tration of voters; duties were prescribed for marshals of 
the United States ; duties were prescribed for district at- 
torneys; and after declaring it to be an offense against the 
United States for any one by unlawful means to induce 
an officer of election to violate or refuse to comply with 
his duty under any law regulating the election, Congress 
adds, out of abundant caution, “or aids, cotinsels, pro- 
cures, or advises any such voter, person, or officer-to do 
any act hereby made a crime,” ete. 

Counsel in the consideration of this question pressed 
upon me with great force and earnestness what they called 
a fundamental rule of construction ; that is, that the penal 
laws are to be considered strictly, and that therefore I 
departed from that rule, recognized in both the Federal 
and State courts, when I gave this broad construction to 
the word “hereby” in section 5511. They announced that 
they were willing to risk this case so far as that rule was 
concerned upon the language of Chief-Justice Marshall in 
Wiltberger, 5th Wheaton. That case is not unfamiliar to 
me. I had occasion to refer to it on the former hearing. 
And it seems to me that counsel did not quote the whole of 
that opinion when they say Chief-Justice Marshall, of the 
Supreme Court of the United States, says that penal laws 
are to be construed strictly. That is not all. Chief-Justice 
Marshall said: “ That though penal laws are to be con- 
strued strictly, they are not to be construed so strictly as 
to defeat the obvious intention of the legislature. The 
maxim is not to be so applied as to narrow the words of 
the statute to the exclusion of cases which those words, in 
their ordinary acceptation or in that sense in which the 
legislature has obviously used them, would comprehend.” 
So, in the case of The United States rs. Meyers, one of the 
cases referred to in argument, Chief-Justice Taney used 
substantially the same language, expressing the same idea 
in expounding a penal statute. He said: “ The court cer- 
tainly will not extend it beyond the plain meaning of its 
words, for it has been long and well settled that such 
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statutes must be construed strictly ; yet the plain inten- 
tion of the legislature ought not to be defeated by a forced 
and overstrict construction.” 

In short, the rule substantially is that a court is not to 
resort to devices or tricks of words in order to convict a 
man of crime whose offense was not within the minds of 
the legislature; nor is it to resort to tricks or devices to 
defeat the manifest will of the legislative power. The 
court must act upon the principles of common sense ; that 
is the meaning of the rule. And so guided, looking at 
that section 5511, it seems to me that [ would be trifling 
with the will of Congress, which has power in this matter, 
if I were to consider that statute with the strictness in- 
sisted upon in the argument by counsel for the prisoners. 
It has been said further, as against this conclusion, that if 
that construction be proper there was no necessity for sec- 
tion 5515, nor was there any necessity for the section 5511, 
and therefore we put Congress in the position of making 
provision for the same class of cases twice over in the 
statute. I know of no decision ef any court in this 
country which would authorize me to defeat the will of 
that act of Congress because Congress had in the same act 
made double provision for the same offense. If because 
of the carelessness of the man who drew the act, or from 
haste in the proceedings of Congress, it so turned out that 
the same crime is defined in two different sections of the 
same statutes or act with the same punishment to be fixed, 
we are not for that reason to depart from ordinary rules 
of construction nor to defeat the will of Congress. 

I am of the opinion also, though I need not stop to 
discuss the question fully, that this case, as charged in the 
indictment, is covered by the last clause of section 5512. 
Without going fully over that ground, which is entirely 
familiar to counsel, and perhaps may not be very material 
in view of what I have said, I will simply call their at- 
tention again to the fact that seetion 20 of the act of 1870 
—and that is section 5512 of the Revised Statutes—origi- 


2) 


nally referred to the registration of voters simply; but at 
the same session of Congress, or the succeeding session 
and in the same volume, we find an act of Congress which 
amends that original section and puts it substantially in 
the form in which section 5512 now is. Section 5512, as 
it originally stood as section 20 of the act of 1870, had 
no reference whatever to elections, yet by the amendment 
of 1871 Congress does introduce the element of elections: 
and the closing part of the section is in these words : 
“Or if any such officer, or other person who has any 
duties to perform in relation to such registration or elec- 
tion, in ascertaining, announcing, or declaring the result 
thereof, or in giving or making any certificate, aocument, 
or evidence in relation thereto, knowingly neglects or re- 
fuses to perform any duty required by law, or violates any 
duty imposed by law, or does any act unauthorized by law 
relating to or affecting such registration or election or the 
result thereof, or any certificate, document, or evidence in 
relation thereto, or if any person aids, counsels, procures, 
Or advises any such voter, person, or otheer to do any act 


hereby made a crime, or to omit any act the omission of 


which is hereby made a crime, every such person shall be 
punishable as prescribed in the preceding section.” 

So that, if I am wrong in construing the word “ hereby” 
in section 5511 as embracing the whole of that chapter, 
and if the strict construction of that word, insisted on by 
counsel for the prisoners, is the true one, I do not see any 


solid ground upon which they can escape the language of 


section 5512. Because that section does make it a crime, 
in terms, for an officer of an election for Representative 
or Delegate in Congress to omit to perform any duty re- 
quired of him by law, or to violate any duty imposed upon 
him by law, or to do any act unauthorized by law in re- 
lation to such elections, and follows it with the declara- 
tion that any person who does counsel, procure, or advise 
any such officer to do any act. thereby made a crime is 
liable to this punishment. Therefore, in any view of the 
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ease, whether upon the single ground upon which it was 
placed in the opinion which I delivered in Coy’s case, or 
upon the additional ground now stated, there is an offense 
described in this indictment against the United States. 

This brings us to inquire in respect to the law of the 
State of Indiana. Each one of these sections, when it 
uses the phrase, “ Duty under any law regulating the elec- 
tion,” refers, of course, to a duty preseribed by the law of 
the State in which the election is held. And, whether 
construing the one section or the other, we are entitled to 
and must look at the statutes of the State of Indiana. 
The United States says, in substance, whatever is vour 
duty as prescribed by the law of the State of Indiana, 
with reference to an election of a Representative in Con- 
gress, we make that your duty to us, and a violation of 
that duty is an offense against the United States. ‘Was 
there any duty upon these inspectors, in reference te these 
papers, imposed by statute? If there was not, then there 
would be an end to this ease. On the question of juris- 
diction, the court would be bound to say, on the face of 
this indictment, an offense is deseribed which is not an 
offense against the United States. Section 4712 of the 
present revision of the statutes of Indiana says: 

“When the votes shall be counted the board of judges 
shall make out a certificate, under their hands, stating the 
number of votes each person has received, and designating 
the office, which number shall be written in words, and 
such certificate, together with one of the lists of voters 
and one of the tally-papers, shall be deposited with the 
inspector, or with one of the judges selected by the board 
of judges,” 

We have, then, the plain declaration in this statute of 
Indiana that this certificate, together with one of the lists 
of voters and one of the tally-papers, shall be deposited 
with the inspector, or with one of the judges selected by 
the board of judges. What, then, becomes of the other 
papers? The next section, in substance, requires that 
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they be sealed up in a strong paper bag, and as soon as 
possible, on or before the next Thursday, be delivered into 
the custody of the county clerk, strict care being taken at 
every step to preserve them against being tampered with. 

Now what are the board of inspectors to do when they 
meet? “The inspector of each township or precinet, or 
the judge of election, to whom the certificate, poll-book, 
and tally-papers shall have been delivered, as provided 
for in this act, shall constitute a board of canvassers, who 
shall canvass and estimate the certificates, poll-lists, and 
tally-papers returned by each member of said board, for 
which purpose they shall assemble at the court-house on 
Thursday next succeeding such election,” between certain 
hours. We have then the clear statutory declaration, that 
when the votes are counted and the certificate is made out, 


that that certificate, with one of the poll-lists and one of 


the tally-papers, shall be deposited with the inspector, 
We further find, from the last section that I have read, 
that when the inspectors meet, the inspectors of each 
township, precinct, or the judges of election to whom the 
certificate, poll-book, and tally-papers shall have been de- 


livered, as provided in this act, shall constitute a board of 


canvassers. This law is not to be frittered away, to use 
the language of Chief-Justice Marshall, by an overstrict 
construction. When we look at the extreme care which 
is taken by this act—and it is one of the best of which I 
have any knowledge, and if honestly performed it will 
always guard the ballot-box against fraund—when we look 
at the extreme care taken to guard these certificates, and 
poll-lists, and tally-papers, and ballots, the Jatter being 
put in a sealed bag, [ am prepared to repeat what I said 
on the former hearing, that, as plain as words can do so, 
when the legislature directed that those papers, which are 
called the outside papers, shall be deposited with the in- 
spector, and that the board of canvassers shall make that 
canvass upon the papers which shall be delivered by these 
inspectors to the board of canvassers, it imposes as plain a 
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duty, it seems to me, as if [ were to say that two and two 
make four. It would be difficult to make it plainer. And 
for me, sitting for the purpose simply of interpreting the 
law, if I were to hold that an inspector of an election was 
under no duty as the depository of those papers te hold 
them and guard them with the same diligence that any 
man should guard a thing that was deposited with him, 
the diligence to be measured and determined in each case 
by the value of the thing deposited with him—if I were 
to hold that that inspector could leave these papers care- 
lessly at this house, or that house, or the other house, or 
with Dick, Tom, and Harry, between the hours when he 
received them and the time when the board of eanvassers 
was to meet, it seems to me that I would be trifling with 
plain, simple words, almost too plain to need construction. 
Therefore, | am bound to hold, as I held last summer in 
the Coy case, that these statutes do impose upon these of- 
ficers the duty of safely guarding those papers while in 
their Lands. 

In this connection, although it is a little out of order— 
out of the order in which the objections are made—I will 
refer to those sections of the statute which relate to the 
sealed bags. The district judge, on the trial of this case, 
told the jury as matter of law that the inspectors, when 
they met and organized as the board of canvassers, had 
the right to send to the clerk and get the sealed bags if it 
became necessary in order to ascertain the result of the 
election, and in so ruling it is argued by counsel that the 
district judge went counter to what I said in the opinion 
in Coy’s case. In this counsel are mistaken. I had no 
occasion, under that indictment or in that ease, to pass 
upon that question, nor did I pass upon it. Surely I did 
not intend to pass upon it. Referring to the papers de- 
posited with inspectors I did use this language: I said 
these were important papers because upon examination of 
the statutes and the decisions of the Indiana supreme court 
it will be found that, although in contested election cases 
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the ballots, lists'of voters, and tally-papers sealed up and 
delivered to the county clerk are primary and conclusive 
evidence of the result of the election, the papers deposited 
with the inspector constituted the basis upon which rests 


the official declaration in the first instance of the result of 


the election in the State. I was in that ‘connection em- 
phasizing what the legislature had made the duty of the 
inspector by showing what, under the decisions in this State, 
was the importance belonging to those papers; that these 
outside papers, as they are called, are the papers which in 
the first instance is the basis of the official declaration of 
the result of the elections. So the supreme court held in 
59th Indiana; so doubtless they would hold now in a 
similar case; and that the papers in a sealed bag were 
primary and conclusive evidence of the result of the elee- 
tion, and so they might become. But I made no declara- 
tion in that case as to the authority of the inspectors to 
send for the sealed bags while they were making the can- 
vass. Upon an examination of that question I am of 
opinion that the district judge did not misconstrue the 
law upon that point, and that his interpretation of the law 
was correct. Itseems to me it is made almost self-evident, 
when you come to review the history of those statutes, 
which I have done upon this hearing. In looking at the 
revision of 1876 upon the subject of elections it will be 
found that when the case in 59th Indiana and the case 
in 61st Indiana were decided there was no sueh language 
in the election law as was placed there in 1881. There 
was nothing in the law prior to 1881 that indicated that 
the inspector might, under any circumstances, send for 
the sealed bag and open it for any purpose. But in 1881 
that law was altered so as to require that the second set 
of papers be put in sealed bags, as already stated, and de- 
posited with the clerk instead of being kept in the ballot- 
boxes by the inspectors as before had been required; and 
these words were added, which I now read: 

“The clerk shall securely keep said envelope so sealed, 
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with the ballots and papers therein in the same condition 
as it was received by him from the inspector, in his office 
(unless opened by said inspector, in the presence of the 
board of canvassers, as herein provided), for the period 
of six months,” 

Just below that is a provision made for the board of 
canvassers as to what they shall do. 

Now why did the legislature in 1881 add the words 
in reference to the sealed bags, ‘‘ unless opened by said 
inspector in the presence of the board of canvassers as 
herein provided,” unless the legislature intended to rec- 
ognize that there might be a state of case in which unless 
that power was intrusted to inspectors the will of the peo- 
ple as expressed at the polls m'ght be defeated, and a 
party driven to a long and tedious contest in order to ob- 
tain his right—and there is no better illustration than is 
afforded in this case. I do not say this case, only as it 
is developed in this large record and what there appears— 
and I did not understand upon the argument that the fact 
was contested by anybody that some of these papers, the 
outside papers, were in fact altered by somebody, and al- 
tered after they were made out. When these papers came 
before the board of canvassers it was plainly to be seen 
that somebody had tampered with them since they were 
made. The legislature no doubt put that provision in 
the act of 1881, and keeps it there now, because it did not 
intend to impose upon the board of canvassers the neces- 
sity of making a certificate of the result of an election 
based upon papers which they saw upon their face were 
forged or mutilated. They intended to give inspectors 
the power in that state of case or any proper case, in order 
to ascertain the real will of the people as expressed at the 
polls, to send to the clerk. And in so sending no harm 
could come to anybody. There is the clerk, the custodian 
of the sealed bag. There are a large number of inspectors 
constituting the board of canvassers, representatives of 
both political parties, and no harm can come to anybody 
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if that sealed bag is opened in the presence of these repre- 
sentatives of all political parties and the clerk and officer 
who is the custodian of them ; and that was the only place 
in which they could be opened except in a contested elec- 
tion ; they could then be brought into court. Now, by 
section 4720— 

“No tally-paper, poll-book, or certificate returned from 
any election by the board of judges thereof shall be re- 
jected for want of form nor for lack of being strictly in 
accordance with the directions herein contained, if the 
same can be satisfactorily understood.” 

And this was added in 1881 : 

“And such board of canvassers shall in no ease reject 
the returns from any precinct if the same be certified by 
the board of election of that precinct as required by law, 
and presented to them by the inspector or one of the 
judges of the board.” 

It is idle to say that the board of canvassers having a 
certificate before them and being perfectly satisfied, upon 
the face of it or otherwise, that that certificate has been 
tampered with by somebody, it is idle to say that they are 
bound to take that certificate as the certificate required by 
law. It is not the certificate required by law ; but it is 
one not required by law, as it has been changed by some- 
body. The power belongs to the board of canvassers to 
send for the sealed bag to see exactly what the truth is, 
and find out what the ballots establish, what the people 
have said at the polls, and give effect to that result. 

A good deal more might be said upon that subject, but 
there must be an end sometime or other, and I leave that 
question ard that part of the case with the declaration 
that in my judgment there is upon the face of this in- 
dictment an offense against the United States ; that it is 
aptly defined in the indictment; that as defined it is an 
offense against the United States which it was in the 
power of Congress to declare, and that it is an immaterial 
circumstance on the face of this indictment what was the 
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nature of the alteration made. A good deal was said in 
argument as to the singularity of the state of case that a 
court of the United States was asked to sit in judgment 
upon the alteration of an election paper which confessedly 
had no relation to a member of Congress. It seems to 
me sufficient effect is not given to the fact that it would 
be very inconvenient for the people of any State if Con- 
gress were to take complete control of the election for 
Congress, and have it at a different time and at a different 
place from the election held for officers of the State. We 
have a great many elections now, probably more than we 
ought to have. At any rate Congress leaves the election 
for Congressmen to take place at the same time that other 
elections of State and local officers take place. Congress 
leaves it to the State to provide the mode of conducting 
that election. Do it under your officers. Make such 
regulations as you choose. All that we mean to do is to 
guard an election for Representative or Delegate to Con- 
gress, and, as in the case that may occur under the elec- 
tion laws of Indiana, the papers that may be made out 
contain evidence in reference to an election for member 
of Congress, as well as for local officers, these papers be- 
come the joint property of the United States and of the 
State. The provisions for the punishment of these crimes 
that may be committed in reference to the election of a 
Representative in Congress would amount to very little 
if a party could break this sealed bag, for instance, which 
contains the ballots for members of Congress, and thereby 
acquire an opportunity to destroy the ballots for Congress- 
men, and then when put upon his trial for breaking this 
seal in which these two governments have joint interests 
he could be heard to say, “ I did not intend to affect the 
election of Congressman ; the purpose was to do harm to 
the people in reference to the local election.” But I dis- 
cussed that matter fully in the other case and I will not 
go further upon it. 

I now come to the grounds for new trial in this case. 
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First, let me say, the power of the court to pass upon 
questions, when sitting in error, is not as broad as counsel 
have assumed it to be. The circuit court, in cases of this 
sort, is sitting in error to pass upon matters of law, not 
to do what the judge below might have done, it, upon the 
whole view of the case, he thought that these men ought 
not to have been convicted; he had the power to set 
aside the verdict and order a new trial. That power 
does not belong to a circuit court when sitting as a court 
of error to review the action below. Its function is limited 
to the consideration of questions of law. But I am not 
disposed, as there is no appeal from the conclusions that 
[ reach in this case, no writ of error to the Supreme Court 
of the United States, to be very technical, and have come 
to the conclusion that I would consider these questions in 
the form they are raised. What are the grounds for a 
new trial ? 

The first three grounds may be considered together, and 
what do they amount to? They amount tothis: That the 
judge should supervise the action of the jury. The ver- 
dict can not be said, in this case, to be unsupported by 
sufficient evidence. There was evidence to go to the jury, 
there was a good deal of evidence to go to the jury—per- 
haps a good deal went to the jury, out of the liberality of 
the counsel on either side, that might technically have 
been excluded—a good deal, however, of an immaterial 
character that does not affect the substance of the verdict. 
I will not take the time of the bar, that are perfectly 
familiar with this case, in going over this evidence from 
beginning to end. As to these three grounds assigned 
for a new trial, I will only say that the verdict is, in my 
judgment, supported by the evidence ; I will not say how 
strongly, I do not care to do that; but I do mean to say 
that so far as the evidence is concerned, it was a case 
whieh the judge ought to have submitted to the jury, and 
the jury having found the verdict which they did, a judge 
would be interfering with the functions of a jury if he 
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were to set aside the verdict upon any view that he might 
take of the evidence. 

The fourth ground is because of error of law oceurring 
at the trial in this, to wit: In the giving by the court to 
the jury of its own motion the general instructions given; 
to the giving of which instructions, and each part thereof, 
the defendants and each of them at the time excepted. I 
do not know but that | am departing from the settled 
rules of practice in the Federal courts, if I were to con- 
sider the exceptions to the charge of a court as worth any- 
thing. His honor the district judge delivered a long, 
full charge. I judge from the print it must have taken 
two hours to deliver it, and when it is concluded this is 
the exception : 

“To which ruling and action of the court in giving to 
the said ,jury said charge and instructions, and to the 
giving each and singular, every part, parcel, and p_vpo- 
sition, in said charge and instructions contained, the said 
defendants, the said Coy and the said Bernhamer, each 
and severally, at the time excepted.” 

And that is the whole of this exception. In other words, 
an exception that means no more in point of law nnder 
the established rules of practice than if the defendant had 
said, “I except to the charge of the court” ; but that is 
no exception for the court of error to consider. The judge 
of the trial court has a right to have a specific exception. 
If he has committed an error in anything that he has said 
to the jury, he is entitled to have his attention pointedly 
drawn to the very exception, so that he may then and 
there correct it. And our reports are full of cases without 
number to the effect that a charge in the cireuit court to 
which no other exception is made than a general one, that 
the party excepts to the charge, will not be examined by 
a court of error. But taking the exception to be a good 
one, for the reason that I have just stated, that there is no 
writ of error from any conclusion that 1 may have reached 
here, is there anything in the charge that is objectionable ? 
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I have read it and re-read it carefully. Counsel said with 
much earnestness that thsi animus of thee harge was wrong. 
He referred to various parts of the charge in which the 
judge expressed his opinions on the facts. That criticism 
is a very natural one, a very natural one for me to hear, 
because in the State in which I practiced before I went 
upon the bench, and probably in most of the Southern 
and Western States, the judge is not allowed to open his 
mouth to the jury in criminal cases except in writing. He 
can not charge the jury on the facts. He can not aid the 
jury by adiscussion of the facts. But that never has been 
the rule in the courts of the United States. In the case 
to which I called the attention of counsel onthe hearing, 
a very recent case, followed by two cases since, which I 
do not happen to have just at this time, this was the lan- 
guage used : 

“In the courts of the United States, as in those of Eng- 
land, from which our practice was derived, the judge, in 
submitting a case to the jury, may, at his discretion, when- 
ever he thinks it necessary to assist them in arriving at a 
just conclusion, comment upon the evidence, call their at- 
tention to parts of it which he thinks important, and ex- 
press his opinion upon the facts ; and the expression of 
such an_ opinion, when no rule of law is incorrectly stated, 
and all matters of fact are ultimately submitted to the de- 
termination of the jury, can not be reviewed on writ of 
error.” 

In other words, the rule, as the courts of the United 
States have maintained ever since the organization of our 
Government, is that the judge may call the attention of 
the jury to the facts, and may indicate his opinion upon 
the facts, provided he leaves to the jury the determina- 
tion of the facts, and provided he distinctly telis them that 
the responsibility is upon them for what conclusion the 
facts may justify. I have yone carefully over this charge 
from beginning to end, and I am bound to say that the 
district judge has taken extraordinary pains to tell the 
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jury, I think, in every single instance in this charge where 

he would express or intimate the view he took of the 

facts, that they must decide what the facts were upon the 
int. One or two parts of the charge of that character 
will refer to: 

“ Now, then, it is upon that charge that you are called 
to investigate the evidence and determine whether these 
defendants are guilty or not guilty. These defendants, 
as in the case of every one arraigned for criminal offense, 
are presumed to be innocent until they are proven guilty. 
That presumption goes with them until it is overcome and 
blotted out by the evidence, and you are not permitted to 
find them guilty—it is not permitted in any case to find 
one accused of crime guilty—until the evidence establishes 
his guilt beyond a reasonable doubt. 

“The jury will look into all these questions and deter- 
mine whether the man’s character is entitled to weight in 
making up their minds about the fact ultimately to be 
determined of guilt or innocence. 

“ T do not understand the evidence, although, of course, 
I leave that as a question of fact for you. 

“Tt is the duty of such board in such case to reach an 
honest result, and to use the means before it to accomplish 
that end.” 

And in that connection he distinctly says to the jury: 

“ Whether Mr. Bernhamer, upon that occasion, was 
acting in good faith, whether, in the rulings that he gave, 
he was acting under a mere pretense, or was giving his 
honest judgment of parliamentary or statutory law, it is 
for the jury to say. 

“T shall now proceed, gentlemen, to say some things 
about the evidence in this case, but remind you of what I 
said before, that what I say is not binding upon your con- 
sciences except so far as it commends itself to your judg- 
ment. You are ultimately the judges of all questions of 
fact, the credibility of witnesses, and the inferences to be 
drawn from the testimony, and anything that the court 
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says is only for the purpose of aiding you in considering 
the testimony, leaving the ultimate responsibility with 
you.” 

After he had repeated statemenjs of that character over 
and over again in the charge, he concludes : 

“Gentlemen: I think I will pass no further review 
upon the testimony of this case. I have gone through 
this more for the purpose of showing you how to take 
hold of these questions. I have indicated my own views, 
but they are notto be binding upon you at all, unless they 
conform to your reason and judgment when you have sur- 
veyed the whole field.” 

Nothing could be more explicit than this. The trial 
judge seems to have been scrupulously careful from the be- 
ginning to the end of that charge. While doing as he had 
the right to do, according to the practice prevailing in the 
courts of the United States, and which many think the best 
practice, to express his opinion, if he does, about the weight 
of evidence upon a single point, in every single instance 
he cautions the jury, “ You are not to be influenced by this ; 
the responsibility is upon you to determine the facts; I 
have a right to determine the law and you the facts, and 
I put the responsibility upon you under your oaths and 
according to your consciences to say what the facts art.” 

It was said in the argument, and it is stated, as the fifth 
error or cause for new trial, in effect that the court erred 
in admitting evidesice of changes and erasures upon tally- 
sheets before proot had been made of the alleged con- 
spiracy. 

I cannot understand why that evidence was net com- 
petent. If the objection be that it was offered at the 
wrong time, and that there should have been fuller evi- 
dence before it was offered of the fact of a conspiracy, 
that is not a very material circumstance, at least not a 
vital one. It is a matter of discretion with the court as 
to the order of proof. It would be-a very serious affair, 
indeed, in the administration of justice, if the court of 
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error were to attempt to interfere with the discretion of 
the trial judge, who sees the jury and the parties and the 
witnesses, and has before him a picture of the case from 
the beginning to the end. It would be a very serious 
matter to interfere with him in his discretion as to the 
order in which proof should be offered. But apart from 
the question of order, it seems to me that that evidence 
was clearly competent ; competent in matter, and certainly 
competent for the purpose of proving, in addition to the 
conspiracy, that acts had been performed and done in the 
execution of the conspiracy. 

[ pass those now to other grounds. The sixth, seventh, 
and eighth grounds may be considered together. 

All these three grounds of error relate to the same point. 
In substance it is this: That Messick received this tele- 
gram before the jury returned the verdict: “ Your mother 
is dead. Come as soon as you van.” And he was per- 
mitted by the court to send this answer to his friend: “ I 
will try to get there on No. 3 to-night. Send word to 
my folks.” 

There are affidavits here offered for the purpose of show- 
ing that state of case in Mr. Messick’s domestic affairs was 
used for the purpose of bringing about a verdict of guilty 
when one would not otherwise have been obtained. We 
have the affidavits of John J. Cooper, who states a con- 
versation he had with Carbonier and Peters the day after 
the verdict, the affidavit of Riley upon the same point, 
the affidavit of Mr. Buskirk as to a conversation with Car- 
bonier, the affidavit of Mr. Johnson as to the same, the 
affidavit of Mr. Miner as to a conversation with Peters, 
the affidavit of Cooper as to a conversation with Carbon- 
ier, and the affidavit of Stokes as to a conversation with 
Messick. All of these affidavits, other than Mr. Stokes’s, 
purport to state what these witnesses heard two of the 
jurymen say on the day succeeding the trial, which state- 
ments of those two jurymen, if they made them, were not 
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under oath. It seems to me extraordinary, indeed, if a 
verdict in a criminal court is to be set aside by aflidavits 
of people as to what A, B, C, and D, who were on the 
jury, may have said to somebody else in their presence, 
and when they were not under oath. I think that I may 
pass that part of the evidence without any comment. If 
the court ought to set aside a verdict in criminal cases for 
such reasons, very few verdicts could stand either in the 
l’ederal or the State courts. The affidavit of Mr. Stokes 
is directed to a conversation with Mr. Messick ‘himself. 
He talks with the juror as to the effect of that telegram. 
Now if these affidavits are admissible at all as evidence, there 
are counter-affidavits very clear and explicit from Mr. 
Davis, the foreman of the jury, and Mr. Messick himself. 
There is no ground [ think upon such of the affidavits as 
may be fairly considered as evidence that would take the 
case out of this rule as laid down in Archibald on Crimi- 
nal Cases; or the rule extracted from cases laid down in 
Waterman on New Trials, that “ however improper the 
conduct of a juror may have been, vet if it does not appear 
that it was oceasioned by the prevailing party, or anv one 
in his behalf, if he did not intend any improper bias upon 
the juror’s mind, the court can not say that it either had 
or may have been affected unfavorably to the party asking 
for a new trial, and the verdict ought not to be set aside.” 

I think it would have been very extraordinary if the 
court had not allowed that information to go to the juror. 
I think I should have done so if 1 had presided at the 
trial, and I think I should have allowed him to send the 
answer. And so far from the argument being a sound 
one, that a man receiving a message of that sort is de- 
prived of that power to deliberate and think that makes 
acompetent juror in cases of this kind, I should say, judg- 
ing by my own observation of the human family, that if 
that telegram gave him distress, as of course it did, it put 
him ina frame of mind to feel very kindly rather than 
harshly toward the defendants. But apart from any mere 
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speculation upon the subject there is nothing in evidence, 
sO far as it is competent, that ought to induce the conelu- 
sion that the receipt of that telegram influenced in the 
slightest degree the verdict of the jury. 

I come now to ground marked eight and a half, which 
relates to the misconduct of certain jurors, the names of 
whom are unknown, but the facts in relation to whom are 
set forth in the affidavits filed herewith of William F, 
Martin and Fred Mitchell, wherein it is alleged and is 
now here charged that the said jurors, after the cause was 
submitted to them, partook, without the leave of the court, 
of spirituous liquors. The aftidavitsof Martin and Mitch- 
ell upon that subject are substantially the same, except 
that they prove different drinks. Martin’s affidavit is to 
the effect that he is head waiter in the Grand Hotel in the 
city of Indianapolis, and the jurors in the above-entitled 
case took their meals in what is known as the ordinary 
in said hotel, from supper on Friday night, January 29, 
to supper on Saturday night, January 50, inelusive, and 
that when the jurors occupied the ordinary no other guests 
‘were allowed therein, ete. ‘These affidavits describe two 
different occasions. It seems from reading them that they 
exclude the idea that any outsider was tampering with the 
jury either on the part of the Government or on the part 
of anybody else or on the part of the defendant ; that the 
whisky was taken by these jurors in the presence of the 
other jurors, so that the proposition which is made by 
counsel for the defendants is that without any inquiry as 
to the effect of this liquor upon the mind of the juror who 
took it, although it might not have affected him, still that 
the mere taking of a drink of whisky by a juror in the 
presence of the bailiff and of his fellow jurors constitutes 
sufficient reason for setting aside the verdict. They refer 
us upon that subject to decisions by the State of Indiana. 
The first case upon that subject is Creek against the State 
in 24th Indiana, which hardly sustains that view. While 
the jury were deliberating upon a verdict in that case some 
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of its members, without leave of the court or the knowl- 
edge or consent of the defendant, and without being at- 
tended by an officer of the court, separated from their fel- 
lows and went where there were other persons and drank 
whisky. That is a very strong case of misconduct on the 
part of the jury. It was shown by affidavits that they 
did not drink to intoxication, and that the influence of the 
liquor was not perceptible upon them, and that during 
such absence they were in no respect attempted to be tam- 
pered with. That ease is hardly sufficient to sustain the 
view which counsel take. Probably the strongest case in 
the mere words of the court which they present is the case in 
35th Indiana, of Davis against the State. And that was 
a somewhat different case. After the jury were charged 
and put in the care of the bailiff,the bailiff with two of 
them went toa liquor and billiard saloon where other per- 
sons were drinking and playing billiards, and the bailyff 
procured for each one of them brandy, ete., which was pafid 
tor by one of them. ‘The evidence does not show whetre 
the other jurors were at the time when the two with the 
bailiff were inthe saloon. ‘There was no attempt to show 
that the jurors were really suffering with the disease of 
which they complained, or how much liquor they drank 
or what effect it had upon their fitness to deliberate upon 
the case, or in any other way to break the force of the show- 
ing made by the defendant, and the court in this case held 
that according to the authorities, such misbehavior unex- 
plained was sufficient to set aside the verdict, and the au- 
thorities are abundant and syvtisfactory. 

Now you observe there was drinking away from the 
balance of the jury, in the presence of others, without any 
proof as to where the other jurors were. 

I am not prepared to say that that ruling upon the facts 
of that case was wrong. But in the 56th Indiana there 
is the case of Pratt v. The State, in which the facts are 
thus stated by the court: The trial of the case occupied a 
week; during the portion of it occupied in hearing the 
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evidence and argument in the case the jury was permitted 
to separate during the adjournments of court. It is estab- 
lished by affidavit read on the hearing of motion for new 
trial that one of the jurors during one or two of the ad- 
journments drank a glass of whisky of his own motion 
and at his own expense. No one interested in the trial 
was In any way instrumental in furnishing the liquor, or 
associated with him in drinking. 

But it is conclusively shown, by the affidavits, that the 
juror was perfectly sober and strictly attentive to the dis- 
charge of his duties as a juror, from the commencement to 
the end of the trial. The court held this was not suffi- 
cient cause for a new trial. 

[n a later case of the supreme court of Indiana—it ts 
true it is a civil ease, but in questions of this sort I do not 
know that the rule should be different—in support of this 
reason affidavits and counter affidavits were filed by which 
it appears that some of the jurors understood that when 
the court finished its charge to them it gave them a short 
recess, as it had frequently done before during the progress 
of the trial. Under this impression two of them went 
down stairs to the back door of the court-house and im- 
mediately returned; said nothing to any person and no 
person said anything tothem. One of the jurors went out 
of the court-house and went to a saloon and drank a glass 
of beer; while there was asked what was his hurry. He 
answered that he was on the jurv and had to hurry back, 
and immediately returned to the jury-room, which was all 
that was said by or to him, or done by him while absent. 
The jurors were all in the jury-room and in charge of the 
bailiff within four minutes after the court had finished its 
charge to them, where they remained in charge of the 
bailiff until the verdict was completed. The evidence 
shows that no attempt was made by any person to tamper 
with either of the jurors while absent, and that the one 
who had taken a glass of beer was not perceivably intox- 
icated thereby, nor in the least disqualified from discharg- 
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ing his duties as a juror in the case, and the verdict was 
not set aside. That is the latest case in the supreme court 
of Indiana to which my attention has been called. These 
are the decisions in this State, and they are perhaps more 
liberal to the accused in this State than they are in many 


other States—certainly more liberal than in the courts of 


the United States. 

The rule as established in the courts of Indiana is insub- 
stance this, as [ understand it: While the fact that a juror 
drinks while he is in charge of a case is a circumstance 
that ought to attract the attention of the court, because the 
court knows, as evervbody else knows, that some persons 
are easily influenced by ardent spirits—more easily influ- 
enced than others—while it is a circumstance suggestive 
to the court to be watchful and, indeed, suspicious as to 
whether the rights of the defendant may not have been 
influenced or injured by conduct of that sort, yet, when 
it appears upon a fuller view of the facts legitimately 
brought before the court that the verdict was not influenced 
thereby the court will not set aside the verdict of guilty ; 
and no other rule is a safe one. ‘The evidence in this case 
shows that when this whisky was taken it was taken under 
circumstances that might ordinarily oceur in any assem- 
bly of men, whether jurors or other ; taken in the pres- 
ence of a bailiff, in the presence of all the jurors, with no 
outside persons present, and at the suggestion of the juror 
himself ; and we have the affidavit in this case of the fore- 
man of the jury, and I think another juror, to the fact that 
no one of these jurors was under the influence of ardent 
spirits. I think, therefore, there is no ground in this 
matter for the new trial. 

The only question remaining which I deem it necessary 
to consider is the claim on the part of Mr. Bernhamer that 
he has been once in jeopardy ; and that defense is founded 
on what he says occurred on the trial of the case of the 
United States against Coy and others for substantially the 
This de- 


same offense as is described in this indictment. 
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fense is presented in a very curious way. I had always 
supposed that a defense that a party had been once in 
jeopardy should be presented by a plea setting out all 
the facts, but counsel informed me that according to the 
practice in Indiana, which perhaps may be properly 
recognized by the Federal court, evidence on this sub- 


ject may be given under the general plea of not guilty ; 


so that if the question is properly here, is the evidence 
sufficient to sustain the defense? What is the record 
in this ease, and what is it that Mr. Bernhamer claims 
upon that point? He says that at the former trial the 
jury came in, and the court, in his absence, and when he 
was not present, even by counsel, discharged the jury, 
and that that discharge of the jury, although they had 
been together since an hour on the day previous, and re- 
ported that they could not agree, was unauthorized by law, 
as he did not consent and was not present. Whether or 
not he was present at that trial may be determined in va- 


rious ways.. It may be determined by the presentation of 


the record in that case, and possibly that record may be 
contradicted by parole testimony ; but the record of that 
case is not in this case. How that question was to be 
raised in any form to be of any service whatever to Mr. 
Bernhamer, without the production of the record in that 
case—assuming that he need not make a special plea and 
that he could have proven the facts upon which he relies 
by parole before the jury in this case—he could not get 
along at allin the matter without the production of the 
record of that case. He did not offerthe record of that 
case in evidence in this case. He did not even offer the 
indictment as evidence in this case. On the contrary, 
when the Government itself offered the record as evidence 
in the case, he objected to its being introduced, and the 
court sustained the objection ; so that in this case we have 
nothing to show what occurred when the jury was dis- 
charged in the other case, except his testimony. That could 
not be permitted to defeat the prosecution of this case, 
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He ean not raise the question in any form except by plea, 
or if he did not rely upon any other plea than not guilty, 
except by production of the record and then his oral testi- 
mony contradicting that record if he claimed that it was 
not true. So faras we may know upon that subject by 
the paper, the circuit court—tor that is the court that | 
am holding now—is advised by a bill of exceptions that in 
a motion made in ease 3665, 1 believe that is the number, 
to correct the record in that case, his honor, the district 
judge, has made a finding upon the evidence that it is not 
satisfactory, and therefore the record stands as it was en- 
tered ; but what is the record, as we may see front that 
bill of exceptions, if we are to consider the question at 
all? Why, the record recites that he was present in per- 
Son and by counsel, and bl far ius the question ot presence 
is concerned, in considering the matters put before the 
court in this case, on the writ of error, | must take the ree- 
ord in that case as the fullest and best evidence upon the 
subject ; and that leaves underthe issue of once in jeopardy 
only the question whether or not Judge Woods had power 
to discharge that jury without the consent of Mr, Bern- 
hamer. And I confess that when the question was raised 
by counsel I was somewhat surprised that the proposition 
could be maintained that the judge could not discharge a 
jury in a criminal case after they had been held twenty- 
four hours, and after he had come to the conclusion that 
there was no longer any need of keeping them together. 
There are some authorities in this State that apparently, 
unless they are carefully examined, seem to maintain the 
view of counsel, but when carefully examined they do not 
sustain him. In 5th Indiana, in the case of Wright vs. 
the State, the head note is: 

“Where a prisoner has been given in charge, on a legal 
indictment, to a regular jury, and the jury has been un- 
necessarily discharged, he has been once put in jeopardy, 
and the discharge of the jury is equivalent to a verdict of 
acquittal,” 
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But what was the fact in that case? It was an indict- 
ment for murder. ‘The defendant pleaded not guilty, and 
the jury was impaneled, and the trial progressed until 
the succeeding Saturday, when the court, being satisfied 
that the trial could not be closed on that day, discharged 
the jury, notwithstanding the objections of the prisoner, 
who insisted that the trial should proceed to its conclusion. 
The supreme court of the State, upon a review of the au- 
thorities, expressing their concurrence with some and their 
non-concurrence with others, said that the court below 
erred in supposing that the trial could not be extended 
into the following week; that the law was plain that it 
could have been continued into the following week, not- 
withstanding there was a term of the same cireuit court in 
another county to commence on the following Monday ; 
and so therefore the case presented is one of a judge dis- 
charging the jury in violation of law, or rather under mis- 
taken view of the law. after a man had been put upon trial 
for his life, when the court could have proceeded with 
the trial. The supreme court of Indiana say that that 
man had been once in jeopardy, and that was equivalent 
to an acquittal. Now what is the other case? There was 
acase in 8tli Indiana which differed from this in a very 
material respect. The head-note ts: 

“The jeopardy in which a person can not be twice put 
tor the same offense has been onee incurred by the prisoner 
when he has been given in charge on a legal indictment, 
to a competent jury, which has been unnecessarily dis- 
charged. The court has no discretionary power to dis- 
charge the jury to whom thecause of the prisoner has been 
submitted. Such adischarge must result from a necessity 
determined by law, or it will release the prisoner. The 
tact that the jury, after twelve hours’ consultation, report 
that they can not agree does not constitute such a neces- 
sity. A cause which has not progressed to final judgment 
is not appealable to this court.” 

The difference between that case and this is, that the 
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prisoner was in jail and not consulted about it, unin- 
formed about it. His being consulted about it would not 
be very material in the view which I take of it, but he 
was in jail, indicted for grand larceny. and while the Gov- 
ernment was holding him in jail the jury was brought in 
and diseharged after twelve hours’ consultation. The 
court held that that was once in jeopardy. I ought not, 
perhaps, to give this case as much consequence as the high 
character of that court entitles its judgment to receive, be- 
cause it is stated on the face of the opinion of Judge 
Perkins that the case not having been brought to final 
judgment was not appealable, “but as we have no doubt 
upon the point of law involved,and much future trouble, 
and perhaps hardship, in the cause will be saved by its 
decision, we proceed to make it;” that is to say, the court 
proceeds to give its opinion in a case which was not be- 
fore it, because there had been no final judgment in the 
court below. But I do not mean to express any dissent 
to this case upon which counsel mostly rely. In respect 
to State vs. Wilson (55 Ind.), all I want to say is, that the 
prisoner, who was indicted for murder, and was in jail at 
the time the jury was brought in, and in his absence dis- 
charged, there is no case to which we have been referred 
that meets the facts of this case, where the defendant says 
that he himself is a lawyer; that he was represented only 
by himself; was present during the trial,and participated 
in the trial; could go and come from the court-house as 
he saw proper; was under no restraint on the part of the 
United States during the trial; was out of the court-house 
voluntarily. I say there is no case in Indiana in which 
it has been held that a defendant so situated can plead 
once in jeopardy because the court discharged the jury 
upon its own motion, its own responsibility, and under the 
circumstances presented to its mind; but if the decisions 
of the supreme court of Indiana were as strong as coun- 
sel take them to be I should feel myself bound to follow 
the decision of the Supreme Court of the United States. 
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I refer to the case of The United States vs. Jos. Wheeler, 
in 9th Wheaton, opinion delivered by Justice Storey. 
This was a capital case. 

Why, it would seem to put in peril the proper adminis- 
tration of justice, both for the Government and the State 
and for the citizen, if any other rule were to obtain. Sup- 
pose that a juror in a criminal case becomes insane, if you 
choose ; it becomes a doubtful question whether he is capa- 
ble of going on. Is the defendant once in jeopardy be- 
cause the judge, looking at all the circumstances of the 
ease, says that this trial ought not to proceed further, and 
for that reason discharges the jury—has the man been once 
in jeopardy? Many other circumstances might be sup- 
posed—many other states of case. It would be unfortu- 
nate, indeed, if the court had not the power in the exer- 
cise of its sound discretion to discharge the jury without 
enabling the defendant to say he has been once in jeopardy. 
I do not mean to say there are any authorities to the effect 
that this is an absolute power. If, ten minutes after 
the jury retire with a case that involved the liberty and 
life of a citizen, the judge should call them into court and 
suy, “ Have you agreed’” “No; we have not agreed yet.” 


“Well, I discharge you from the further consideration of 


this case.” Such a case, upon the face of it, would strike 
everybody as a monstrous exercise of discretionary power 
upon the part of the court ; and, [ suppose, any court, State 
or Federal, would hold that that man was once in jeopardy. 
The discharge of the jury under such circumstances was 
practically an acquittal, and he would be protected from 
further prosecution. The law is reasonable, and therefore 
it is a reasonable rule when applied to a case of this kind, 
where a jury have been out, according to the evidence, 
about twenty-four hours, and reported to the court that 
they were unable to agree—it may be that the court knew 
personally some of the jurors, and if he did not know them 
personally he knew them by reputation ; he may be able 
to see from the circumstances, from the character of the re- 
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port made to him, that there was no use keeping this jury 
here, that they will not agree—I am therefore bound to 
say, under this evidence, that the exercise of discretion on 
the part of the court seemed to be reasonable—that there 
is no just ground to say that any injury was done to the 
defendant, and the discharge of the jury does not enale 
him, under the circumstances deposed, to say that he was 
once in jeopardy. 

I believe that this covers all that is material in the case ; 
at any rate, it covers all that it seems to me material to 
consider. 

I feel very much indebted to counsel in the case on both 
sides for the argument which they made. It was charac- 
terized by zeal and by very thorough preparation of the 
points in the case. I donot know that I should have been 
able, in the short time that I had, to go through the record 
if I had not had the benefit of the argument of counsel. 

Very strong appeals were made to the sympathy of the 
court in behalf of these defendants. Perhaps it might not 
be improper to say that, while it is perfectly natural that 
counsel feel that way, and they are in the line of their 
duty when they press considerations of that sort upon the 
court, I am sure that neither the district judge nor my- 
self take any pleasure in proceeding in a case involving 
the liberty of anvbody. I know I do not, and I think I 
can say that for him. And while counsel are in line of 
duty in pressing considerations of that sort upon the court, 
the courts have also duties to ; erform, and if we were to 
permit considerations of that sort to influence our interpre- 
tation of the statute we would violate our oaths of ottice, 
and perhaps would be as criminal,or would be committing 
against public justice crimes a great deal higher than those 
of which these defendants are convicted. We have noth- 
ing to do except walk in the plain path of duty, and to 
construe the statutes in the light of our consciences; and 
so acting and so feeling, my conclusion upon the whole case 
is that there was no error committed by the district judge 
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in the trial below, and that this writ of error must be de- 
nied, and the order to that effect will be entered by the 
clerk upon the order book of the court. 


; THE CHARGE OF JUDGE WOODS. 


Gentlemen of the jury: It is proper in the beginning 
that I should state to you the relation of judge and jury 
to each other in this court, as it is somewhat different 
from what you may have been used to in the State courts. 
In the State courts jurors are judges both of the law and 
of the fact, the exclusive judges of all questions of fact, 
and ultimately have a right to judge of the law in the 
ease. They also fix the punishment if they find a verdict 
of guilty. In this court the subject of punishment is left 
to a judge, if a verdict of guilt be returned, within the 
limits, of course, preseribed by the statute applicable to the 
particular offense. In this court you are bound by the in- 
structions of the judge in respect to purely law questions ; 
and in respect to questions of fact the judge has more dis- 
cretion than is accustomed to be exercised, or indeed is 
permitted to be exercised, by the State judges in the way 
of advising a jury ; though whatever | may say in respect 
to any question of fact is only advisory and should influ- 
ence you only so far as it may commend itself to your 
judgment, 

[ shall proceed, gentlemen, on the assumption that you 
remember the oath you took, and that in accordance with 
that oath your purpose yet Is to try the ease and to re- 
turn a verdict according to the law and the evidence ; that 
so far as any outside matters have been referred to you 
will disregard them; that you will not permit yourself to 
be influenced by passion or prejudice either for or against 
these defendants ; that you will not return a verdict against 
anybody because he occupies this or that position, neither 
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will you return a verdict for him because he oceupies this 
or that position. If I were not satisfied that your minds 
were in this condition it would of course be a useless thing 
for me to charge vou at all in respect to the case. But | 
have no doubt you recognize the responsibilities of your 
position and are inclined to discharge your duty accord- 
ing to your consciences under the law. 

Some matters have been referred to in the case that 
may have some remote bearing upon the consideration of 
the credibility of witnesses and parties, and the motives 
under which they have acted, either in giving their testi- 
mony or, if they be parties accused in the case, the mo- 
tives which have governed their action in respect to the 
matters under consideration, So far as these matters may 
have any such bearing it is entirely proper that you should 
consider them and weigh them. But if you go beyond 
that you will, of course, be going beyond the proper limits 
of duty. The question to be tried is the question of the 
guilt or innocence of these defendants, each of them, of 
a particular charge, the charge embodied in an indictment 
returned by the grand jury, and to which indictment we 
must address ourselves in determining the exact inquiry 
which we have to ‘investigate. 

The charge against these defendants is, omitting for- 
malities, that on the 3d day of November, 1886, they, 
with others named in the indictment, conspired among 
themselves and with one Samuel E. Perkins to obtain un- 
lawful possession of the tally papers held by certain in- 
spectors of the election in this city and county. ‘Those 
inspectors are individually named in this indictment as 
Allen Hisey, Lorenz Schmidt, John H. Counselman, 
Stephen Mattler, Joel H. Baker, Joseph Becker, Andrew 
Oehler, and John Edwards. It is charged that, intend- 
ing to obtain unlawful possession of these papers and to 
mutilate them, the accused conspired among themselves, 
and with Perkins, as stated, to induce these inspectors to 
omit their duty in respect to the papers; that is, to omit 
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their duty to retain possession of and guard the papers 
until delivered to the clerk of the county or to the can- 
vassing board. This indictment is founded on certain 
sections of the laws of the United States and of the State. 
The United States, being interested in the election of Con- 
gressmen, has power, as expressly declared by the Con- 
stitution, and in the exercise of that power has seen fit to 
enact provisions with regard to the Congressional elections. 
And instead of making special provisions Congress has 
adopted the laws of the State, and has enacted penalties 
for their violation as if they were laws enacted by Con- 
gress itself, 

In this pamphlet 1 have before me I have a suceinet 
statement of the provisions, both of the laws of Congress 


and of the State on the subject. The several sections of 


the laws of Congress are long, and it would be tedious 
to real them to you, and there are many provisions in 
them that are inapplicable. I have before me, copied 
literally, the portions of the statutes which are applicable 
to the case before us—the portions on which this indict- 
ment is based. By section 5515 of the Revised Statutes 
of the United States, every officer of an election at which 
any Representative in Congress is voted for, whether ap- 
pointed under authority of the United States or of any 
State, “who neglects or refuses to perform any duty in 
regard to such election required of him by any law of the 
United States, or of any State, * * * or who violates 
any duty so imposed,” is declared punishable; and, by sec- 
tion 5511, “if any person * * * interferes in any man- 


ner with any officer of such election in the discharge of 


his duties, or by force, threat, intimidation, bribery, re- 
ward, or offer thereof, * * * or other unlawful 
means, induces any officer of election. or officer whose 


duty it is to ascertain, announce, or declare the result of 


any such election, or give or make any certificate, docu- 
ment or evidence in relation thereto, to violate or refuse to 
comply with his duty, or any law regulating the same” ; 
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* * or by section 5512, “If any such officer or 
other person, who has a duty to perform in relation to 
such election, knowingly neglects or refuses 
to perform any duty required by law, or violates any duty 
imposed by law relating to or affecting such election, or 
the result thereof, or (affecting) any certificate, document, 
or evidence in relation thereto, or if any person aids, coun- 
sels, procures, or advises any such voter, person, or officer 
to do any act which is hereby made a crime, or to omit 
any act the omission of which is hereby made a crime— 
every such person is hereby made punishable.” By see- 
tion 5520 it is provided: “If two or more persons con- 
spire to commit any offense against the United States, * 
* * and one or more of such parties do any act to affect 
the object of such conspiracy, all shall be liable to a pen- 
alty.” That penalty, while it is not a matter that you 
are directly concerned in, it is not improper that you 
should know, may be a fine in any sum not exceeding 
$10,000, if I recollect correctly, or imprisonment for any 
period not exceeding three years, or both fine and im- 
prisonment. And, of course, it is within these limits that 
the court would be bound in fixing punishment if your 
verdict should eall for that action by the court. 

It is under this last section, 5520, in regard to conspir- 
acy, that this indictment is brought ; and the alleged con- 
spiracy being to commit. an offense against the United 
States, we look to the other seetions read to find what par- 
ticular offense the conspiracy was designed to accomplish. 
The affense defined in these other sections which I read, pre- 
ceding section 5520 in the order of reading, is that of in- 
ducing, counseling, aiding, or procuring an election officer 
toomit his duty.. The particular omission charged in this 
indictment, or the particular crime which these parties are 
charged with having conspired to commit, was to induce 
these inspectors, namely, Hisey and others, to omit their 
duty in respect to the custody of their tally-papers and 
other election returns. The terms of the indictment in- 
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clude both the sealed bags and what have been called the 
outside papers. Of course it is patent to vou that the 


evidence in the case mainly at least concerns the action of 


these parties in respect to the last-named papers. 

Repeating, then, and summarizing, the indictment 
charges that these defendants conspired to induce the in- 
spectors named unlawfully to surrender their papers, the 
ultimate object being to mutilate and change them. In 
what respect the intention was to mutilate the papers the 
indictment does not charge, nor was it necessary that it 
should so charge. The gist of the offense charged here is 
not the mutilation of the papers. The offense would have 
been complete, if it was committed at all, of course, if no 
mutilation had taken place, or might have been complete. 
Indeed it was not necessary, in order to the commission 
of the offense charged here, that any inspector should have 
surrendered one of his papers; the charge against these 
men is that they conspired forthe purpose of inducing the 
inspector to surrender his papers, and that certain acts 
were done in order to accomplish that purpose. It was 
not necessary, in order that the offense be complete, that 
the purpose should actually have been accomplished, It 
was only necessary that some step be taken by one or more 
of the conspirators for the purpose of effecting the object ; 
whether successfully taken would be immaterial, only as 
it might be material as matter of evidence in the case. 
And right here [ might say that the evidence in the case 
has turned mainly upon the mutilations, because when 
you settle—if you are able upon the evidence to settle— 
who were concerned in the mutilation of these papers, 
then, of course, you know who were concerned in getting 
the inspectors to surrender them, ‘The crime was com- 
plete before the mutilation, but you might find the most 
convincing evidence of the crime in the mutilation that 
was afterward committed. 

Now, then, it has been remarked before vou that this 
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is a new kind of a case, as if the like had never been 
heard of before. Conspirecy is not a new kind of crime, 
and I do not suppose when counsel spoke of this case as 
being a new kind of case that they meant to intimate that 
a conspiracy was a thing novel to the law; but it was 
meant, I take it, to indicate that a prosecution for con- 
spiracy to do this kind of a thing was new, as if there 
were no precedent for it. That is a mistake, gentlemen, 
as I will more fully explain after awhile. This kind of a 
charge, almost identically, has been made before, prose- 
cuted to the conviction of a defendant, his case appealed 
to the Supreme Court of the United States, or taken to 
that court, and the rightfulness of the procedure and the 
jurisdiction of the court in such cases fully affirmed. Other 
cases are found in the reports of the procedures of district 
courts that have not gone to the Supreme Court; but that 
you may fully understand that the law of this case is not 
settled only by this court, but has been settled by higher 
authority, 1 will say to you that one of the justices of the 
Supreme Court of the United States has had under con- 
sideration this identical case; that is, the first indictment 
that was returned in this ease, and so far as the question of 
jurisdition and the right of the court to take cognizance of 
the case, the questions were identical with what they are 
now, and the same facts embraced in the indictment as now, 
but in a little different form, that is, embraced in several 
counts Instead of a single count, as in the present indictment. 
Justice Harlan, of the Supreme Court, came into the case 
in this way: Mr. Coy, being one of the defendants, in 
order to get this question before the circuit court—we sit 
here in the district court, from which there is a right of 
appeal to the circuit court—was surrendered by his bail 
and went to jail, and then applied to the cireuit court for 
a writ of habeas corpus, setting out that in substance he 
was unlawfully detained in prison,and giving the reasons 
why, setting forth these proceedings, and claiming that 
they were had without jurisdiction; that this court had 
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no right to be prosecuting or entertaining this kind of a 
ease. Justice Harlan, of the Supreme Bench, heard that 
application, and rendered the decision from which I will 
read some extracts to you. After setting out the statutory 
provisions to which L have referred you and the indict- 
ment which was before him, and also the Indiana statute 
pertinent to the subject, the judge, among other things, 
said : 

[Here Judge Woods read from the decision of Justice 
Harlan, delivered in this city in the habeas corpus case 
last summer, extracts fully sustaining the juriscdiction of 
the Federal courts in such cases, and the interpretation 
put by Judge Woods pon the enactments ot Congress 
and the statutes of the State referred to, and referring, 
among others, tothe ease of Hr parte Clarke, 100 United 
States Reports, after reading which, Judge Woods pro- 
ceeded :| 

This case. kr parte Clarke. is the one to which | re- 
ferred a while ago as the ease involving the legal prinei- 
ples involved here that had been tried before and carried 
to the Supreme Court of the United States. That case 
arose in Cincinnati, a dozen or more years ago, and the 
facts substantially about it were that one of the inspectors 
permitted his sealed bag to be taken out of his custody and 
off to the Sevbolt Exchange, or some block in Cincinnati, 
and there the tally-sheets were altered in respect to 
local offices, just as was done in this case. The in- 
spector, Clarke, had nothing to do with the alterations } 
himself, except the surrender of his bags; he was care- 
ful not to know what was done with them: and for that 
offense he was indicted and found guilty, adjudged to 
suffer the penalty of the law, and the case taken to the 
Supreme Court of the United States. That was not a con- 
spiracy case ; it was against the inspector, but it involved 
the interpretation of these laws, and the jurisdiction of 
the courts of the United States to entorce these laws; and 
it is perfectly plain and clear, as Justice Harlan has de- 


cided, that if the inspector is wrong in surrendering his 
papers, and punishable, as Clarke was held to be, so are 
all who conspire to induce him to violate his duty by sur- 
rendering his paper, and that is the particular charge that 
we have in this instance. 

Now, then, it is upon that charge that you are called 
to investigate the evidence and determine whether these 
defendants are guilty or not guilty. These defendants, as 
in the case of every one arraigned for a criminal offense, 
are presumed to be innocent until they are proven guilty. 
That presumption goes with them until it is overcome 
and blotted out by the evidence; and you are not permitted 
to find them guilty—it is not permitted in any case to find 
one accused of crime guilty—until the evidence establishes 
his guilt beyond a reasonable doubt. Now, as a rule, on 
that subject of reasonable doubt, I am not accustomed to 
enlarge or go into definitions. Men of the experience of 
those called to act as jurors in this court may ordinarily 
be trusted to determine for themselves what is a reason- 
able doubt; but much emphasis has been laid upon that 
question in the argument before you, and it becomes proper 
that I should instruct you more particularly. The defi- 
nition of “reasonable doubt,” as presented by counsel for 
defendants, was not strictly accurate. He introduced into 
it one element that does not belong to it. That definition, 
the one he had reference to, had its origin in this State, 
I believe, in the case of Bradley vs. The State, decided 
by the supreme court of this State, where it is stated there 
that there must be such a certainty as would justify to the 
mind action not only in matters of importance but in 
those of the highest import involving dearest interests, 

Counsel added, with repeated emphasis, that the evi- 
dence must be of such certainty that the juror could in- 
stantly act upon it in matters of this kind. There are no 
conditions or circumstances upon which a juror is called to 
make up his mind instantly about any question. The 
whole idea of having the jury in the box is that they 


shall carefully, dispassionately, and calmly deliberate, and 
from a calm and complete survey of the whole field of tes- 
timony—not instantly or hastily, but deliberately —make 
up their minds’ upon the question of guilt or innocence. 
However, in this same ease there is a better definition, in 
my judgment, and, indeed, I think the supreme court of 
Indiana, in a later decision, has itself approved of a better 
definition of that certainty which ought to prevail in the 
mind of the jury in order to meet this requirement, that 
conviction shall be reached without reasonable doubt. It 
is not a mathematical certainty that jurors are required to 
come to. If that were so, criminals would go unpunished, 
of course, because I reckon it seldom if ever happens that 
any one is arraigned and convicted upon evidence which 
might not be put ia doubt by conjecture and by throwing 
into the case suggestions which were sought from abroad 
and not found in the evidence. When men plead guilty 
there is no absolute mathematical certainty that they are 
guilty ; it is often done for a purpose. Moral certainty 
is what the jury is required to reach before they con- 
vict, and moral certainty, as defined by a law-writer, 
approved by the supreme court of Indiana in the vol- 
ume which I hold in my hand, is “an impression pro- 
duced by facts in which a reasonable mind feels a sort 


of coercion or necessity to act in accordance with it, the: 


conclusion presented being one which can not, morally 
speaking, be avoided consistently with adherence to truth.” 
When the evidence so convinces your mind of the charge 
that vou are coerced, morally coerced, to believing it, and 
feel that you can not consistently, with honesty, and hon- 
est thinking,and honest reasoning, reach a different con- 
clusion, then there is that moral certainty upon which you 
are not only permitted but, if the evidence establishes it, 
required by the law of the land to determine the guilt of 
the accused ; but if the evidence falls short of that the de- 
fendants are entitled to the benefit of it, and should go 
acquit. 
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It is proper that I should give you some more explicit 
instructions in reference to conspiracy. It is sometimes 
thought, perhaps, that there is something mysterious about 
the word “conspiracy.” It is not so. It simply means 
concurrent action, agreed action, men acting together upon 
a common understanding to accomplish an unlawful pur- 
pose. As I expressed myself to a former jury in this case, 
a conspiracy is simply an agreement, a combination be- 
tween two or more persons to do an unlawful thing or to 
do a lawful act in an unlawful way. It is not necessary 
that there should have been any formal agreement between 
the parties to do the acts charged. It is sufficient if the 
minds of the parties understandingly met in an intelligent 
and deliberate intention to do the acts, commit the crime 
charged, although such agreement was not manifested by 
any formal words. 

The supreme court of this State has aptly expressed 
the definition in these words, in a recent decision : “ Con- 
currence of sentiment and co-operative conduct in an un- 
lawful enterprise, and not formality of speech, are the 
essential ingredients in a criminal conspiracy.” Where it 
appears that parties are acting under such agreement, or 
conspiracy, then of course each is responsible for the acts 
of the other; consequently, it is unnecessary after the con- 
.Spiracy is proved to prove that each member of the con- 
spiracy has had anything to do with the accomplishment 
of it, because after the conspiracy is formed each is then 
responsible for what any member of it does. 

It is necessary as against each defendant, in order to 
convict him, that it shall be shown that he was a member 
of the conspiracy, and until that fact is shown the aets of 
the other conspirators are not to be deemed binding on 
him. He can be bound only by his own acts until by his 
own acts or words he has connected himself with the con- 
spiracy. Once he has connected himself with the conspir- 
acy he becomes responsible for the acts of the others in the 
conspiracy while it is pending and its purpose unaccom- 
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plished. Of course, after the purposes of the conspiracy 
have been accomplished, the others are no louger his agents 
to talk or act for him, and can not bind him by their talk 
or conduct. That might be illustrated in this case by the 
item of testimeny introduced here against Mr. Spaan. 
Just after [ charged the jury on the former trial, at the 
base-ball grounds, he made some remark about Mr. Rear- 
don, that Reardon knew more about these things than 
any of the rest of them, or something to that effect. Now, 
that testimony, if Mr. Reardon were on trial, as in a sense 
he is on trial, is not to be considered against him at all, 
because it was a statement made by Mr. Spaan after the 
conspiracy was ended, and its objects fully accomplished 
or thwarted, as the facts may be; but as against the man 
who. makes the statement, of course it tends to show a 
guilty knowledge on his part, even though it be a state- 
ment about another man whom it does not bind, as I in- 
struct you it does not bind Mr. Reardon and should not 
be treated as tending to establish guilt on his part. 

While the execution of the conspiracy is pending, and 
after it is shown that any one of the accused has be- 
come a member of the conspiracy, the acts or talk of others 
in the course of execution of the scheme are binding upon 
him, that is, evidence against him; and indeed one who 
becomes a member of a conspiracy after its first formation 
knowing of its existence, binds himself not only by what 
had been done before he enters into the consptraey, but 
by what shall be done until the scheme is executed or 
abandoned. 

Now it is not necessary, as plainly enough indicated 
perhaps already, that every defendant or every party found 
guilty or to be found guilty should have been in the con- 
spiracy at its beginning. If he comes into it after others 
have formed it and are working it out, and lends his help, 
he becomes guilty with the rest. He may not even know 
who the original conspirators were, but if such knowledge 
comes to him as to show him that there isa scheme which 
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involves a conspiracy, and he lends his aid to it, even 
though he knew nothing about its formation or beginning, 
but lends his aid to it under circumstances that convince 7 
the jury that he must have known what had been going 
on—must have known that the scheme was one of con- 
spiracy—then he becomes guilty, even though he did not 
actually know who his associates were in the scheme. If 
he knows the scheme and that it is a conspiracy from its 
nature and lends his help to it, he becomes a party to it. 
There is a matter that comes into my mind now, and I 
will dispose of what I have to say about it without much 
regard to order. Something was said about a committee 
of one hundred. That is not an issue before us at all. 
You have had no opportunity to know what the commit- 
tee of one hundred is or who they are. The mere fact you 
do know that there is a committee of one hundred in this 
city, organized by reason, perhaps, of these occurrences— 
without doubt for the purpose of ferreting out these crimes. 
They have employed attorneys, and the work of their at- 
torney has, to some measure, been revealed to vou. As 
long ago 9s 1866 there went into effect a statute enacted ty 
by the legislature of this State which provided that ten or 
more citizens of the State might form themselves into a 
company or corporation “ for the purpose of detecting and 
apprehending horse-thieves and other felons, and may ex- 
pend such moneys ”’—I quote from the statute—“ as may 
be deemed necessary in the pursuit and arrest and in pro- 
curing the conviction of felons, and do all other acts and 
things consistent with the object of this act and of such 
association.” Thus you see it is recognized by law as a 
proper thing for men to do to form themselves even into 
a corporation for the purpose of detecting and punishing 
criminals, : 
It is no ground for reproach against any association of 
citizens that they have organized for the purpose of de- 
tecting crimes like this which your are called to investi- | 


gate. If they do any wrong, of course, the jury will be 
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careful not to help consummate It; but, until thev do 
something unfair and unjust to the defendants on trial, 
the defendants on trial and their attorneys have no right in 
to complain of citizens for acting thus. For, if not ae- 
cording to the very letter, it is according to the spirit of 
an express statute of the State. It is not to be tolerated 
in this country that every man arraigned for crimes shall 
arraign everybody that may be concerned in bringing him 
to the bar of justice. When a man is brought to the bar 
of justice the law throws about him every shield in the 
way of a presumption of innocence and the rules with 
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regard to reasonable doubts, to guard him against an un- | 
just verdict. But it is the duty—it is at least the right | 
of citizens and the duty of courts and publie officers, | 
when proper reason is shown for it, to bring men to the | 
bar of justice and produce the evidence against them, and it 


if it be enough to convict, then convict; and if it falls 
short then unhesitatingly acquit and let them go. It 1s 
not our duty—it is not beneficial to the course of the ad- 
ministration of justice that every man who happens to 
have something to do with the administration of the law 
and bringing accused ones before the bar of the court shall 
be subject to abuse and aspersion on that account. But I 
say if any wrong is done, if any party brought within | 
your view is shown to have used any unjust means as f 
against any of the accused, then that is, of course, proper | 
matter for you to consider, and | wish that nothing I 


have said to withdraw your mind from any just consider- 4 
| ation of that kind, . 
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DECISION OF JUDGE HARLAN IN RE COY. 


HARLAN, Justice. The petitioner, Coy, is in custody 
under process based upon two indictments in the district 
court of the United States for the district of Indiana. 
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He claims that that with which he is charged, if crimes at 
all, are crimes against the State, and not against the United 
States ; consequently, that the district court is without 
jurisdiction to proceed against him. If this contention 
be — the prisoner is entitled to be discharged (x parte 
Lanae, 18 Wall., 163; Ee _— Rowland, 104 U.S. R., 
604; Lx parte Fisk, 113 U.S. R.,718; 5 Sup. Ct. Rep., 
724), otherwise he must be sme to the custody of 
the proper officer to be tried for the offenses charged. 
One of the indictments is under section 5440, Revised 
Statutes, which provides that “if two or more persons 
conspire either to commit any offense against the United 
States or to defraud the United States in any manner or 
for any purpose, and one or more of such parties do any 
act to effect the object of the conspiracy, all the parties to 
such conspiracy shall be liable to a penalty of not more than 
ten thousand dollars, or to imprisonment. for not more 
than two years, or to both fine and imprisonment, in the 
discretion of the court.” (21 Stat. L., 4; Supp. Rev. Stat., 
484.) The first count of that indictment charges that 
Samuel E, Perkins, Simeon Cov, Henry Spaan, John H. 
Councilman, Charles N. Metcalf, John E. Sullivan, Al- 
bert T. Beek, George W. Budd, Stephen Mattler, William 
IF, A. Bernhamer, and Jobn L. Reardon did “ conspire, 
confederate, and agree together, between and among them- 
selves, to commit an offense against the United States, 
and did then and there, unlawfully, knowingly, and 
feloniously, then and there conspire, combine, confed- 
erate, and agree together, between and among them- 
selves, to induce, aid, counsel, procure, and advise one 
‘Allen’ Hisey to unlawfully neglect and omit to perform 
a duty required and imposed by the laws of the State of 
Indiana relating to and affecting a certain election had and 
held at and in the county of Marion, in the State and dis- 
trict of Indiana, and at the second precinet of the thir- 
teenth ward of the city of Indianapolis, in the county of 
Marion aforesaid, on the 2d day of November, A. D. 1886, 
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pursuant to law, at which election a Representative in Con- 
gress for the Seventh Congressional district of Indiana was 
voted for, to wit: To unlawfully neglect and omit to safely 
keep in hia possession and custody the tally papers, poll 
lists, and certificates of said elec ‘tion at said precinet ; he, 

the said Allen Hise ‘vy, being then and there an officer of said 
election, to wit, an inspector of said election at the second 
precinct of the thirteenth ward of the city of Indianapolis 
aforesaid, having been thereto duly appointed, and having 
duly qualified under the laws of the State of Indiana, and 


acting as such inspector; and that, to effect the object of 


said conspiracy, the said Samuel EF. Perkins then and there, 


after one of the tally papers and one of the poll lists of 


said election at said precinet, and the certificate of the 
number of votes each person had received at said election 
at said precinct, designating the othice, signed by the board 
of judges of said election at said precinct, had been de- 
posited with him, the said Ailen Hisey, as inspector as 
aforesaid, and that after he, the said Allen Hisey, had 
received the said tally paper, poll list, and certificate afore- 


said, for the purpose of returning the same to the board of 


canvassers of said election for the county of Marion atore- 
said, he, the said Samuel EK. Perkins, did then and there, 
by unlawfully and feloniously counseling and advising 
him, the said Allen Hisey, so to do, and by other unlawful 
means, to the grand jurors aforesaid unknown, unlawfully 
used to effect the same unlawful purpose, unlawfully in- 
duced and procured him, the said Allen Hisey, to unlaw- 
fully emit and neglect to safely keep said tally paper, poll 
list, and certificate in the possession and eustody of him, 
the said Allen Hisey, as inspector as aforesaid, and by 
said unlawful means induced and procured said Allen 
Hisey, as inspector as aforesaid, to surrender and deliyer 
to and into the possession of the said Samuel E. Perkins, 
and permit him, the said Samuel EK. Perkins, to take and 
have the possession and custody of said tally paper, poll 
list, and certificate, and the said tally paper te then and 
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there unlawfully mutilate, alter, forge, and change, before 
the said tally paper, poll list, and certificate had been re- 
turned to and canvassed and estimated by the board of 
canvassers of the said election of the county of Marion 
aforesaid, he, the said Samuel E. Perkins, not being then 
and there an officer of said election, and not then and 
there being a person authorized by the laws of the State 
of Indiana to have possession and custody of said tally 
paper, poll list, and certificate aforesaid, contrary to the 
form of the statute of the United States, and against the 
peace and dignity of the United States of America.” The 
second count charges the defendants with having committed 
a like offense in respect to the same election in the second 
precinct of the twenty-third ward of Indianapolis; and 
the third count charges them with having committed a like 
offense in respect to the election in the second precinct of 
the tenth ward. : 

The other indictment is against Coy alone. It charges 
him with having unlawfully and feloniously advised, in- 
duced, aad procured the inspector at said election in the 
third precinct of the thirteenth ward—with whom was 
deposited the poll list, tally paper, and certificate of the 
election—to neglect and omit the performance of the duty, 
imposed by law, of safely keeping said documents in his 
possession until delivered to the board of canvassers, and 
to surrender them to Perkins, by whom thev were altered 
and mutilated. | 

Under what circumstances is the failure, neglect, or re- 
fusal of an officer of an election, at which a Representa- 
tive in Congress is voted for, to perform a duty imposed 
upon him, as such officer, by the law of the State, an of- 
fense against the United States ? 

By section 5511, Revised Statutes, it is provided that 
“if, at any election for Representative or Delegate in Con- 
gress, any person * * * interferes in any manner 
with any officer of such election in the discharge of his 
duties ; or by any such means, or other unlawful means, 
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induces any officer of an election, or offtcer whose duty it 
is to ascertain, announce, or declare the result of any such 
election, or give or make any certificate, document, or evi- 
dence in relation thereto, to violate or refuse to comply 
with his duty or any law regulating the same ; . 

or aids, counsels, procures, or advises any such 
officer to do any act hereby made a crime, or omit to do 
any duty the omission of which is hereby made a crime, 
or attempt to do so, he shall be punished,” ete. 

That the persons mentioned in the various counts of the 
indictment for conspiracy as inspectors of election were 
lawfully in the discharge of the functions appertaining to 
that position is conceded in argument, and ts aptly alleged 
in the indictment. It is also conceded, and, if it were not, 
it is clear, from the statutes of the State, to be hereafter 
examined, that they were under a duty to give or make a 
certificate, document, or evidence in relation to the election 
in their respective precincts. Each inspector, at such 
election, who violated or refused to comply with his duty, 
or any law regulating the same, as well as every one who 
aided, counseled, procured, or advised him to violate, re- 
fuse, or omit to perform his duty, were, aceording to the 
express words of this section, guilty of a crime. It is 
equally clear, in the other case, that the petitioner, Coy, 
committed a crime if he aided, counseled, procured, or 
advised an inspector at such election to violate or to re- 
fuse or omit to comply with his duty or any law regulat- 
ing the same. 

By section 5515 it is provided: “ Every officer of an 
election at which any Representative or Delegate in Con- 
gress is voted for, whether such officer of election be ap- 
pointed or created by or ander any law or authority of the 
United States, or by or under any State, territorial, district, 
or municipal law or authority, who neglects or refuses to 
perform any duty in regard to such election required of 
him by any law of the United States, or of any State or 
territory thereof; or who violates any duty so imposed ; 
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or who knowingly does any acts thereby unauthorized, 
with intent to affect any such election or the result thereof ; 
* * * shall be punished as prescribed in section 5511.” 
(Supp. Rev. Stat., 142.) 

Observe,“ intent ” is not made an element in determin- 
ing the existence of the offenses specified in that section, 
except in those cases where the offender knowingly does 
an act “ unauthorized ” by the law of the United States, 
or by the law of the State or Territory under whose sane- 
tion he exercises the functions of an officer of election. 
His neglect or refusal to perform a duty required by law 
in regard to an election, at which a Represe ntative of Con- 
gress is voted for, is made by this section an offense against 
the United States, although such non-performance of duty 
is without an evil intent ; while the doing of an act simply 
“unauthorized ” by law is not punishable unless done with 
an intent to affect the election or the result thereof. 
Whether that distinction is justified by sound public policy 
was for the law-making department of the Government to 
determine. It was well said by the court, commenting 
on section 5515. in United States v. Jackson, (25 Fed. Rep., 
DOO) :, 

“Congress seeks by this statute to guard the election of 
members of Congress against any possible unfairness, by 
compelling, under its pains and penalties, every one con- 
cerned in holding the election to a strict and scrupulous ob- 
servance of every duty devolved upon him while so en- 
gaged, * * * ‘The evil intent consists in disobedience 
| to the law. The legislature has the power to adjudge, 
! 
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and does adjudge, that the doing of the thing is not for the 
publie good ; and whether its judgment be wise or unwise, 
it is always binding on the citizen, and the doing of it is a 
crime. This is particularly so with reference to that class 
of statutes imposing duties on public officials in the exer- 
cise of their public functions. The command of the leg- 
islative will must be obeyed, and disobedience is a crime, 
and may be punished as such.” 
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I proceed to inquire whether the alleged surrender of 
the certificate, tally paper, and poll list was a violation of 
any duty imposed upon the inspector as an officer of the 
election at which a Representative in Congress was voted 


for. If it was, it follows, in view of the plain words of 


the statute, that he committed an offense against the U nited 
States ; consequently, those who conspired to induce or 
procure, and any one who advised, counseled, induced, or 
procured him to neglect or violate his duty by surrender- 
ing the election papers to Perkins also committed an offense 
against the United States. 

The duties imposed by the laws of the State upon in- 
spectors at an election at which a Representative in Con- 
gress is voted for are set forth in chapter 56 of the Revised 
Statutes of the State of 1881. 

Township trustees by virtue of their office are inspectors 
of election in the preeinets in which they reside. Prior to 
the opening of the polls they appoint two judges of differ- 
ent political parties, who, with the Inspector, constitute 
a board of election. (Rev. Stat. Ind., > 4688.) The 
judges and the inspector, before the election is opened, are 
required to take an oath to support the Constitution of the 
United States and of the State, and to faithfully and impar- 
tially discharge the duties assigned by law. (/d., § 4692.) 
The inspector is the chairman of the board of election, 
(Id., $4695.) When the polls are closed it is made the duty 
of himself and the election judges to open the ballot-bex 
and count the votes, the ballots to be taken out one by one 
by the inspector, “ who shall open them as he takes them 
out, and read aloud the name of each person printed or 
written thereon, and the office for which every such person 
is voted. He shall then hand the ballot to one of the 
judges, who shall examine the same and hand it to the 
other judge, who shall string it ona thread of twine.” (/d., 
$4710.) No person can be admitted to the room where 
the counting is done, except the members of the board of 
election, the sworn clerks, and two voters from each 
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political party having candidates to be voted for. (/d., 
3 4711.) 

Other sections of the statutes of Indiana are as follows: 

“Spc. 4712. When the votes shall be counted the board 
of judges shall make out a certificate under their hands, 
stating the number of votes each person has received, and 
designating the office, which number shall be written in 
words ; and such certificate, together with one of the lists 


of voters and one of the tally papers, shall be deposited 


with the inspector, or with one of the judges selected by 
the board of judges. 

“Spec. 4713. As soon as the votes are counted, and be- 
fore the certificate of the judges as preseribed in the fore- 
going section is made out, the ballots, with one of the 
lists of voters and one of the tally papers, shall, in the pres- 
ence of the judges and clerks, be carefully and securely 
placed by the inspector, in the presence of the judges, in 
a strong and stout paper envelope or bag, which shall then 
be tightly closed and well sealed with wax by the inspec- 
tor, and shall be delivered by such inspector to the county 
clerk at the very earliest possible period before or on the 
Thursday next succeeding said election; and the inspec- 
tor shall securely keep said envelope containing the bal- 
lots and papers therein, and permit no one to open said 
envelope, or touch or tamper with said ballots or papers 
therein. And upon the delivery of such envelope to the 
clerk, said inspector shall take and subscribe an oath be- 
fore said clerk, that he has securely kept said envelope, 
and the ballots and papers therein, and that, after said 
envelope had been closed and sealed by him in the pres- 
ence of the judges and clerks, he had not suffered or per- 
mitted any person to break the seal or open said envelope, 
or touch or tamper with said ballot or papers,and that no 
person has broken such seal or opened said envelope to 
his knowledge, which oath shall be filed in said clerk’s 
office with the other election papers. 

“Sec. 4714. Theclerk shall securely keep said envelope 
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so sealed, with the ballots and papers therein, in the same 
condition as it was received by him from the inspector in 
his office (unless opened by said inspector, in the presence 
of the board of canvassers, as herein provided), for the 
period of six months. But, when such election is contested 
he shall preserve them so long as such contest is undeter- 
mined, subject to the order of the court trying such con- 
ma 

“Sec. 4715. . The inspectors of each township or pre- 
cinct, or the judges of election to whom the certificates, 
poll-books, and tally papers shall have been delivered as 
provided for in this act, shall constitute a board of can- 
vassers, who shall canvass and estimate the certificates, 
poll lists, and tally papers returned by each member of 
said board, for which purpose they shall assemble at the 
court-house, on the Thursday next succeeding such elee- 
tion, between the hours of 10 a. m. and 6 o’clock p. m. 

“Sec. 4716. The members of such board who shall 
assemble at such time and place shall select one of their 
number as chairman, and the clerk of the cireuit court 
shall act as their clerk. 

“Sec. 4717. Such board, when organized, shall care- 
fully compare and examine the papers intrusted to it, and 
aggregate and tabulate from them the vote of the county ; 
a statement of which shall be drawn up by the clerk, and 
shall contain the names of the persons voted for, the office, 
the number of votes givén in each township and precinct 
to each person, the number of votes given to each in the 
county, and also the aggregate number of votes given, 
which statement shall be signed by each member of said 
board ; which canvass sheet, together with such certificates, 
poll-books, and tally papers, shall be delivered to the clerk, 
and by him filed in his office. The same shall be pre- 
served by him, open to the inspection of any legal voter 
of the county or district or State.” 

These statutes have been referred to at large in order to 
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show the great care taken by the State to guard the ballot 
against fraud, to secure a correct canvass of the votes cast 
and an honest declaration of the result. It appears that 
the laws of Indiana contain special provisions for the 
custody of two sets of papers relating to general elections : 
(1) The ballots, one of the lists of voters, atid one of the 
tally papers, sealed up in a paper envelope or bag, must 
be delivered by the inspector into the custody of the county 
clerk. (2) The certificate prepared by the board of judges, 
showing the number of votes each candidate received, and 
designating the office, together with one of the lists of 
voters and one of the tally papers, must be “ deposited 
with the inspector,” and be returned by him to the board 
of canvassers, who meet on the Thursday succeeding the 
election for the purpose of canvassing and estimating *‘ the 
certificates, poll lists, and tally papers.” To the latter 
papers the present indictments refer. They are the papers 
which, it is charged, were “ deposited” with the inspector 
by the board of election, and, after being surrendered to 
Perkins, were forged, altered, and mutilated. 

It will be observed that the local statute does not, in 
express terms, require the inspector to keep those papers 
in his actual manual custody, during the whole period in- 
tervening after they are “ deposited ” with him, and before 
he returns them to the board of canvassers. It is there- 
fore contended that the surrender of them to Perkins was 
not a violation of any duty imposed upon the inspector, 
and could not be deemed a crime unless done with the in- 
tent to affect in some way the result of the election for : 
Representative in Congress ; and that, as it is not charged 
in the indictment that the alleged surrender of the election 
papers was with such intent, or that the alleged forgeries 
and alterations in fact affected the result of the election for . 
Representative in Congress, it does not appear that any 
offense against the United States was committed. 

In support of these positions, counsel for the prisoner 
invoke the familiar rule that penal statutes are to be con- 
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strued strictly; that is, for the benefit of him against 
whom the penalty is inflicted. (Dwar. St., 634.) It is 
doubtful whether that rule has any application in the 
present case; for the statutes of Indiana, to which we have 
referred, merely regulate the conduct of general elections 
in that State, and define the duties of the officers of such 
elections. Let it, however, be conceded, for the purposes 
of this case, that, in determining whether the prisoner has 
committed a crime, the-statutes of Indiana and thestatutes 
of the United States relating to the election of Representa- 
tives in Congress, taken as a whole, should be interpreted 
as penal statutes strictly, and not as remedial enactments 
to be liberally construed in order to suppress the frauds 
and publie wrongs against which they are directed. (Tay- 
lor v. United States, 3 How., 210; United States v. Hart- 
well, 6 Wall., 385.) Still the inquiry remains as to the 
intent with which the legislative department enacted these 
laws. In giving effect to the rule that penal statutes must 
be strictly construed, the court must not disregard the 
kindred rule, that the intention of the law-maker, to be 
gathered from the words employed, governs in the con- 
struction of all. statutes. It was said by the Supreme 
Court of the United States, speaking by Chief Justice 
Marshall in United States v. Wiltberger (5 Wheat., 76-95), 
that, “though penal laws are to beconstrued strictly, they 
are not to be construed so strictly as to defeat the obvious 
intention of the legislature. ‘The maxim is not to be so 
applied as to narrow the words of the statute to the exclu- 
sion of cases which those words, in their ordinary accepta- 
tion or in that sense in which the legislature had obviously 
used them, would comprehend.” So, in United States vy. 
Morris (14 Pet., 464, 475), Chief Justice Taney, speaking 
for the court, said: “ In expounding a penal statute the 
court certainly will not extend it beyond the plain mean- 
ing of its words, for it has been long and well settled that 
such statutes must be construed strictly. . Yet the evident 
intention of the legislature ought not to be defeated by a 
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forced and overstrict construction.” (See also American 
Fur Company v. United States, 2 Pet., 358, 367.) 

Giving to the prisoner the full benefit of the rule of inter- 
pretation invoked in his behalf—leaning to the side of 
mercy where the liberty of the citizen is involved—I en- 
tertain no doubt that the statutes of Indiana, fairly con- 
strued, impose upon an inspector who receives the certifi- 
cate, tally sheet, and poll list of a general election the 
duty of safely keeping them in his own custody until they 
are delivered or returned to the board of canvassers. The 
requirement that they shall be “‘ deposited” with him, and 
that the board of canvassers, of which he is ea officio a 
member, shall “ canvass and estimate the certificates, poll 
lists, and tally papers returned by each member of said 
board,” is inconsistent with the idea that he may, prior to 
the assembling of the board of canvassers, voluntarily sur- 
render these important papers. into the hands of others. 
I say important papers because upon examining the stat- 
utes and the decisions of the supreme court of Indiana, it 
will be found that although in contested election cases the 
ballots, lists of voters, and tally papers, sealed up and de- 
livered to the county clerk, are primary and conclusive 
evidence of the result of the election (Reynolds v. State, 
61 Ind., 392, 422, et seg.), the papers “deposited” with 
the inspector constitute the basis upon which rests the 
official declaration in the first instance of the result of all 
elections in the State. (Moore v. Kessler, 59 Ind., 152.) 
The election of members of the State legislature, governor, 
Representatives in Congress, and electors for President and 
Vice-President all rest upon the papers so deposited with 
inspectors. (Rev. Stat. Ind., §§ 4717, 4718, 4721, 4723, 
4724, 4726-4729.) It is inconceivable that any inspector 
could suppose it to be consistent with his duty to part 
with these papers in advance of his meeting his colleagues 
of the board of canvassers. They are deposited with him 
as an officer of the law, acting under the sanction of an 
oath. ‘The word “deposited” implies that the depositary 
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must safely keep these papers in his own custody until he 
surrenders them to the board whose duty it is to canvass 
the returns and certify the result of the election. While 
he may not be responsible for their absolute safety in 
every case, he is under a solemn duty to guard them 
with diligence, proportioned to their value, and to the 
danger that might come to the public from their loss or 
mutilation. He holds them in trust for the public, and 
his duty to retain them, in his own exclusive custody is 
quite as clearly defined as if the statute had so declared in 
express words, If he voluntarily parts with them before 
they are returned to the board of canvassers they are no 
longer “deposited” with him. Any other construction 
would defeat the obvious intention of the legislature and 
shock the common sense of every one interpreting these 
statutory provisions in the light of the ordinary meaning 
of the words used. 

It is said that the inspector would not violate his duty 
by depositing these papers after they were received by 
him in some bank for safe-keeping; consequently it 1s 
contended he need not always have them in his actual 
manual custody. This might depend upon the mode of 
the deposit. If they were placed in a box in the bank 
vault and he alone had access to that box, they might in 
such a case be regarded as in his actual custody. Other 
cases might be supposed in which his duty to hold the 
papers might not be violated by the particular mode 
adopted for their preservation. But no case of doubtful 
character is now before us. The specific charge in the in- 
dictment is that the inspector unlawfully surrendered the 
papers to Perkins, who had no right under the law totheir 
custody, and that he was induced to do so by Coy in one 
case, and in the other case by Cov and his confederates. 

It was also said in argument that the indictments do not 
state that the crimes charged were committed in relation 
to or at an election for Representative in Congress. Coun- 
sel overlook the fact that in one case the accused are 
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charged with a conspiracy to procure and induce, and in 
the other case that Coy procured and induced, the inspector 
to unlawfully neglect and omit to perform a duty required 
by the laws of the State “ relating to and affecting a certain 7 
election had and held * * * onthe 2d day of No- . 
vember, 1886, pursuant to law, at which election a Repre- 
sentative in Congress for the Seventh Congressional dis- 
trict of Indiana was voted for,” ete. 1 know judicially 
that such an election was authorized by law to be held, 
and I must take judicial knowledge of what every one 
knows, that such an election was in fact held at the time 
and place specified in the indictment. The general aver- 
ment that the election was held on the day fixed by stat- 
ute and “ pursuant to law ” is sufficient to show that it was 
one at which a Representative in Congress could be iegally 
voted for. 

But it is earnestly insisted that the certificate made by 
the board of election showing the number of votes received 
by each person and “ designating the office,” is to be 
deemed a separate document in respect to each candidate 
voted for, or at least that it was one document so far as 
it related to candidates for State offices and a different 
document or paper so far as it related to the election held 
for Representative in Congress; and that, in the absence 
of a specific averment in the indictment showing the sur- 
render of the documents in question to Perkins to have 
been procured in one case by the prisoner and in the 
other case by him and his co-defendants, with direct ref- »s 
erence to the vote for Representative in Congress, the dis- 
trict court must be held to be without jurisdiction to pro- 
ceed; in other words, that the mere surrender by the 
inspector to Perkinsof the certificate and other documents 
deposited with him, nothing else appearing, is not, and 
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could not legally be made, an offense against the United - 
States, 
In these views I do not concur. It was conceded in ; 


argument, and it may be inferred from the statutes, that 
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the certificate in question was in fact one paper, in that it 
stated the result of the election as to each candidate. So, 
also, as to the copy of the tally paper and poll list placed in 
the hands of the inspector. They were none the less docu- 
ments in regard toan election for Representative in Congress 
because they also showed the number of votes cast at the 
same polls for State officers. And we have seen that the in- 
spector was under a duty imposed by law to keep them in his 
custody until returned to the board of canvassers, and that, 
by Revised Statutes of the United States, the inspector at 
an election at which a Representative in Congress is voted 
for is guilty of a crime against the United States if he 
neglects or refuses to perform, or violates any duty im- 
posed upon or re. uired of him ‘‘ in regard to such election ” 
by any law of the United States or of the State in which 
such election is held. It is not difficult to understand the 
reasons which induced the State to require the certificate 
and one copy each of the poll list and tally paper to be 
deposited with and safely kept by the inspector until re- 
turned by him to the board of canvassers. If mutilated 
or changed before they reach that board, their value as 
legal evidence in regard to the election both for State 
and national officers might be impaired or destroyed. If 
skillfully altered by bad men, the will of the people as 
expressed at the polls might be defeated. Common pru- 
dence, therefore, suggested the necessity of guarding 
against every possibility of such mutilation or alteration. 
To that end these papers were required to be “ deposited” 
with the inspector as soon as the vote was counted by the 
judges of the election. In holding them prior totheir be- 
ing returned to the board of canvassers, that officer repre- 
sented both the State and the United States. The na- 
tional and State governments were alike interested in the 
faithful discharge of his duty as a public depositary. The 
documents intrusted to him in that capacity may be said 
to have been the joint property of the two governments. 
To part with them was a violation of his duty to the State, 
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and therefore a crime against the United States, because 
they related to an election for Representative in Congress, 
and because bis neglect or refusal to perform, or his viola- 
tion of, a duty imposed upon him by law “in regard to 
such election ” is made by the express words of the act of 
Congress an offense against the United States, punishable 
by fine.or imprisonment, or both. In order to obtain an 
honest canvass of the votes cast at an election for Repre- 
sentative in Congress, that which the State makes the in- 
spector’s duty to her, in respect to documents relating to 
the election, is made by the act of Congress a duty to the 
United States. It is consequently not necessary to set 
out in the indictment the precise nature of the alterations 
made by Perkins, nor aver that they were designed to 
‘affect, or in fact affected, the result of the election for Rep- 
resentativein Congress. As the papers in question related 
to the election for Representative in Congress—although 
containing evidence as to the election for State ofticers— 
the mere surrender of them to Perkins by the inspector, 
in violation of the duty imposed upon him by law, cou- 
stituted an offense against the United States, without ref- 
erence to the nature of the alleged alterations or forgeries. 
The offense of the inspector was complete the moment he 
surrendered the papers to Perkins; and when the latter 
received them, the offense of the -prisoner in the one case 
and the offense of the prisoner and his co-conspirators in 
the other case were also complete. 

The authority of Congress to enact the statutes to which 
reference has been made is no longer an open question in 
the courts of the Union. Such legislation is authorized 
by that provision of the Constitution which invests Con- 
gress with power to make regulations as to the time and 
manner of holding elections for Representatives in Congress, 
or to alter such regulations as the State prescribes. (Art. 
1,§4.) ‘The requirement that officers of elections at which 
such Representatives are voted for shall perform the duties 
imposed by the State in regard to such elections is the 
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same, in legal effect, as if Congress had in the first instance 
and by direct legislation imposed those duties upon those 
officers. It would be extraordinary indeed if the nation 
could not prescribe penalties for the non-performance of 
duties in regard to elections for Representatives in Congress 
by those exercising the functions of officers at such elec- 
tions. It is immaterial that such officers were appointed 
by the State. When supervising elections for Representa- 
tives in Congress, they can be reached by the power of 
the United States and punished for neglect of the duties 
they assume to discharge. These views are sustained by 
the elaborate judgments ot the Supreme Court of the United 
States in Lx parte Siebold, 100 U.S. R., 375; Ex parte 
Clarke, Id., 399; and Lx parte Yarbrough, 110 U.S. R., 
651; 45up. Ct. Rep., 152, in which the power of Congress, 
either by direct legislation or by adopting the regulations 
established by the State to secure the integrity and free- 
dom of elections at which Representatives in Congress are 
chosen, is placed upon grounds that can not be shaken. 
Those cases cover the whole field of argument. 

1 am of opinion that the district court of the United 
States has jurisdiction to pre weed under these tndict ments. 
The application for the discharge of the prisoner must 
therefore be denied. It is so ordered. 
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